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Maby  Cooper  vs.  Melancthon  Burr  and  others. 


It  is  essential  to  a  Talid  gift  by  parol  that  there  should  be  an  actual  or  symboli- 
cal deiiTery.  The  title  does  not  pass  unless  possession,  or  the  means  of 
obtaining  it,  are  conferred  by  the  donor  and  accepted  by  the  donee. 

The  situation,  relation  and  circumstances  of  the  parties,  and  of  the  subject  of 
the  gift,  may  be  taken  into  consideration  in  determining  the  intent  to  give, 
and  the  finct  as  to  dellTery. 

A  total  ezdusicm  of  the  power  or  means  of  resuming  possession  by  the  donor 
is  not  necessary. 

C.  who  had  been  confined  to  her  room  by  illness  for  nineteen  or  twenty  years, 
and  to  her  bed  for  five  or  six  years,  prior  to  her  death,  kept  in  her  room  a 
bureau  and  trunks  containing  gold  and  silyer  coin  and  jewelry.  About  six 
weeks  before  her  decease,  handing  to  the  plaintiff,  who  had  lived  with  and 
taken  care  of  her  for  twenty-seven  years,  the  keys  of  the  bureau  and  trunks, 
she  said:  "Mary,  here  are  these  keys;  I  give  them  to  you;  they  are  the 
keys  of  my  trunks  and  bureau ;  take  them  and  keep  them,  and  take  good 
care  of  them ;  all  my  property,  and  every  thing,  I  give  to  you ;  you  have 
been  a  good  giri  to  me,  and  be  so  still.    *    *    *    You  know  I  have  given 
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it  aU  to  you,  take  whatever  you  please ;  it  iB  all  yours,  but  take  good  care 
of  it."  Sdd  that  the  language  of  the  donor,  accompanied  by  a  delivery  of 
the  keys  to  the  trunks  and  bureau,  evinced  the  intention  of  the  donor,  and 
placed  the  donee  in  possession  of  the  means  of  assuming  absolute  control  of 
the  contents  at  her  pleasure,  and  constituted  a  valid  gift  of  the  com  and  jew- 
elry in  the  trunks  and  bureau. 

Hddj  alaOf  that  the  fact  that  the  trunks  and  bureau,  or  thdr  contents,  were  not 
removed,  or  even  handled,  by  the  donee,  was  not  a  controlling  consideration. 

Where  it  appeared  from  the  evidence  that  the  plaintiff,  suing  as  Mary  Cooper, 
was  called  Mary  Flood,  during  her  early  infancy,  but  that  she  had  been 
called  Mary  Cooper  by  C.  with  whom  she  lived,  and  whose  name  she  took, 
and  by  all  her  acquaintances,  since  about  the  age  of  nine  or  ten  years,  a 
period  of  about  twenty  years ;  Held  that  the  action  was  properly  brought  by 
the  plaintiff  by  the  name  of  Mary  Cooper ;  that  being  the  name  by  which 
she  was  generally  known. 

APPEAL  by  the  defendant  from  a  judgment  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  made  at  a 
special  term,  denying  a  motion  for  a  new  trial.  The  action 
was  brought  to  recover  a  quantity  of  gold  and  silver  coin, 
jewelry,  silver  ware,  household  furniture,  &c.  which  the 
plaintiff  claimed  as  a  gift  from  one  Mary  Cooper,  deceased, 
the  former  owner,  and  which  the  defendants  had  taken  pos- 
session of,  and  detained,  claiming  the  same  as  the  next  of 
kin  of  the  said  Mary  Cooper,  who  died  intestate.  The  defend- 
ants alleged  in  their  answer  that  since  the  commencement  of 
this  suit,  letters  of  administration  had  been  issued  to  two  of 
them,  Melancthon  Burr  and  Ann  S.  Lyons,  upon  the  estate 
of  said  Mary  Cooper,  by  the  surrogate  of  New  York.  The 
action  was  tried  at  the  New  York  circuit,  in  April,  1863,  before 
Justice  HoYT  and  a  jury.  The  plaintiff  was  examined  as  a 
witness,  and  testified  as  follows:  That  she  had  lived  with 
deceased  from  the  plaintiff's  sixth  year  of  age  till  the  death 
of  the  deceased  in  1861,  a  period  of  twenty-seven  years,  and 
that  no  one  else  lived  with  her,  except  as  occasional  sub-ten- 
ants of  parts  of  the  house.  That  the  decedent  was  confined 
to  her  room  by  illness  for  nineteen  or  twenty  years  prior  to 
her  death,  and  kept  her  bed  for  five  or  six  years.  During 
this  period  no  one  but  the  plaintiff  took  care  of  the  decedent, 
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except  a  Mrs.  Hart,  who  nursed  her  for  about  three  weeks 
immediately  before  her  death.  Through  all  these  twenty- 
seven  years,  the  plaintiff  worked,  washed,  ironed,  cooked,  ran  / 
errands,  nursed  her,  washed  her^  dressed  her,  lifted  her  into 
bed,  put  on  her  shoes  and  stockings,  and  did  every  thing  in 
the  house.  The  decedent  always  said  she  was  going  to  leave  * 
her  property  to  the  plaintiff.  The  plaintiff  was  brought  to 
the  decedent  by  the  sister  of  the  decedent,  from  one  of  the 
aslyums,  at  the  age  of  six  years.  After  the  -sister  died,  the 
plaintiff  was  always  called  Mary  Cooper.  The  trunks  were 
kept  in  the  decedent's  room,  and  they  and  the  bureaus  held  the 
gold,  silver  and  jewelry.  Mary  Ellen  Moore  testified :  that 
about  six  weeks  before  the  decease  of  the  decedent,  witness 
being  sent  for  by  the  decedent,  decedent  said  in  witnesses 
presence  to  the  plaintiff,  "  Mary,  here  are  these  keys ;  I  give 
them  to  you ;  all  I  have  I  give  to  you  ;  they  are  the  keys  of 
my  trunks  and  bureaus ;  take  them  and  keep  them,  and  take 
good  care  of  them ;  all  my  property  and  every  thing  I  give  to 
you  ;  you  have  been  a  good  girl  to  me,  and  be  so  still.  «  <>  « 
Don't  cry,  Mary,  you  can  go  to  market  now."  o  <»  o  Mary 
asked  her  how  much  money  she  should  take  (to  market,)  and 
she  said,  "  You  know  I  have  given  it  all  to  you,  take  whatever 
you  please ;  it  is  all  yours,  but  take  good  care  of  it."  As  the 
witness  was  leaving,  the  decedent  threw  up  her  hands  and 
said,  "All  is  yours,  Mary,  I  have  given  it  all  to  you." 
c  o  o  i<  You  have  been  a  good  girl  to  me,  Mary,  and  be 
so  still."  *  »  «»  She  handed  Mary  (the  plaintiff)  the 
keys,  and  the  plaintiff  took  them  at  the  tiuJte.  That  about 
two  years  before  the  death  of  the  decedent,  witness  was  in 
to  see  the  plaintiff,  who  was  talking  to  witness  and  crying, 
and  the  decedent's  door  being  open,  she  heard  her  crying  and 
said,  "Mary,  dear,  what  are  you  crying  for.^"  Mary  said, 
"Nothing;"  and  she  said  "Don't  cry;  don't  worry  any 
more ;  when  I  am  gone  I  will  give  every  thing  to  you  and  you 
shan't  work  any  more,  and  you  shall  be  well  cared  for." 
As  to  going  to  market — she  told  Mary  to  get  what  she 
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wanted,  for  it  was  all  hers  to  do  as  she  pleased  with. 
Oatharine  Hart  testified,  that  she  was  nurse  to  decedent  for 
three  weeks  before  her  death.  Deceased  sent  for  witness, 
said  she  had  been  taken  very  ill  and  would  not  have  any  body 
to  nurse  her  but  witness.  She  was  very  low  indeed;  she 
said,  "I  am  going  to  die,  and  I  want  you  to  be  my  nurse; 
and  Mary,  being  a  good,  faithful  girl  to  me,  I  have  given/ 
her  every  thing  in  this  house — all  that  I  have  got  in  this 
house ;  Mary  has  earned  it,  for  she  has  been  a  good, 
faithful  girl  to  me ;  she  nursed  me  day  and  night,  and  I  had 
no  friends  but  that  girl;"  and  she  called  her  "my  dear 
child,"  and  she  said,  "  Mary,  you  shall  never  be  called  by  any 
other  name  than  Mary  Cooper  as  long  as  you  live,  and  you 
all  hear  that  that  is  that  girl's  name."  Abby  Jane  *Mat- 
thewson  testified,  that  she  lived  in  the  house  of  the  deceased 
three  years.  Became  intimately  acquainted  with  the  de- 
ceased and  with  the  plaintiff.  Was  in  deceased's  room  twice 
a  day  or  oftener.  She  has  always  said  that  every  thing  be- 
longed to  the  plaintiff — "every  thing  she  had,  including 
money,  furniture  and  every  thing,  belonged  to  Mary,  her  little 
girl."  Deceased  said  she  had  brought  her  up,  and  for  a 
great  many  years  she  had  taken  the  best  care  of  her,  and  she 
wished  that  every  thing  that  belonged  to  her  should  be  plain- 
tiff's  ;  "it  was  Mary's  and  nobody  else's." 

The  evidence  being  closed,  the  counsel  for  the  defendants 
moved  to  dismiss  the  complaint  on  the  ground  that  there 
must  be  an  actual  delivery,  so  far  as  the  subject  is  capable 
of  delivery,  to  make  a  valid  gift ;  that  the  donor  must  part 
not  only  with  the  possession  but  with  the  dominion  of  the 
property.  That  the  mere  circumstance  of  the  delivery  of 
the  keys  to  the  trunks,  where  the  trunks  themselves  and  con- 
tents were  capable  of  delivery,  and  where  the  trunks  them- 
selves and  contents  remained  in  possession  of  the  donor, 
until  her  death,  is  not  sufficient  to  make  a  valid  gift.  The 
court  denied  the  motion,  and  defendants'  counsel  duly  ex- 
cepted.    The  court  then  said,  "On  that  subject  I   shall 
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charge  the  jury,  that  if  they  shall  be  satiflfied  that  the  matter 
occurred  in  the  manner  testified  to  by  Miss  Moore,  and  with 
the  design  and  intent  to  pass  the  property  to  the  plaintiff,  it 
wonld  be  a  good  gift,  notwithstanding  the  continuation  of 
their  living  together  in  the  manner  they  did."  The  defend- 
ants excepted  to  this  ruling. 

The  defendants'  counsel  requested  the  court  to  charge  the 
jury,  that  if  the  jury  should  be  satisfied  that  here  was  such  a 
gift,  as  under  the  charge  of  the  court  would  be  valid,  they  were 
not  in  this  c&se  to  go  beyond  nominal  damages,  because  the 
title  to  this  property  passed  to  the  representatives,  and  upon 
their  taking  out  letters  of  administration,  their  title  related 
back  to  the  intestate.  The  court  said,  "  That  involves  the . 
other  question,  whether  the  property  was  the  property  of  the 
plaintiff.  That  question  can  not  be  involved  in  this  case  at 
all."     The  defendants'  counsel  excepted  to  this  ruling. 

The  counsel  for  the  plaintiff  requested  the  court  to  charge 
that  there  was  no  evidence  to  prove  insanity.  The  court 
declined  so  to  charge,  and  the  plaintiff's  counsel  excepted. 

The  counsel  for  the  plaintiff  requested  the  court  to  charge 
the  jury,  that  if  they  found  that  the  property  in  question  had 
been  given  to  the  plaintiff  in  such  a  way  as  under  the 
directions  of  the  court  would  be  a  valid  gift,  then  they 
should  allow  the  plaintiff  the  full  market  value  of  the  gold 
and  silver.  The  court  declined  so  to  charge,  and  held  that 
the  plaintiff  could  only  recover  the  value  of  the  coin  as 
placed  upon  it  by  law — that  it  had  no  other  value.  To 
which  ruling  and  refusal  to  charge,  the  plaintiff's  counsel 
duly  excepted. 

The  court  then  charged  the  jury  as  foUbws :  "The  plain- 
tiff in  this  case  has  in  form  brought  her  action  to  recover  the 
specific  property  described  in  the  complaiat,  but  as  some  of 
the  articles  have  not  been  taken  from,  her  possession,  and  aa 
the  articles  are  very  numerous  and  of  different  values,  by 
consent  of  the  counsel  it  is  agreed,  tha4;  your  verdict,  if  you 
shall  find  for  the  plaintiff,  shall  be  a  verdict  for  the  value. 
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and  not  for  the  specific  property.  That  will  leave  the  rights 
of  the  parties  without  any  material  injury,  as  well  as  if  you 
found  for  the  specific  property.  I  have  ruled  that  the  plain- 
tiff is  not  entitled  to  recover  the  enhanced  market  value  of 
the  gold  and  silver  coin,  but  they  have  the  benefit  of  the 
exception.  I  have  ruled  that  when  the  parties  come  into  a 
court  of  law  to  recover  coin,  they  can  only  recover  what  the 
standard  value  is,  according  to  law.  In  this  question  I  may 
be  wrong — very  possibly  I  am,  but  you  are  to  regard  that 
as  the  law  of  this  case. 

The  first  question  you  are  called  to  consider  and  determine 
is,  whose  property  this  was,  at  the  time  it  was  taken  by  the 
defendants.  Was  it  the  property  of  Mary  Cooper,  the  plain- 
tiff, or  was  it  the  property  of  the  deceased,  Miss  Cooper,  at 
the  time  af  her  death  ?  If  it  was  the  property  of  Miss 
Cooper  at  the  time  of  her  death,  then  it  went  to  her  repre- 
sentatives, and  although  the  defendanta  here  were  not  then 
her  representatives,  yet  they  subsequently  became  such,  and 
as  such  the  title  to  the  property  relates  back  to  the  time  of 
her  death,  and  hence  no  recovery  could  be  had,  or  only  a 
nominal  one  could  be  had,  if  you  should  find  it  wa&  the 
property  of  Miss  Cooper  at  the  time  of  her  death.  But  if 
she  gave  the  property,  or  the  title  to  the  property,  to  the 
plaintiff  before  her  death,  under  such  forms,  and  such  cere- 
monies as  that  the  law  will  adjudicate  the  title  to  the  prop- 
erty passed,  and  you  shall  find  it  passed,  under  the  evidence 
in  the  case,  then  the  plaintiff  would  be  entitled  to  recover, 
because  then  it  was  no  longer  Miss  Cooper's  property,  and  no 
title  passed  to  the  defendants,  and  the  plaintiff  would  be 
entitled  to  recover  the  value  of  the  property,  with  interest 
upon  that  value  from  the  time  it  was  taken,  down  to  the 
present  time. 

For  the  purpose  of  making  title  to  this  property,  the  plain- 
tiff claima  it  was  given  to  her  by  Miss  Cooper  before  her 
death.  She  gives  evidence  to  show  that  she  was  taken  by  a 
sister  of  Miss  Cooper,  from  an  asylum  when  she  was  about 


NEW  YORK— SEPTEMBER,  1865.  15 

Cooper  V.  Burr. 

six  years  old,  and  that  that  sister  died  when  she  was  eight 
or  nine  years  old,  and  from  that  time  she  continued  in  the 
family  of  this  Miss  Cooper  and  her  father,  who  was  then 
living,  for  some  few  years  longer,  when  he  died,  in  1838  or 
1839,  and  from  that  time  forward  she  continued  to  live  with 
this  Miss  Cooper,  the  deceased,  and  for  the  last  eighteen  or 
twenty  years  the  deceased  was  in  infirm  health,  and  for  the 
last  seventeen  or  eighteen  years  she  has  not  been  known  to 
leave  the  house,  and  for  a  considerable  length  of  time  not 
even  her  room.  From  this  testimony,  and  all  the  witnesses 
concur  in  this,  it  appears  that  the  plaintiff  lived  there  with 
her  all  this  time,  and  was  the  only  person  in  the  house,  with 
the  exception  of  a  short  time  prior  to  Miss  Cooper's  death, 
when  Mrs.  Hart  went  there  as  nurse,  and  when,  occasionally, 
some  of  the  neighbors  were  called  in  to  assist,  when  she  whs 
more  unwell  than  usual. 

The  plaintiff  claims  that  Miss  Cooper  had  frequently 
expressed  her  desire  and  intention  to  give  to  Mary,  this 
plaintiff,  her  property  tbefore  she  died,  and  that  before  she 
died  she  did  give  it  to  her.  As  to  the  evidence  on  that  point, 
the  first  important  witness  is  Miss  Moore.  Miss  Moore 
testified  that  about  six  weeks  before  the  old  lady's  death, 
she  desired  to  see  Mrs.  Moore,  the  mother  of  the  witness,  and 
the  plaintiff 'Went  after  her,  but  she  found  Mrs.  Moore  was 
out,  and  her  husband  asked  if  the  daughter  would  not  answer, 
and  she  said  she  would  perhaps,  and  so  the  daughter  accom-r 
panied  her  to  the  house.  Now  it  will  be  remembered  that 
Miss  Cooper,  the  plaintiff  here,  or  Miss  Flood,  as  they  call 
her,  (what  her  name  was  is  entirely  an  immaterial  question,) 
was  not  permitted  to  testify  in  this  case  as  to  what  occurred 
between  her  and  Miss  Cooper,  the  deceased,  in  reference  to 
this  matter,  because  Miss  Cooper  is  dead,  and  can  not  be  here 
to  testify  against  her,  and  consequently  the  law,  although  it 
has  allowed  parties  to  be  witnesses  in  their  own  case,  has  not 
gone  to  the  extent  that  where  the  parties  on  one  side  are 
representatives  of  a  deceased  person,  the  other  party  can,  as 
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to  conversations  with  the  deceased,  or  transactions  that 
existed  between  them,  before  the  decease,  be  a  witness,  for 
the  reason  that  the  deceased  can  not  be  called  upon  the  stand 
to  tell  her  own  story.  Miss  Moore,  however,  testifies  to  the 
same  thing,  substantially,  as  the  plaintiff,  about  Miss  Cooper's 
calling  for  her  mother,  and  she  being  out,  she,  Miss  Moore, 
went  in  her  place,  and  that  upon  her  entering  the  room  where 
deceased  was,  the  plaintiff  said  something  in  reference  to  her 
coming,  and  deceased  said,  "I  know  you  are  a  friend  of 
Mary's,"  or  some  such  expression,  and  then  she  took  a  bunch 
of  keys  and  gave  them  to  Mary,  and  said,  "I  give  you  these 
keys  and  all  there  is  here — all  I  have,  money  and  all."  That 
is  about  the  substance  of  it ;  and  that  Mary  said  something 
about  going  to  market  before  that,  and  then  the  old  lady 
said,  "Now  you  may  go  to  market,"  and  as  they  were  about 
going  out  she  made  a  further  expression,  confirmatory  of 
what  had  been  done,  and  what  she  had  said  before,  and  that 
Mary  took  the  keys.  Now  upon  this  subject,  if  this  witness 
has  testified  correctly  as  to  what  occurred,  and  the  deceased 
Mary  Cooper  did  on  that  occasion  deliver  over  to  the  plain- 
tiff the  keys  to  her  trunks  where  her  money  was  mostly  kept 
and  to  the  bureau,  and  did  then  tell  her,  or  in  effect,  that 
she  then  gave  her  all  the  property  she  had,  and  the  plaintiff 
took  the  keys,  and  it  was  designed  and  intended  on  the  part 
of  Miss  Cooper  to  invest  her  with  the  title  to  the  property, 
then  what  was  done  as  described  by  Miss  Moore,  would 
amount,  I  think,  in  law,  to  a  valid  gift,  provided  she  is  not 
mistaken  in  what  occurred,  and  provided  she  has  not  testified 
imtruly.  The  plaintiff  gives  other  testimony  tending  to  show 
acts  confirmatory  of  this ;  that  is,  the  expressions  of  this 
deceased  person  as  to  her  design  and  intention  ;  and  on  that 
subject  she  calls,  in  the  first  place.  Miss  Mathewson,  who  had 
lived  in  the  house  some  three  years,  and  had  left  about  eight 
months  before  this  time,  and  she  testifies  that  she  had  heard 
the  old  lady  say  that  Mary  had  been  a  faithful  girl,  and  she 
was  going  to  leave  all  her  property  to  her  at  her  death ;  that 
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would  not  amount  to  a  gift.  An  expression  of  what  she  was 
going  to  do,  would  not  amount  to  a  gift.  But  this  evidence 
is  offered  herC;  and  permitted  to  be  given,  merely  for  tho 
purpose  of  showing  that  she  )iad  a  design  to  effectuate  the 
purpose  before  she  died,  and  to  strengthen  the  evidence  of 
Miss  Moore,  to  some  extent,  as  to  the  fact  of  the  actual  gift 
having  been  made.  Then  Mrs.  Hart  is  called,  who  speaks  of 
some  conversations  she  had  with  the  deceased,  of  being 
present  on  one  occasion  when  something  was  said  about 
Mary  having  the  keys,  and  every  thing  being  hers.  At  all 
events,  she  corroborates  this  idea,  that  either  after  or  before 
It  was  claimed  this  gift  was  made,  she  said  she  was  going  to 
do  it,  and  I  think,  on  one  occasion,  she  said  she  had  given 
'  her  all.  This  is  substantially  all  the  evidence  of  the  gift  on 
the  part  of  the  plaintiff,  with  the  exception  that  Mr.  Moore, 
who  was  called  to  detail  some  conversation  which  occurred 
between  him  and  the  plaintiff,  after  the  death  of  the  old 
lady,  in  which  it  is  claimed  she  made  some  admissions  or 
statement  inconsistent  with  the  idea  that  the  property  was 
hers.  Upon  cross-examination,  he  said  that  at  one  of  these 
conversations,  the  plaintiff  said  that  all  tho  property  had 
been  given  to  her,  and  that  Dr.  Linsley  had  threatened  her, 
or  made  some  remark  that  if  she  destroyed  any  of  it,  she 
would  be  sent  to  state  prison.  Then  on  the  part  of  the  de- 
fendants, they  call  several  witnesses  for  the  purpose  of  show- 
ing that  the  statement  of  Miss  Moore,  and  this  claim  of  the 
plaintiff,  that  there  has  been  an  actual  delivery  and  gift  of 
this  property  to  the  plaintiff,  is  inconsistent  with  certain 
statements  she  subsequently  made,  about  the  time  or  after 
the  death  of  the  old  lady.  I  should  have  said,  however,  that 
the  plaintiff  testifies  that  during  the  time  they  were  attend- 
ing the  funeral  of  this  old  lady,  or  between  the  time  of  the 
death  and  burial,  this  Mrs.  Lyons,  who,  it  seems,  was  the 
neice  of  this  old  lady,  asked  her  for  the  keys  for  some  pur- 
pose, to  get  some  linen  necessary  to  be  used,  and  she  gavo 
them  to  her,  and  gbe  kept  the  Ireys  afterwards,  and  ratfeer 
Vol.  XLV,  2 
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pushed  her  out  of  the  door,  and  locked  the  door  upon  her — 
the  door  of  the  room  in  which  was  the  mass  of  this  property, 
the  gold  and  silver.  The  plaintiff  says,  also,  that  before  they 
took  this  property  away,  she  told  theln  it  was  hers,  that  it 
had  been  given  to  her  by  the  old  lady  before  she  died. 

Dr.  Linsley  is  called  on  the  part  of  the  defendants,  and 
he  says  that  some  eight  or  ten  days  before  the  death  of  tho 
old  lady,  which  was  a  later  time  than  when  Miss  Moore 
testifies  this  property  was  given  to  the  plaintiff,  he  told 
Mary  he  did  not  think  the  old  lady  would  get  well,  and  she 
says,  what  will  become  of  me,  and  he  told  her  they  would 
take  care  of  her,  or  do  something  for  her ;  and  after  her 
death,  I  think  he  said  that  the  plaintiff  said  Miss  Cooper 
had  told  her  to  help  herself  from  the  trunks  under  the  bed, 
and  he  said  don't  do  so,  that  if  you  do  you  will  be  guiltpr  of 
theft.  Then  Mr.  Taylor  is  called,  and  he  testifies  that  ho 
had  a  conversation  with  the  plaintiff  after  the  death  of  Miss 
Cooper,  with  reference  to  her  situation,  and  he  says  shb  said 
she  was  bad  off  and  had  nothing.  Now  gentlemen  you  are 
to  look  at  these  conversations  had  with  the  plaintiff,  and  see 
whether  they  are  stated  accurately — see  what  was  said  and 
done,  and  give  them  sucli  force  and  effect  as  in  your  judg- 
ment they  are  entitled  to,  and  consider  this  question  whether 
Miss  Moore  has  testified  coirectly  as  to  this  statement,  and 
this  scene  which  she  describes  when  she  was  there.  You  will 
look  at  this  evidence. 

It  is  in  evidence  that  this  property  had  been  taken  away 
from  the  possession  of  the  plaintiff,  and  was  in  the.posses- 
sion  of  these  defendants,  and  you  are  to  look  at  these  state- 
ments, and  see  whether  they  have  relation  to  her  then  appar- 
ent condition ;  whether  that  is  what  she  meant  by  it ; 
whether  that  is  a  fair  inference,  or  whether  she  meant  to  say 
that  nothing  had  been  given  to  her.  It  is  with  this  view 
this  evidence  has  been  received,  with  a  clahn  on  one  side 
that  it  is  inconsistent,  and  on  the  other  side  that  it  is  not 
necessarily  inconsistent  with  the  idea  of  this  property  hav- 
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ing  been  given  to  her,  and  taken  away  by  these  parties  and 
in  their  possession ;  and  whether  she  would  be  able  to  olaini 
it  or  not,  and  was  trying  to  arrange  to  get  some  compensation, 
or  some  portion  of  it  for  her  benefit.  *  You  arc  to  look  at 
these  statements  carefully,  and  see  what  they  meant,  and  see 
whether  they  are  entitled  to  be  taken  as  admissions  that  she 
had  no  interest  in  this  property,  or  whether  they  have  refer- 
ence to  the  matter  as  it  then  stood,  that  she  was  left  without 
any  thing.  Then  Mra.  Burr  is  called  ;  and  there  is  another 
fact  which  I  should  call  your  attention  to,  which  is,  that  Mr. 
BuiT,  Mrs.  Burr,  and  Mi-s.  Lyons,  are  the  parties  defendants 
here,  as  Miss  Cooper  is  the  party  plaintiff;  they  are  each 
of  them  interested  in  the  question  of  recovery ;  the  plaintiff 
is  deeply  interested  in  obtaining  a  recovery,  and  the  defend- 
ants are  equally  interested  in  defeating  a  recover)'-.  Formerly 
until  within  a  few  years,  neither  of  these  parties  could  have 
come  upon  the  stand,  and  been  witnesses  in  their  own  behalf; 
no  witnesses  could  have  been  examined  who  were  in  any  way 
interested,  but  the  legislature  has  seen  fit  to  permit  parties 
interested  to  be  examined,  and  even  permitted  parties  to  bo 
witnesses  in  their  own  behalf,  leaving  it  to  the  jury  to  deter- 
mine and  discriminate.  It  is  no  doubt  true  that  this  law  has 
a  tendency  to,  and  doubtless  does,  cause  the  commission  of  a 
great  deal  of  perjury,  because  the  interest  of  witnesses  is 
very  likely  to  prejudice  and  sway  their  minds  and  judgment. 
It  is  equally  true  that  a  jury  upon  seeing  persons  on  the 
stand  and  hearing  their  testimony  in  the  case,  are  able  to 
discriminate  and  airive  at  as  coirect  a  conclusion  as  though 
theie  witnesses  had  not  been  upon  the  stand,  and  perhaps 
mDre  so ;  because,  after  hearing  their  own  story,  and  hearing 
the  other  evidence,  it  is  for  th^  jury  to  say  how  much  weight 
is  to  be  given  to  their  testimony.  Mrs.  Burr  testifies,  in  re- 
lation to  these  keys,  that  they  were  voluntarily  given  up,  and 
that  Mary  had  them  on  one  or  two  occasions,  and  gave  them 
back.  Mary's  version  is  different  from  that.  Mrs.  Lyons 
testifies  to  the  sanjQ  thing  upon  tliQ  subject  of  these  keys^^ 
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both  of  these  witnesses  differing  from  Mary,  and  they  arc  all 
interested  in  this  case. 

It  is  not,  perhaps,  material  to  the  case  whether  the  plain- 
itiff  at  that  time  kejpt  the  keys  or  delivered  them  to  Mrs. 
Lyons.  It  would  not  settle  the  question  of  the  right  to  the 
property,  one  way  or  the  other ;  but  it  may  have  an  influence 
as  indicating  whether  or  not  she  then  understood  that  tho 
property  was  hers  or  not. 

Then  you  are  to  take  into  consideration  the  condition  of 
things  at  this  time.  Here  was  this  old  lady,  who  had  been  in 
some  degree  standing  in  the  relation  of  mother  to  this  plain- 
tiff, and  she  as  daughter  to  her,  as  claimed  on  the  part  of 
the  plaintiff;  but  the  old  lady  was  dead  in  the  house,  and  it 
was  a  time  of  aflliction,  and  it  was  perhaps  not  a  proper  time 
for  settling  the  right  of  property  which  had  been  left  to  her. 
We  should  not  ordinarily  expect  that  at  such  a  time  the  sub- 
ject of  a  division  of  the  property,  or  who  was  to  have  it, 
would  have  been  the  first  idea  in  the  minds  of  the  several 
parties.  Hence  we  are  to  look  at  what  may  have  occurred 
on  this  occcasion,  with  a  little  more  bearing  of  favor  either  as 
to  one  or  the  other,  than  wo  should  look  at  it  in  calmer 
moments.  Now  Mrs.  Burr  testifies,  and  so  do  Mrs.  Lyons 
and  Miss  Eliza  Lyons,  substantially  the  same,  that  the  next 
day  after  the  funeral,  when  they  were  taking  away  this  prop- 
erty, Mary  pointed  out  certain  articles  as  hers,  which  she  had 
purchased ;  but  they  say  she  did  not  make  any  claim  to  this 
other  property  as  being  hers.  You  have  heard  this  testimony, 
and  you  have  heard  the  testimony  of  the  plaintiff,  and  the 
testimony  of  Mrs.  Hart.  She  testifies  she  told  them  the 
property  had  been  given  to  Mary,  and  it  was  hers. 

If  you  come  to  the  conclusion  that  a  gift  had  been 
made,  a  valid  gift  such  as  the  law  will  recognize ;  that  she 
had  the  property  and  controlled  it  as  her  own,  even  though 
the  old  lady  resided  in  the  house  with  her,  and  although  she 
may  have  had  the  keys  subsequent  to  that,  it  would  not 
change  the  title.    If  any  thing  was  done  to  change  the  title^ 
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then  it  could  not  be  passed  back,  unless  a  similar  transaction 
had  taken  place ;  and  if  you  determine  the  title  was  given 
and  nothing  done  to  change  it  back,  then  the  plaintiff  will 
be  entitled  to  recover,  unless  it  should  be  defeated  by  reason 
of  a  want  of  capacity  in  this  woman  to  accomplish  such  a 
purpose. 

If  you  come  to  the  conclusion  that  this  gift  did  not  take 
place,  then  this  will  be  sufficient,  and  you  will  not  inquire^ 
into  the  other  question.  But  if  you  are  satisfied  it  did  take 
place,  then  you  have  another  inquiry  to  make,  and  that  is, 
whether  at  the  time  this  gift  was  made,  the  old  lady  had  the 
capacity  to  make  such  a  gift.  Upon  that  subject,  gentlemen, 
the  law  has  been,  that  a  person  having  the  least  capacity, 
was  competent  to  make  a  will  and  transfer  property,  but 
that  is  not  the  law  as  I  understand  it  now.  The  courts  have 
come  to  the  conclusion,  since  the  Lispenard  case  went  a  little 
too  far,  that  a  person  might  not  have  capacity  to  dispose  of 
property,  and  yet  have  some  capacity.  Upon  that  subject  I 
think  the  rule  should  be  this :  that  a  person  to  have  capacity 
to  dispose  of  property  by  will  or  by  gift,  or  by  sale,  must 
have  capacity  enough,  especially  if  it  is  by  will  or  gift,  to 
comprehend  and  understand  something  about  the  claims  of 
the  persons  upon  them  by  relationship  or  otherwise,  and 
to  appreciate  and  understand  something  about  the  extent 
and  amount  of  the  property  they  are  disposing  of,  and  if  they 
have  a  reasonable  capacity  for  that  purpose,  then  they  are 
competent  either  to  make  a  will  or  a  gift,  or  to  transfer  prop- 
erty. But  if  they  are  wanting  in  that,  and  have  not  a  reason- 
able capacity  for  such  a  purpose,  then  they  have  not  capacity 
enough  to  do  these  things. 

Dr.  Linsley  testifies  that  he  has  been  the  family  physician 
of  the  old  lady  for  twenty-fiye  years,  and  that  in  his  judg- 
ment she  was  a  crazy  woman.  And,  as  I  understand,  that 
she  has  been  so  all  this  time.  He  is  a  physician,  gentlemen, 
and  they  are  permitted  to  speak  upon  this  question.  Whether 
they  speak  intelligently,  or  whether  they  speak  accurately,  or 
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Tvhether  they  speak  from  facts,  which  the  jury  are  satisfied 
are  correct  or  not,  are  questions  for  the  jury  to  determine, 
and  not  for  me.  And  then  upon  his  cross-examination  he  is 
called  upon  to  specify  wherein  she  was  crazy,  and  what  he 
had  seen,  and  he  says,  on  being  questioned  pretty  closely, 
that  he  thinks  her  insanity  was  a  moral  insanity,  and  that  it 
related  principally  to  the  recollection  or  mis-recollection  of 
persons — and  he  gives  instances  of  that.  On  one  occasion 
he  went  there,  and  he  had  been  there  a  few  days  before,  and 
the  old  lady  said  that  Dr.  Baldwin  had  been  there,  when,  in 
fact,  Dr.  Baldwin  was  dead.  That  is  one  instance  he  pro- 
duces tending  to  show  to  his  mind  that  she  was  crazy.  Then 
he  says  she  would  begin  to  converse  on  a  subject  and  get  off 
on  another ;  that  sh^  was  incoherent,  and  used  extravagant 
expressions.  He  also  cites  identity  of  persons  as  a  subject 
on  which  she  was  not  in  her  right  mind.  She  would  imagine 
herself  to  be  the  Deity,  and  that  persons  were  attempting  to 
poison  her.  These  are  the  things  he  testifies  to  as  showing 
she  was  not  in  her  right  mind.  You  have  heard  his  cross- 
examination,  and  it  is  for  you  to  say  with  what  degree  of 
accuracy  he  speaks,  or  with  what  want  of  accuracy  he  speaks, 
with  reference  to  the  matter,  and  whether  he  testified  candidly 
or  not. 

Mrs.  Burr  and  Mrs.  Lyons  also  testify  that  they  have  long 
considered  her  an  insane  person,  and  Mr.  Burr  also,  giving 
instances  of  what  she  has  said  and  done  from  which  they 
have  formed  such  opinion  of  her.  One  is,  that  on  some  occa- 
sions she  imagined  herself  to  belong  to  the  royal  family ;  as, 
for  example,  that  she  was  sister  to  the  Queen  of  Scots,  and 
on  another  occasion  to  the  royal  family  of  France,  and  that 
on  some  occasions  she  ^ould  say  three,  three,  three,  when 
she  would  refer  to  some  ini£lginary  thing  that  had  taken 
place.  Mr.  Buit  also  testifies  to  some  facts  as  reasons  why, 
in  his  judgment,  she  was  insane.  You  must  judge  how  far 
they  had  opportunities  to  judge.    On  the  other  hand,  Miss 
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Moore,  Mrs.  Mathewson,  and  Mrs.  Hurt,  have  testified  that 
they  never  saw  any  thing  but  that  she  was  in  her  right  mind. 
Certain  other  points  are  produced,  Avhich  it  is  proper  for 
the  jury  to  take  into  consideration  upon  this  question  of 
sanity'  or  insanity^— as  to  her  ability  to  do  business.  It 
appears  she  drew  an  annuity  which  was  paid  quarterly,  and 
she  lived  in  a  house  which  belonged  to  the  estate,  or  to  Mr. 
Bun*,  it  is  immaterial  which,  and  on  that  a  rent  of  $300  was 
allowed  and  deducted  from  this  annuity,  which  otherwise 
would  be  $250  per  quarter,  and  Mr.  Buit  himself,  or  his  wife, 
or  Mrs.  Lyons,  or  a  sister,  who  is  now  dead,  would  go  there 
with  the  money,  and  pay  it  over  to  the  old  lady  or  this  girl, 
and  take  a  receipt  for  the  money ;  and  he  produced  a  large 
number  of  receipts  which  were  taken  by  him  during  the 
several  times  ;  and  sometimes  the  receipts  would  not  be  pre- 
jiared,  and  she  would  say  to  the  girl,  or  the  girl  would  say, 
she  would  send  it  over,  and  it  would  be  sent.  Among  these 
i-cceipts,  there  are  five  produced,  which  it  is  claimed  by  the 
defendants  are  somewhat  incoherently  expressed,  and  havo 
in  them  allusions  not  pertinent  to  the  matter,  and  some 
inaccuracies  in  the  receipts  are  referred  to.  You  have  seen 
them,  and  heard  them  read,  and  I  need  not  call  your  atten- 
tion further  to  that  point.  Doubtless  there  is  in  these 
receipts  something  tending  to  show,  that  at  the  time  they  were 
written,  (his  woman  was  either  not  in  her  right  mind,  or  else 
had  some  other  object  in  view — what  I  can  not  say,  unless 
there  was  some  feeling  existing  between  her  and  Mr.  Burr. 
The  receipts  are  not  such  as  a  pei*8on  in  ordinary  business 
would  give.  The  other  receipts  produced,  however,  all  of 
them,  perhaps  substantially,  contain  what  was  requisite  for 
a  receipt  for  the  money,  although,  perhiips,  there  was  some 
little  informality  in  the  manner  of  deducting  the  $75,  and 
making  up  the  $250 ;  and  it  is  claimed  by  the  plaintifi^  that 
the  production  of  so  large  a  number  of  receipts,  all  drawn 
1)7  her^  and  all  written  in  a  legible  hand^  and  in  aa  apparent 
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business-like  manner,  shows  that  she  had  capacity  to  transact 
business  and  to  control  property. 

You  are  to  determine,  gentlemen,  from  all  the  circum- 
stances, whether  at  the  time  this  gift  is  claimed  to  have  been 
made,  this  old  lady  had  sufficient  capacity  to  understand  the 
claim  of  others  upon  her  bounty,  and  sufficient  to  understand 
the  nature  and  character  of  the  property  she  was  disposing 
of,  so  as  to  be  able  either  to  make  a  will,  or  to  dispose  of  it 
by  gift,  within  the  rules  I  have  laid  down.  If  she  was  in 
that  condition,  she  was  in  a  condition  to  do  it,  and  had  a 
right  to  do  it ;  and  no  person  whether  next  of  kin  or  not, 
had  any  right  to  say  she  should  not  do  it.  Still,  when  a 
party  gives  property  to  a  stranger,  and  that  stranger  has  con- 
trol up  to  a  certain  time,  of  the  party  making  the  gift,  it 
may  be  looked  upon  with  more  suspicion  than  when  it  is 
given  to  near  relatives,  because,  under  ordinary  circumstances, 
when  persons  are  about  to  die,  they  give  away  their  property 
to  relatives. 

Still  you  are  to  look  at  the  circumstances  and  the  relation 
this  girl  bore  to  this  woman  for  so  long  a  time,  and  the  care 
and  custody  she  had  taken  of  the  old  lady,  and  also  to  look 
at  the  question  \vhether  these  relatives'  had  shown  that  affijc- 
tion  and  care  for  her  wants,  which  would  be  likely  to  impress 
upon  her  mind  a  disposition  that  they  should  have  this  prop- 
erty after  her  death,  rather  than  the  person  who  had  been 
in  her  family. 

If  you  should  come  to  the  conclusion  that  this  old  lady 
did  give  this  property,  so  as  to  make  a  valid  gift,  to  this 
plaintiff,  then  the  plaintiff  will  be  entitled  to  recover ;  if 
not,  then  the  defendants  will  be  entitled  to  recover. 

If  you  should  find  that  tho  plaintiff  is  entitled  to  recover 
under  the  rule  I  have  laid  down,  the  value  of  the  propei-ty 
which  you  will  find  is  $10,718.41,  and  the  interest  is  $1227.11, 
making  a  total  amount  of  $11,945,52.  If  the  plaintift*  is 
not  entitled  recover,  then  you  will  render  a  verdict  for  the 
defendants.  .     . 
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If  the  matters  did  take  place  substantially  as  Miss  Moore 
has  testified  to,  if  you  are  satisfied  of  that,  although  the 
plaintiff  did  not  assert  her  rights  when  attention  was  called 
to  it  afterwards,  it  would  not  deprive  her  of  her  right  to 
recover. 

I  am  requested  to  say  something  to  you  on  the  subject  of 
this  name.  The  defendants  interpose  an  objection  that  this 
pkintiflF  can  not  recover,  because  they  say  her  name  is  Mary 
Flood.  That  does  not  make  any  difference.  If  the  plaintiff 
has  been  known  to  the  community,  and  passed  by  the  name 
of  Mary  Cooper  as  much  or  more  than  hj  the  name  of 
Mary  Flood,  it  would  be  no  objection  to  her  recovery  under 
this  name." 

The  counsel  for  the  defendants  duly  excepted  to  so  much 
of  the  charge  of  the  court  as  decided  that  if  -the  jury  were 
satisfied  that  the  gift  to  the  plaintiff  was  made  substantially 
as  testified  to  by  Miss  Moore,  and  with  the  intention  on  the 
part  of  the  deceased  to  pass  to  her  the  title  to  the  property, 
such  gift  would  be  valid,  and  vest  in  the  plaifcff  the  title 
to  such  property.  Also,  that  the  plaintiff  can  recover  under 
the  name  of  Mary  Cooper,  if  she  is  or  was  known  as  well  as 
or  better  by  that  name  than  by  the  name  of  Mary  Flood. 

The  jury,  after  deliberation,  rendered  a  verdict  for  the 
plaintiff  for  $11,945.52. 

Whereupon,  on  motion  of  the  defendants'  counsel,  the 
court  gave  the  defendants  twenty  days'  time  to  make  and 
sei-ve  a  case  and  exceptions,  or  bill  of  exceptions,  allowing 
the  plaintiff  to  enter  judgment  on  the  verdict  by  way  of 
security,  without  prejudice  to  the  right  of  the  defendants 
to  move  for  a  new  trial  on  a  case  made  and  settled. 

L,  B.  Woodrvff  and  John  A.  Mapes^  for  the  appellants. 
I.  The  misnomer  of  the  plaintiff  was  set  up  in  the  answer. 
It  was  good  ground  of  a  plea  in  abatement,  and  should  have 
been  allowed.  (1  Lillie'a  Ent  4.  1  Mod,  Ent  12.  3  Chit 
FL  (7th  ed.)  903  and  notes ;  Precedents,    Smith  v.  Bow- 
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I'er,  1  Maes,  R.  79.  WiUard  v.  Missani,  1  Coiaen,  37. 
Mayor y  &c,  of  Stafford  v.  Bolton^  1  Bos,  (f  Pul.  40.  C7<^r/.'. 
tfc.  of  Taunton  Market  v.  Kimherly,  2  fr?M.  2?/acAr.  7?.  1120. 
Gardner  v.  Walker^  3  -4n5^.  935.)  Matter  of  abatement 
may  be  joined  with  defense  on  the  merits.  {Bridge  v.  Pay* 
son,  5  Sandf  210.  Mayhexo  v.  liobinfton,  10  TfoK?.  162. 
ifftf^ece  V.  Twf^/c,  Id,  40 ;  affirmed  14  i\r.  F.  ^c;?.  465.) 
The  exception  to  the  charge  on  the  subject  of  misnomer  was 
well  taken,  viz:  That  "if  the  plaintiff  has  been  known  to 
the  community  and  passed  by  the  name  of  Mary  Cooper,  as 
much  or  more  than  Mary  Flood,  it  would  be  no  objection  to 
her  recovery  under  this  name.*'  This  doctrine  is  applicable 
to  a  plea  of  misnomer  of  the  defendant — and  the  reason  is 
that  a  plaintiff  can  not  know  that  a  defendant  has'any  other 
name  than  that  by  which  he  is  commonly  known.  That 
reason  has  no  application  to  the  plaintiff ;  he  knows  his  own 
name.     (Le  Blanc  arg.  1  Bos,  d,  Pul,  43.) 

II.  The  complaint  should  have  been  dismissed  on  the  fur- 
ther groundwhat  no  valid  gift  to  the  plaintiff  was  proved. 
The  ruling  of  the  justice  at  the  trial  was  erroneous,  and  the 
judgment  should  be  reversed  for  that  reason.  .  This  ruling 
was,  "if  the  jury  are  satisfied  that  the  matter  occurred  in 
the  manner  testified  to  by  Miss  Moore,  and  with  the  desipjn 
and  intent  to  pass  the  property  to  the  plaintiff,  it  would  bo 
a  good  gift,  notwithstahding  the  continuation  of  their  living 
together  in  the  manner  they  did."  "If  this  witness  (Miss 
Moore)  has  testified  correctly  as  to  what  occurred,  and  tho 
deceased  Mary  Cooper  did  on  that  occasion  deliver  over  to 
the  plaintiff  the  keys  to  her  trunks  where  her  money  was 
mostly  kept,  and  to  the  bureau,  and  did  then  tell  her,  or 
in  effect,  that  she  then  gave  her  all  the  property  she  had, 
and  the  plaintiff  took  the  keys,  and  it  was  designed  and 
intended  on  the  part  of  Miss  Cooper  to  invest  her  with  tho 
title  to  the  property,  then  what  was  done,  as  described  by 
Miss  Moore,  would  amount  I  think,  in  law,  to  a  valid  gift, 
provided  she  is  not  mistaken  ia  what  occurred)  and  provided 
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she  has  not  testified  untruly."  1.  To  constitute  a  valid  gift, 
there  must  be  an  actual  delivery.  This  is  the  rule,  and  what 
is  called  constructive  delivery  is  allowed  only  when  the  cir- 
cumstances arc*  such  as  to  render  an  exception  necessary. 

2.  Such  constructive  delivery  is  only  sufficient  when  the  sub- 
ject of  the  gift  is  of  such  a  character,  or  is  in  such  a  condition, 
that  manual  or  actual  delivery  is  impracticable.  The  de- 
li veiy  ^'must  be  an  actual  delivery,  so  far  as  the  subject  is 
capable  of  delivery."  (2  Kent's  Com,  439,  6th  and  aubse: 
quent  ed.)  It  is  only  where  the  thing  is  not  capable  of 
actual  delivery,  that  there  may  be  an  act  which  the  law  may 
deem  equivalent.  (Id.)  And  the  donor  must  pai^t  not  only 
with  the  possession,  but  with  the  dominion  of  the  property. 
(7c/.  llunter  v.  Hunter^  19  Barh.  635.  Huntington  v.  Oil- 
more,  14  id,  243,  tohere  the  cases  are  collected.)  In  Wood-- 
ruff  V.  Cooh,  (25  Barb.  512,)  the  court,  after  adverting  to 
the  fact  that  there  was  not  even  a  symbolical  delivery,  (the 
subject  of  the  gift  being  a  jnare,)  say  "  she  was  on  the  farm 
where  both  parties  resided  at  the  time  of  the  alleged  gift, 
and  in  such  case  Kent  says,  wifliout  an  actual  delivery  the 
title  does  not  pass  ;  and  all  the  authorities  so  hold."  Allen 
V.  Cowen,  (28  Barb.  99, 102,)  is  to  the  like  effect,  and  that  "a 
symbolical  delivery  will  answer  where  the  articles  are  ponder- 
ous and  incapable  of  being  handed  from  one  to  the  other." 

3.  The  rules  on  this  subject  apply  alike  to  gifts  inter  vivos, 
and  to  a  donatio  mortis  causa.  (Cases  above  re/erred  to, 
and  Kenney  v.  Pub.  Ad.  2  Bradf.  321.  Bloomer  v.  Bloomer y 
Id.  346.  4.  The  above  cases  also  establish  that  the  intent 
to  givCy  however  clear,  will  not  avail.  Also,  that  such  de- 
livery is  equally  essential  in  equity  as  at  law.  A  court  of 
equity  never  enforces  a  gift.  (Bryson  v.  B  rowiiriggy  9  Ves. 
1.)  In  Allen  v,  Coiven,  (28  Barb.  99,)  above  cited,  the  act  of 
the  donor  was  singularly  like  that  alleged  in  this  case ;  tho 
donor  pointed  out  the  furniture  in  question,  standing  in  the 
very  room  where  it  was,  and  said,  "  I  give  you  this  property, 
aad  all  I  liave  parcbaeed  to  d&y/^    The  delivery  of  a  key 
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can  not  therefore  operate,  the  trunks  being  present,  in  the 
possession  of  the  donor,  and  continuing  in  such  possession. 
6.  No  change  of  possession  either  of  the  trunks  or  keys  is 
proven.  On  Sunday  the  week  before  her  death,  and  after  the 
pretended  gift  to  the  plaintiff.  Miss  Cooper  had  the  keys  in 
her  possession.  6.  The  proofs  in  this  case  failed  to  show 
such  a  delivery  as  is  requisite  to  a  valid  gift.  If  it  be  deemed 
that  what  this  witness.  Miss  Moore,  testified,  if  true,  showed 
an  intent  to  give,  that  is  all  that  can  be  claimed  for  it.  The 
gift  was  not  consummated.  The  subject  is  elaborately  con- 
sidered in  the  opinion  of  Daly  (Ist  Judge  Com.  PL  acting 
as  surrogate,)  in  re,  the  estate  of  Miller,  (See  Delmotte  v. 
Taylor,  1  liedjield,  417,  or  6  N,  F.  Sur,  Rep,) 

III.  As  a  question  of  fact,  the  weight  of  evidence  is 
strongly  against  the  story  of  the  pretended  gift.  1.  The 
plaintiff  herself  stated  after  the  funeral,  in  the  presence  of 
two  witnesses,  that  she  had  asked  the  deceased  to  give  her 
something,  and  that  she  would  not  give  her  a  thing.  The 
plaintiff,  though  recalled  to  the  witness  stand  after  this 
testimony  was  given,  did  not  deny  it.  2.  The  plaintiff's 
conduct  after  the  death  occurred,  was  wholly  inconsistent 
with  the  theory  of  the  gift.  She  gave  up  the  keys  to  the 
relatives,  without  making  any  claim  to  them.  She  made  no 
claim  whatever  to  the  property  as  hers,  except  to  specific 
articles,  aiU  of  which,  with  much  more,  were  given  her.  She 
only  claimed  that  the  relatives  should  do  something  for  her 
in  consideration  of  her  long  services.  This  they  were  willing 
to  do,  though  they. did  not  agree  on  the  amount.  Against 
all  this  evidence  to  the  contrary,  the  plaintiff  pretends  that 
she  told  them  of  the  gift.  Her  testimony  is  unworthy  of 
belief,  in  view  of  the  fact  that  she  deliberately  swore  that 
none  of  the  relatives  ever  came  to  the  house  at  all.  This 
was  proved  to  be  untrue  from  the  testimony  of  her  own  as 
well  as  of  the  defendants'  witnesses.  3.  The  conduct  and 
language  of  Miss  Cooper,  the  deceased,  after  the  time  of  the 
pretended  g^t^  is  inconsistent  with  the  theory  of  the  gift. 
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About  ten  days  before  she  died,  she,  being  then  in  possession 
of  the  keys,  pointed  out  the  trunk  to  Mrs.  Burr,  and  said, 
^^  Mt/  gold  is  in  that  trunk."  Three  or  four  days  before  she 
died,  Mr.  Moore  was  called  in,  and  the  old  lady  said  to  those 
round  her,  "Go  away  from  here,  you  are  coming  here  to  rob 
me,*'  the  plaintiff  and  Mrs.  Hart  being  present.  4.  When  the 
gold  could  not  be  found  after  the  funeral,  the  plaintiff  being 
called,  expressed  the  opinion  that  the  deceased  had  taken  it 
out  during  her  sickness,  and  placed  it  elsewhere.  This  could 
not  have  been  done  unless  the  deceased  had  the  dominion  of 
the  property.  5.  It  is  perfectly  evident  form  the  foregoing 
facts  and  circumstances,  that  if  any  such  occurrences  as 
those  related  by  Miss  Moore,  did  take  place,  they  were  but 
the  unmeaning  expressions  of  insanity,  and  so  regarded  by 
the  plaintiff  at  the  time  ;  no  change  was  made  in  the  domin- 
ion of  the  property,  and  no  importance  attached  to  the  gift, 
until  long  after  the  death  of  Miss  Cooper,  and  after  the 
plaintiff  had  enjoyed  the  assistance  of  ingenious  advisers. 

IV.  The  evidence  shows  by  the  most  satisfactory  prepon- 
derance, that  the  alleged  donor,  Miss  Cooper,  was  insane,  and 
the  verdict  should  be  set  aside  as  against  evidence,  on  that 
ground.  1.  The  physician  who  had  attended  her  for  twenty- 
five  years,  states  unqualifiedly,  that  she  was  insane.  Ho 
relates  at  some  length  her  extravagant  and  insane  expressions ; 
at  one  time  calling  him  Dr.  Baldwin,  who  had  been  dead 
twen*y  years.  At  another  stating  that  she  was  the  Almighty. 
She  thought  somebody  wanted  to  poison  her,  2.  She  was 
also  in  the  habit  of  claiming  that  she  was  the  sister  of  Mary, 
Queen  of  Scots,  and  of  denying  that  she  was  the  daughter 
of  William  Cooper.  Sometime  she  would  say  she  belonged 
to  the  royal  family  of  France,  and  was  in  the  constant  habit 
of  using  an  unmeaning  expression,  "there  were  three,"  &c. 
3.  The  receipts  given  by  her  for  quarterly -payments  of  the 
annuity  are  wholly  irreconcilable  with  the  theory  of  her 
sanity.  4.  But  three  or  four  days  before  her  death,  when 
Mr.  Moore  was  called  in,  she  was  raving,  calling  out  to  the 
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plaiatiff  and  those  around  her,  "Go  away,  you  damned  bloody 
murderers  ;  you  are  coming  here  to  rob  me."  5.  She  had  been 
in  the  insane  asylum  during  her  father's  lifetime.  6.  The 
fact  that  living  alone  as  she  did,  she  should  for  years  hoard 
up  coin  to  the  extent  of  many  thousand  dollars,  keeping  it 
in  her  own  room,'  risking  her  own  life,  and  deriving  no  benefit 
or  interest  from  it,  is  of  itself  almost  if  not  quite  conclusive 
evidence  of  her  insanity.  7.  It  is  insisted  that  no  intelligent 
and  unprejudiced  person  can  read  the  evidence  without  being 
compelled  to  the  conclusion  that  she  was  insane.  8.  The 
language  of  the  justice  in  his  charge  on  that  subject,  was 
calculated  to  mislead  the  jury,  and  tended  thereby  to  a 
verdict  against  the  evidence.  {Ulark  v.  Fisher^  1  PaigCy 
171,  and  other  cases  cited  in  the  recent  case  of  Ddajield  v. 
rarish,  25  N.  Y.  Rep.  9, 23,  rf-c.)  9.  It  is  a  familiar  rule  that 
the  court  will  look  with  distrust  upon  testamentary  disposi- 
tions, or  gifts  contemplating  the  death  of  the  donor,  disin- 
heriting the  next  of  kin  and  heirs  at  law,  and  devising  or 
giving  the  whole  of  the  property  to  strangers.  This  rule 
applies  with  especial  force  to  cases  where  the  property  is 
claimed  to  have  been  devised  or  given  to  one  who  has  had 
the  soljB  control,  or  nearly  the  sole  control,  of  the  donor. 
{Clarke  v.  Sawyer^  2  Comst.  498.)  This  suspicion  should  be 
greater,  and  the  court  ought  not  to  be  satisfied  without  the 
most  clear  and  convincing  evidence,  when  the  donor  is  of 
oven  questionable  capacity  to  manage  her  own  affairs  with 
discretion.  10.  The  court  ought  not  to  be  satisfied  with  the 
verdict  on  this  question  of  insanity,  and  the  ends  of  justice 
demand  that  a  new  trial  should  be  granted. 

V.  The  defendants  should  have  been  permitted  to  show 
why  (being  her  only  relatives)  they  had  pot  caused  the 
deceased  to  be  provided  for  in  some  asylum  for  the  insane, 
instead  of  suffering  her  to  lead  an  irrational,  solitary  life  in 
a  house  rented  for  the  purpose.  The  conduct  of  the  defend*^ 
ants  in  this  respect  was  pertinent,  and  was  relied  upon  as 
tending  to  show  that  they  did  not  themselves  believe  she  waa 
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insane,  nor  treat  her  as  an  insane  person.  The  directions  of 
her  father,  Wm.  Cooper,  though  not  evidence  of  the  fact  of 
insanity,  were  admissable  for  the  purpose  of  such  explanation 
of  the  subsequent  treatment  of  the  deceased  by  her  relatives ; 
and  so  to  destroy  the  inference  that  the  defendants  themselves 
did  not  regard  her  as  insane. 

Wm.  FuUerton  and  Stuart  &  Burh'ngy  for  the  respondent. 
I.  It  was  proper  for  the  plaintiff,  who  claimed  the  property 
in  virtue  of  a  gift  from  Mary  Cooper,  deceased,  to  show  that 
the  decedent  had  expressed  an  intention  to  give  her  the 
perty  in  her  lifetime.     When  the  question  was  jfllt^^lii^'^^ 
objected  to,  it  had  not  been  shown  in  thecasft-fliat^he  defeiia^ 
ants  were  the  legal  representatives  of  Mary  Uj^oper,  deceewi^.- 1 1 
The  objection,  therefore,  was  not  well  take^,;.i:Ui^r 'section 
399  of  the  code.  '-        ,,,-.*  %y    a 

II.  The  motion  to  dismiss  the  complaint  wftg  properly  de-.  ^ 
nied.  1.  The  gift  of  the  property  in  question  wtir'V9Skl<''&nd 
passed  the  title  to  the  donee.  The  rule  as  to  gifts  is,  "  the 
thing  must  be  put  in  the  hands  of  the  donee,  or  placed 
within  his  power  by  delivery  of  the  means  of  obtaining  it/' 
{Harris  v.  Ciark,  3  Comst  93.  Himter  v.  Hiintery  19  Barb. 
635.  Allen  V.  Cotven,  28  id,  101.  Parish  v.  Stone,  14 
Pick.  206.)  The  delivery  of  the  keys  was  a  good  delivery  of 
the  property.  {Ohapin  v.  Rogers,  1  East,  194.  Allen  v. 
Cowen,  28  Barb.  101.  Smith  y.  Smithy  1  Strange,  955. 
JontiS  V.  Se'by,  Free,  in  Chan,  300.)  The  donor  in  the  case 
of  Jones  V.  Selby  had  given  his  wife  a  hair  trunk  and  handed 
her  the  key,  in  which,  after  his  death,  was  found  an  exchec- 
quer  talley  for  £530.  It  is  said  by  Lord  Hardwicke,;that 
this  amounted  to  the  same  thing  as  delivery  of  possession  of  *-' 
the  talley.  The  keys  were  accepted  and  retained  by  the 
donee  until  the  death  of  the  donor.  This  was  a  good  accept- 
Gn  'G  of  the  gift.  The  delivery  of  the  key  was  a  good  sym- 
bjlieal  delivery.  {Noble  v.  Smith,  2  John,  55.)  In  this 
case,  Kent,  Cli.  J.  says  ;  *^  The  cases  in  which  the  delivery  of  * 
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a  symbol  has  been  held  sufficient  to  perfect  the  gift  were  those 
in  which  it  was  considered  as  equivalent  to  actual  ieliv^ry, 
as  the  delivery  of  a  key  of  a  trunk,  of  a  room  or  toa\hou8€y 
xohich  toaa  the  trrte  and  effectual  way  of  obtaining  the  tise 
and  command  of  the  suhject"  (2  Vesey,  442-3.  4  BroicUj 
286.  Toller's  Law  of  Ex,  181,  182.)  "Where  a  father 
bought  a  lottery  ticket,  which  he  declared  he  gave  to  his 
infant  daughter,  and  wrote  her  name  upon  it,  and  after  the 
ticket  had  drawn  a  prize,  he  declared  that  he  had  given  the 
ticket  to  his  child,  and  that  the  prize  money  was  hers,  this 
was  held  sufficient  for  a  jury  to  infer  all  the  formality  requi- 
site to  a  valid  gift."  (Grangiac  v.  Arden,  10  John.  293.) 
"  It  is  a  sufficient  delivery  to  constitute  a  valid  gift  to  a  mar- 
ried woman  of  household  furniture  in  the  possession  and  use 
of  herself  and  family,  where  one  who  has  just  purchased  under 
a  chattel  mortgage  made  by  her  husband,  pointing  out  cer- 
tain of  the  articles  to  the  wife,  says  to  her,  *  I  give  you  these 
and  aU  the  property  I  have^  purchased  this  day.'"  (Allen  v. 
Cowen,  23  N.  Y.  Rep.  502.)  The  possession  of  the  property 
after  the  gift  by  Mary  Cooper  the  elder,  to  the  plaintiflf,  was 
in  the  plaintiflf.  {Allen  v.  Cowen,  supra.)  In  this  case  it 
was  held  "  that  the  property  remaining  after  the  gift  in  the 
house  occupied  by  the  husband  and  wife  together  is  to  be 
deemed  in  the  possession  of  the  wife,  and  is  not  liable  to  exe- 
cution against  the  husband."     There  was  a  valid  delivery  of 

'  the  property.  (1.)  The  keys  to  the  bureau  and  trunks  wero 
given  to  the  plaintiflT  to  consummate  the  gift.  (2.)  After 
this  delivery  of  the  keys  they  remained  in  the  possession  of 
the  donee  until  the  donor's  death.  (3.)  The  property  was 
I  spoken  of  as  the  plaintiff's  by  the  donor  after  the  gift,  and 
was  regarded  as  in  her  possession.  (4.)  The  gift  was  made 
deliberately  and  with  all  due  formalities.     (5.)   The  donee 

''asserted  her  title  to  the  property  after  the  donor's  death. 
2.  The  action  was  properly  brought  by  the  plaintiff  in  the 
name  of  Mary  Cooper.  That  was  the  name  she  had  been 
known  by  for  the  greater  part  of  her  life. 


• 
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III.  There  was  no  error  in  the  judge's  charge,  and  the 
judgment  should  be  affirmed. 

By  the  Court ^  Leonard,  J.  It  is  essential  to  a  valid  gift 
by  parol,  that  there  should  be  an  actual  or  symbolical  deliv- 
ery. The  title  does  not  pass  unless  possession,  or  the  means 
of  obtaining  it,  are  conferred  by  the  donor  and  accepted  by 
the  donee. 

The  situation,  relation,  and  circumstances  of  the  parties, 
and  of  the  subject  of  the  gift,  may  be  taken  into  considera- 
tion in  determining  the  intent  to  give,  and  the  fact  as  to 
delivery.  A  total  exclusion  of  the  power  or  means  of  resum- 
ing possession  by  the  donor  is  not  necessary.  A  declaration 
of  the  intent  to  give,  and  an  indorsement  of  the  name  of  the 
donee  on  the  back  of  a  lottery  ticket,  with  a  reaffirmation  of 
the  gift  after  the  ticket  had  drawn  a  prize,  was  held  to  be  a 
valid  gift  of  the  prize  to  a  child  of  the  donor,  in  Grangiac  v. 
Arden,  (10  John,  293.)  Where  the  donor  and  donee  were 
living  in  intimate  relations,  occupying  the  same  room  in  which 
was  the  subject  of  the  gift,  a  declaration  by  the  donor  that 
he  gave  to  the  donee  his  trunk  and  all  that  was  in  it,  was 
held  to  constitute  a  valid  gift  of  money  in  a  savings  bank, 
the  pass  book  of  the  donor  being  in  the  trunk  at  the  time. 
It  does  not  appear  that  the  donee  had  taken  any  manual  pos- 
session of  the  trunk  or  pass  book,  except  being  left  tempo- 
rarily by  the  donor  in  the  exclusive  enjoyment  of  the  room  in 
which  was  the  trunk,  where  he  subsequently  returned.  (Pen- 
field  V.  Thayer,  2  E,  D.  Smith,  305.)  The  purchaser  of 
household  furniture  at  an  auction  sale  under  a  chattel  mort- 
gage, give  it  to  the  wife  of  the  mortgagor,  in  whose  possession 
and  use  it  was,  and  had  been  previously,  by  the  declaration, 
"I  gave  you  all  the  property  I  have  purchased  this  day;" 
and  this  was  held  to  be  a  valid  gift,  against  a  creditor  of  the 
mortgagor,  notwithstanding  the  purchaser  had  not  seen  all 
the  furniture  purchased,  and  there  was  not  at  any  time  an 
actual  change  in  the  use  or  possession.     {Allen  v.  Qoxoen,  23 
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N,  Y,  liep,  502.)  Vide  tlie  same  case,  28  Barb.  99,  where 
numerous  cases  are  well  reviewed  by  Justice  Rosekrans,  who 
came  to  an  opposite  decision,  in  which  his  associates  there 
concuiTed,  but  which  was  reversed  in  the  Court  of  Appeals. 

The  fact  that  the  trunks  and  bureau  or  their  contents, 
were  not  removed,  or  even  handled,  so  far  as  appears  from  tho 
evidence,  is  not  a  controlling  consideration  in  tliis  case.  Tho 
language  of  the  donor,  accompanied  by  a  delivery  of  the  kpys 
to  the  trunks  and  bureaus  containing  the  coin  and  other  pro- 
perty, evinced  the  intention  of  the  donor,  and  placed  tho 
donee  in  the  possession  of  the  means  of  assuming  absolute 
control  at  her  pleasure.  The  cases  to  which  I  have  abovo 
referred,  together  with  others  more  particularly  reviewed  by 
the  learned  authors  of  the  opinions  in  the  cases  cited,  aro 
quite  sufficient  to  establish  the  validity  of  the  gift  in  this 
case,  assuming  the  evidence  of  the  i)laintiff  to  bo  the  truth. 
The  question  of  the  veracity  of  the  witnesses,  and  of  the  pre- 
ponderance of  testimony  in  respect  to  the  manner  and  circum- 
stances attending  the  gift,  and  the  capacity  of  the  donor,  was 
properly  left  to  the  jury,  and  th'e  verdict  can  not  be  disturbed 
on  these  grounds. 

The  defendants  sought  to  prove  the  declarations  of  third 
parties  at  the  trial,  in  order  to  show  their  reasons  for  not  hav- 
ing caused  the  donor  to  be  sent  to  ah  insane  asylum.  It 
requires  no  argument  or  citation  of  authority,  to  establish  tho 
correctness  of  the  ruling  which  excluded  this  evidence. 

It  was  also  insisted  that  the  plaintiff's  true  name  is  Mary 
Flood,  and  that  the  name  in  which  she  brought  this  action 
is  a  misnomer,  and  that  the  action  should  abate  on  this 
ground.  It  appears  from  the  evidence  that  the  plaintiff  was 
called  Mary  Flood  during:  her  early  infancy,  but  that  she  has 
been  called  Mary  Cooper  by  the  donor,  whose  name  she  took, 
and  by  all  her  acquaintance,  since  about  the  age  of  nine  or  ten 
years,  a  period  of  about  twenty  years.  I  think  the  name  in 
which  the  action  is  prosecuted  was  the  name  by  which  th'e 
plaintiff  was  generally  known,  at  the  time  this  action  was 
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commenced,  and  long  before,  and  that  the  use  of  the  name  of 
Flood  might  have  afforded  ground  for  a  valid  plea  in  abate- 
ment.    This  objection  is  not  well  taken. 

The  judgment  should  be  affiimed,  with  costs. 

[Nbw  Yobk  Qe2iebal  TebUj  September  19,  1865.    InffraJuwi,  Leonard  and 
SuiherUmdf  JusUoos.] 


Angrave  v8.  Stone  apd  othei-s. 

In  an  action  to  set  aside  as  fraudulent  and  void  as  against  creditors,  a  sale  of 
merchandise  made  by  S.  &  Co.  in  August,  1861,  the  judge  admitted  evidenco 
of^an  assignment  made  by  S.  to  his  son,  in  May,  1861,  and  of  the  considera- 
tion therefor,  and  the  manner  of  (layment.  Held  that  the  assignment  havln.'r 
occurred  alter  the  embarrassments  of  S.  &  Co.  commenced,  and  appearing 
to  be  a  part  of  the  general  plan  of  S.  to  place  his  property  beyond  the  reach 
of  his  creditors,  upon  execution,  the  inquiry  was  clearly  within  the  rule  in 
respect  to  evidence  of  contemporaneous  frauds. 

Jl€Ll,  alto,  that  proof  ^that  several  of  the  notes  given  by  the  purchasers  of  tho 
debtor's  stock  of  goods,  at  the  alleged  fraudulent  sale,  had  been  paid  sinco 
the  commencement  of  the  action,  was  properly  excluded. 

rpHIS  action  was  brought  to  set  aside  and  declare  void  a 
1  sale  of  a  quantity  of  merchandise  made  by  the  firm  of 
E.  Swone  &  Co.  to  the  defendants.  Stone  &-Hall,  in  August, 
1861.  The  cause  was  tried  before  his  Honor  Justice  Allen, 
at  a  special  term  in  February,  1863,  without  a  jury.  Sub- 
sequently a  decree  was  entered  by  direction  of  said  justicQ^ 
setting  aside  said  sale,  and  declaring  it  a  fraud  upon  tho 
creditors  of  E.  Stone  &  Co.  and  also  decreeing  payment  df 
the  plaintiff's  judgment  against  said  firm  of  E.  Stone  &  Co. 
with  costs  of  this  action.  The  value  of  tho  merchandise  so 
sohl  was  $12,437.  The  judgment,  which  was  ordered  to  bo 
paid  out  of  the  proceeds  of  the  sale  of  said  merchandise, 
was  $1,661.92,  and  was  recovered  by  the  plaintiff  in  tho 
action  against  the  defendants,  E.  Stone  &  Co.,  on  the  22d  day 
qJ*  January,  1862,  -  Tlie  costs  of  thia  q,ction,  which  tho  (Jc- 
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fendants  were  ordered  to  pay,  were  adjusted  at  $187.24. 
From  this  judgment  and  decree  the  defendants  appealed  to 
the  general  term. 

Torrance  &  Spaulding^  for  the  appellants. 

Henry  Nicolly  for  the  respondent. 

By  the  Courts  Leonard,  J.  The  facts  and  conclusions 
of  law  found  by  the  judge  appear  to  be  fully  supported  by 
the  evidence,  and  can  not  be  disturbed. 

There  were  two  exceptions  taken  by  the  defendants  during 
the  progress  of  the  trial,  which  are  the  only  ones  insisted  upon 
by  them  as  erroneous. 

1st.  The  judge  admitted  evidence,  against  the  objection  of 
the  defendants  of  an  assignment  by  Edward  Stone,  one  of 
the  judgment  debtors,  to  his  son,  Edward  F.  Stone,  and  of 
the  consideration  therefor,  and  the  manner  of  its  payment, 
occurring  in  May,  1861 ;  while  the  particular  transaction 
sought  to  be  set  aside  as  fraudulent  occurred  about  the  first 
of  August  following.  These  acts,  it  is  insisted  by  the  de- 
fendants, were  not  contemporaneous,  and  that  the  former 
transaction  was  not  admissible  under  the  rule  in  respect  to 
contemporaneous  fraud. 

The  acts  appear  to  have  occurred  after  the  embarrassments 
of  the  debtors  commenced,  and  appear  to  be  a  part  of  the 
general  plan  of  Edward  Stone  to  place  his  property  beyond 
the  reach  of  his  creditors  upon  execution.  The  inquiry  was 
clearly  within  the  rule  referred  to. 

2d.  The  defendants  also  offered  proof  that  several  of  the 
notes  given  by  the  purchasers  of  the  debtors'  stock  as  part 
of  the  consideration  for  the  transaction  alleged  to  be  fraud- 
ulent, had  been  paid  since  the  commencement  of  the  action. 
The  evidence  was  excluded,  and  the  defendants  excepted  to 
the  ruling. 

The  payment  of  the  consideration  after  the  commence* 
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ment  of  suit  could  not  change  the  character  of  the  transac- 
tion. The  defendants  can  not  make  evidence  to  purge  the 
fraud  at  so  late  a  period.  There  appears  to  be  no  error  in 
these  rulings ;  and  there  were  no  other  objections  raised  at 
the  argument. 

The  judgment  should  be  affirmed,  with  costs. 

f New  Tosk  Gbitbsal  Tbbic,  September  19, 1865.    Ligrehaa^  Lemari  and 
SutAetiamd,  Jostices.]  / 


Bridge  and  others  vs.  Mason  and  Metlert. 
•  t 

In  an  action  against  bankers,  to  recover  damages  for  omitting  to  present  a  note 
for  payment,  at  maturity,  and  to  charge  the  indorser,  the  judge  left  it  to  the 
jury  to  find  so  much  damages  as  they  would  consider  such  a  claim  to  be 
worth  against  "  tueh  a  nutn  as  the  indorser  was  shown  to  be."  Eeld  errone- 
ous *,  and  that  the  charge  should  have  had  reference  to  the  pecuniary  means  of 
the  indorser. 

ffeldj  abOj  that  the  amount  of  the  note  was  prima  facie  the  mle  of  damages. 
But  that  the  defendants  could  show,  in  mitigation  of  damages,  that  the 
indorser  was  insolvent,  or  not  worth  property  sufficient  to  enable  the  amoimt 
to  be  realized  by  process  on  a  judgment.  And  if  the  indorser  was  shown  to 
be  wholly  insolvent,  and  destitute  of  means,  the  defendants  were  entitled  to 
a  verdict 

In  such  an  action  the  plidntiflb  are  entitled  to  recover  such  damages  only  as 
they  have  sustained,  having  reference  to  the  amount  of  property  which  it 
shall  appear  from  the  evidence  that  the  indorser  was  possessed  of  as  owner. 

THIS  was  an  action  to  recover  damages  of  the  defendants, 
who  were  bankers,  at  Scran  ton,  in  Pennsylvania,  for 
omitting  to  present  a  note  for  payment  at  maturity,  and 
charge  the  indorser,  and  for  sending  to  the  maker  an  incor- 
rect notice  of  the  day  the  note  fell  due,  in  consequence  of 
which,  as  was  claimed,  the  maker  omitted  to  pay  the  note, 
and  subsequently  failed  in  business,  whereby  the  plaintiff 
lost  the  note.  The  note  was  made  by  H.  Fulda,  and  dated 
August  30>  1859,  for  $337.20,  payable^  four  mouths  after 
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date  to  the  order  of  Samuel  Fulda,  and  indorsed  by  him  and 
by  the  plaintiflfs  to  the  order  of  the  defendants,  for  collection. 
The  note  was  sent  by  the  plaintiffs  who  were  the  holders,  to 
the  defendants,  for  collection,  and  matured  January  2,  1860. 
The  defendants,  by  mistake,  and  just  before  the  note  matured, 
sent  an  erroneous  notice  to  the  maker,  of  the  day  the  noto 
matured,  (stating  it  to  be  payable  January  17-20,)  and  the 
plaintiffs  claimed  that  by  reason 'of  this  the  maker  did  not 
pay  at  maturity,  and  that  she  would  have  paid  had  the  notice 
been  correct ;  and  the  whole  question  in  dispute  turned  upon 
the  credibility  of  the  plaintiffs'  witness,  Samuel  Fulda,  who 
was  examined  as  a  witness  before  a  commissioner,  in  Penn- 
sylvania, pursuant  to  a  stipulation  made  between  the  attor- 
neys in  the  cause,  and  the  legal* questions  in  the  case  turned 
upon  the  correctness  of  the  judge's  charge.  The  judge 
charged,  among  other  things,  "That  the  defendants  failed  to 
charge  the  indorser  or  protest  the  note  ;  and  if  the  plaintiffs 
have  suffered  any  damage  thereby,  they  are  entitled  to  re- 
cover of  the  defendants.  That  the  defendants  have  the  right 
to  show  the  insolvency  of  Samuel  Fulda  in  mitigation  of 
damages.  That  the  jury  are  to  find  the  damages  the  plain- 
tiffs have  sustained.  They  are  to  judge  af  Fulda's  respon- 
sibility from  all  the  evidence  in  the  case,  and  find  so  much 
as  damages  for  the  plaintiffs  as  they  would  consider  a  claim 
of  the  amount  of  the  note  in  suit  to  be  worth  against  such  a 
man  as  Fulda  was  shown  by  the  evidence  to  be." 

The  jury  found  a  verdict  in  favor  of  the  plaintiffs,  for 
$25,  and  the  plaintiffs  appealed  from  the  judgment  entered 
thereon. 

E.  J.  Spinh^  for  the  appellants. 

J.  C.  Dimmich  for  the  respondents. 

By  the  Courts  Leonard,  J.  There  is  some  reason  to 
believa  that  tho  jiiry^  under  the  charge  of  the  judge^  gave 
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their  verdict  with  reference  to  the  character  of  the  indorscr, 
Fulda,  rather  than  to  his  pecuniary  ability.  I  can  account 
in  no  other  way  for  the  singular  amount  of  their  verdict  fog: 
the  plaintiflfs,  $25.  The  only  witness  for  the  plaintiffs  in 
respect  to  the  amount  of  his  means  was  Fulda.  There  was 
Bome  internal  evidence  from  his  own  testimony,  that  he  was 
not  much  to  be  relied  on  as  a  witness.  He  appeared  to  bo 
ignorant  of  facts  which  it  seemed  incredible  that  he  should 
not  know ;  and  he  also  caused  himself  to  be  denied,  when 
application  was  made  at  his  residence  for  the  payment  of  a 
small  draft.  The  jury  might  have  wholly  discredited  Fulda 
as  a  witness ;  but  in  that  event  their  verdict  Avould  have  been 
for  the  defendants,  or  merely  in  a  nominal  sum  for  the  plain- 
tiffs. From  the  evidence  of  the  defendants,  Fulda  appeared 
to  be  insolvent.  If  the  jury,  however,  gave  full  credit  to 
the  evidence  of  Fulda,  they  should  have  found  for  the  plain- 
tiffs the  full  amount  of  the  note. 

The  charge  of  the  judge  left  it  to  the  jury  to  find  so  much 
damages  as  they  would  consider  such  a  claim  to  be  worth 
against  such  a  man  as  Fulda  was  shown  to  be.  Had  the 
judge  instructed  them  to  find  so  much  damages  as  a  claim 
of  the  amount  of  the  note  was  worth  against  a  man  of  Fulda's 
means,  I  think  there  would  have  been  substantially  a  con- 
formity with  the  true  rule  of  damages.  Fulda  may  be  a 
very  mean  man,  and  yet  the  claim  be  collectable  against  him. 
The  rule  laid  down  by  the  judge  admitted  of  the  construction, 
that  Fulda,  being  contemptible,  denying  himself  when  called 
on  for  the  payment  of  drafts,  the  jury  might  find  that  nothing 
could  be  collected  from  him. 

The  charge  should  have  had  reference  to  the  pecuniary 
means  of  Fulda,  not  to  ^^such  a  man  as  he  was  shown  to  be." 
The  charge  was  erroneous  in  this  respect.  The  amount  of  tho 
note  was  prima  facie  the  rule  of  damages.  The  defendants 
can  show  in  mitigation  of  damages  that  the  indorser  is  in- 
solvent, or  not  worth  property  suflScient  to  enable  the  amount 
to  bo  realized  by  process  on  a.  judgmenti    If  tho  indorscr  is 
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BhoTvn  to  be  wholly  insolvent,  and  destitute  of  means,  the 
defendants  are  entitled  to  a  verdict.  The  plaintiflfe  are 
entitled  to  recover  such  damages  only  as  they  have  sustained, 
having  reference  to  the  amount  of  property  which  it  shall 
appear  from  the  evidence  that  the  indorser  whose  liability  has 
been  lost  by  the  negligence  of  the  defendants  was  possessed 
of  as  owner.  (Allen  v.  Suydanu  20  Wend,  321,  330.) 
I  see  no  other  error  in  the  case.  The  judgment  should  be 
reversed,  with  costs  to  abide  the  event. 

[New  Yosk  Genebal  Term,  September,  19,  1865.    Ingrahem^  leonard  and 
Sutherland,  Justices.] 


Black  V5.  The  Camden  and  Amboy  Eailroad  and  Trans- 
POBTATION  Company. 

It  is  no  error  to  admit  testimony  irrelevant  at  the  time,  if  it  is  afterwards  made 
pertinent  by  other  testimony. 

Whether  or  not  a  leading  question  may  be  put  to  a  witness  is  a  matter  of  dis- 
cretion with  the  judge,  at  the  trial ;  and  the  allowance  of  a  leading  question 
has  ceased  to  be  considered  a  matter  to  be  reviewed  on  appeal. 

In  an  action  against  a  carrier,  to  recover  damages  for  iig'uries  sustained  by  a 
lot  of  cattle  received  for  transportion,  through  the  negligence  of  the  carrier 
or  its  employees,  the  rule  of  damages  is,  the  difference  in  value  between  the 
cattle  when  placed  in  the  carrier's  charge,  and  their  condition  when  delivered, 
so  far  as  caused  by  iiyuries  on  the  way. 

In  actions  ex  ddicto,  it  is  in  the  discretion  of  the  jury  whether  to  allow  interest 
by  way  of  damages,  or  not. 

And  when  the  jury  are  instructed,  in  an  action  for  negligence,  to  award  tho 
damages  the  plaintiff  has  sustained,  the  court  may  leave  it  to  them  to  say 
whether  on  such  damages  the  plaintiff  is  entitled  to  interest ;  but  it  is  erro- 
neous to  instruct  them  as  matter  of  law,  that  the  plaintiff  is  entitled  to  inter- 
est on  the  damages. 

THIS  action  was  to  recover  damages  on  a  lot  of  cattle,  84 
in  number,  delivered  to  the  defendants  to  be  carried  from 
Philadelphia  to  New  York,  which  it  is  alleged  were  injured 
by  the  negligence  of  the  employees  of  the  defendants.    The 
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jury  found  a  verdict  in  favor  of  the  plaintiff,  for  $906.22. 
A  new  trial  was  asked  for  by  the  defendants,  on  various  ex- 
ceptions taken  during  the  trial,  and  to  the  judge's  charge, 
and  on  an  appeal  from  an  order  of  the  judge  denying  a  motion 
for  a  new  trial  on  the  facts. 

Washington  Murray ,  for  the  appellants. 

Max  Goepp,  for  the  respondent. 

By  the  Courts  Ingbaham,  P.  J.  1.  The  first  exception 
taken  was  to  the  admission  of  evidence  of  the  weight  of  a 
lot  of  cattle  weighed  for  the  plaintiff,  which  numbered  99, 
at  Union  Drove  yards.  Although  at  the  time  the  deposition 
'ivas  read  there  was  no  evidence  to  show  that  it  was  the  same 
lot  of  cattle  delivered  by  the  plaintiff,  there  was  afterwards 
evidence  in  the  case  sufficient  to  wan*ant  submitting  the  evi- 
dence to  the  jury.  It  is  no  error  to  admit  testimony  irrel- 
evant at  the  time,  if  it  is  afterwards  made  pertinent  by  other 
testimony.  But  even  if  it  was  irrelevant  it  could  not  have 
affected  the  defendants'  interests.  The  question  was  not  one 
in  which  the  weight  of  the  cattle  was  material,  and  if  eiTor 
was  committed  it  was  one  which  could  do  no  harm  to  the 
defendants. 

2.  An  objection  was  made  to  the  fourth  interrogatory,  and 
the  answer  thereto,  as  admitting  a  copy  and  not  the  original. 
The  answer  is  a  very  simple  one,  viz :  that  the  original  was 
in  a  book  kept  at  the  scale  where  the  cattle  were  weighed, 
which  was  out  of  the  jurisdiction  of  the  courts  and  over 
which  the  court  had  no  power.  The  original  could  not  have 
been  annexed  to  the  commission,  and  the  court  could  not 
compel  its  production.  In  such  a  case  a  copy  proved  to  be 
Buch  is  admissible. 

3.  The  next  objection  is  to  a  question  put  to  a  witness, 
and  the  fourth  objection  is  to  the  admission  of  a  part  of  the 
aJiswer^  on  the  ground  that  the  question  is  leading.    Whether 
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or  not  a  leading  question  may  be  put  to  a  witness  is  a  matter 
of  discretion  with  the  judge  at  the  trial,  and  the  allowance 
of  a  leading  question  has  ceased  to  be  considered  a  matter  to 
be  reviewed  on  appeal. 

5.  The  next  objection  is  to  the  admission  of  remonstrances 
to  the  men  who  had  charge  of  the  cattle  that  they  were  im- 
properly stowed.  These  were  made  to  the  employees  of  the 
defendants.  They  were  admissible  to  show  that  the  atten- 
tion of  those  in  charge  was  called  to  the  difficulty.  What 
weight  was  to  be  attached  to  it  belonged  to  the  jury. 

The  seventh  objection  was  of  the  same  nature  as  tho 
third,  and  not  to  be  reviewed  on  appeal. 

From  the  seventh  to  the  twelfth  objections  inclusive,  the 
exception  is  to  showing  when  the  market  day  was,  because 
the  defendants  did  not  contract  to  deliver  for  any  market  day. 
Irrespective  of  that  objection,  the  evidence  was  admissible  to 
show  that  the  defendants .  were  compelled  by  the  injuries  to 
the  cattle  to  keep  them  on  hand.  It  might  have  been  said 
that  by  a  few  days  delay  they  could  recover  from  the  injury, 
and  they  could  not  have  been  sold  before.  This  proof  would 
have  been  admissible  on  the  question  of  damages.  The  ex- 
ceptions from  the  twelfth  to  the  seventeenth  inclusive  relate 
to  applications  to  emj^loyees  for  more  room  for  the  cattle, 
and  complaints  as  to  the  mode  of  carriage.  I  have  already 
noticed  this  objection.  There  was  no  error  in  the  admission 
of  these  questions.  Where  a  corporation  is  a  party,  it  can 
only  act  by  agents  and  employees  ;  and  persons  appointed  on 
behalf  of  the  company,  to  do  any  particular  part  of  tho 
work,  are  the  proper  persons  to  whom  such  communications 
should  be  made. 

The  questions  as  to  damages  were  not  objectionable.  Tho 
rule  was  the  difference  in  value  between  the  cattle  where 
placed  in  the  charge  of  the  defendants  and  their  coudition 
when  delivered,  so  far  as  caused  by  injuries  on  the  way. 
The  evidcnoe  was  admissible.    It  was  for  tho  judgo  in  his 
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charge  to  tell  the  jury  how  far  it  could  be  used  for  that  pur- 
pose. 

In  regard  to  the  raotion  to  dismiss  the  complaint,  and  the 
judge's  charge,  there  is  no  ground  for  objection  as  to  the  sub- 
mission to  the  jury  of  the  questions  involving  the  plaintiflF's 
i-ight  to  recover.  The  evidence  was  ample  for  that  purpose. 
•The  charge  was  not  objected  to,  excepting  on  one  point,  to  be 
noticed  hereafter.  The  facts  were  fairly  left  to  the  jury 
'wliere  the  decision  belonged. 

An  objection  was  made  to  the  instruction  of  the  judge  as 
to  the  allowance  of  interest.  The  charge  ^as,  "If  you  come 
to  the  conclusion  that  the  defendants  were  liable  for  some 
damage,  you  will  add  to  the  amount  of  damage  for  which 
you  think  them  liable,  and  add  for  the  purpose  of  indemnifj'- 
ing  the  plaintiff,  interest,  from  April,  1860,  to  the  present 
time.  That  will  be  the  amount  of  your  verdict,  if  you  find 
f jr  the  plaintiff  at  all." 

It  has  for  a  long  time  been  a  controverted  question  whether 
in  actions  of  tort  interest  could  be  given  as  a  matter  of  light, 
in  addition  to  the  damages.  In  Dana  v.  Fiedler,  (2  Kern. 
42,)  it  was  held  that  in  an  action  for  damages  on  a  breach  of 
a  contract,  the  plaintiff  was  entitled  to  interest  on  the 
damages  awarded  for  the  breach,  from  that  time  until  the 
trial.  So  in  actions  of  trespass  for  taking  the  plaintiff's  prop- 
erty. (1  John,  136.  1  Baldwin,  138.)  And  in  trover, 
(4  Cotoen,  58 ;  7  fVend,  354,)  the  plaintiff  has  been  considered 
as  entitled  to  interest  on  the  value  of  the  property  taken  or 
converted,  from  the  time  of  conversion,  but  this  rule  has  not, 
as  far  as  I  am  aware  of,  been  applied  to  other  classes  of  torts, 
where  there  was  no  property  taken  or  converted,  and  where 
the  question  was  one  of  damages  purely,  unliquidated  and  to 
b3  assessed  by  a  jury.  The  rule  in  such  cases  has  been  to 
leave  the  question  to  the  jury  not  only  as  to  the  amount  of 
damages,  but  as  to  the  question  of  interest.  This  rule  wag 
rewgnized  in  Walrath  v.  Redfield,  (18  N.  Y.  Acp.  462.) 
Seldon^  J.  says;  "The  jury  were  not)  instructed  to  allow 
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interest,  but  its  allowance  was  submitted  to  their  discretion. 
There  was  no  error  in  this.  In  general,  in  actions  ex  delicto^ 
it  is  in  the  discretion  of  the  jury  whether  to  allow  interest 
by  way  of  damages  or  not."  This  was  so  held  in  an  action 
against  a  carrier.  {Richmond  v.  Bronson^  5  Denio,  55. 
Lakeman,  v.  Grinnell,  5  Bosw.  625.) 

I  think  this  is  the  true  rule,  and  where  a  jury  are  instructed 
in  a  case  of  negligence  to  award  the  damages  the  plaintiff 
has  sustained,  the  court  may  leave  to  them  to  say  whether 
on  such  damages  the  plaintiff  is  entitled  to  interest ;  but  it  is 
errroneous  to  instruct  them  as  matter  of  law,  that  the  plain- 
tiff is  entitled  to  recover  interest  on  the  damages. 

For  this  reason  I  think  a  new  trial  should  be  awarded. 

New  trial  granted. 

[New  Tore  Gexebal  Tebx,  September,  19|  18165.    Jngraham^  Leonard  and 
SiUherUmd^  Justices.] 


AiKiN  and  others  vs.  Davis. 

The  defendant,  in  September,  1862,  Tn-ote  to  one  of  the  plaintifis,  at  New  Tork, 
saying  that  he  had  a  lot  of  hops  to  sell,  and  asking  what  he  could  get  for 
them.  The  plaintiflb  answered,  stating  the  market  price,  and  asking  informa- 
tion as  to  the  quantity,  &c  The  defendant  replied,  October  4, 1862 :  "If 
you  can  give  me  \2k  cents  per  lb.  at  my  place  [North  ChiU]  I  will  send  them 
to  you,  after  receiving  a  line  from  you.  I  have  about  12,000  lbs."  The  plain- 
tiffs answered  by  telegraph,  October  11:  "Will  take  your  hops  at  offbr. 
Ship  them  immediately.  We  write."  On  the  14th  of  October  the  defendant 
wrote,  saying  he  was  busy  baling  the  hops ;  that  he  would  ship  on  Monday  of 
the  next  week.  Perhaps  he  might  on  Saturday,  but  doubtful — Monday  sure; 
If  that  would  answer,  "  write  immediately."  Oa  the  17th  of  October  the 
plaintifib  wrote :  "  It  is  not  too  late.  Please  ship  on  Monday  or  just  as  sobn 
as  you  can  get  them  ready."  On  the  24th  of  October  the  defendant  wrote 
that  he  found  he  could  not  ship  the  hops  in  time  to  get  the  returns  before  he 
wanted  the  money,  and  that  he  could  sell  them  at  home,  &c  The  plaintifft 
proved  that  tbey  were  ready  and  willisg  to  pay  for  the  hops  in  (he  city  of 
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New  Tork,  and  that  the  defendant  admitted,  before  the  trial,  that  he  had  sold 
them. 

StUL,  1.  That  if  the  letter  of  October  4th  and  the  telegraphic  answer  of  the 
11th,  amoonted  to  a  contract,  the  effect  of  the  subsequent  letters  was  to 
alter  the  proposed  time  of  delivery  to  Monday,  and  to  modify,  to  that  extent, 
the  defendant's  offer,  but  they  in  no  way  affected  the  other  terms  proposed. 

2.  That  conceding  that  the  letters,  taken  together,  made  out  a  contract  for  the 
sale  of  the  hops,  the  contract  was,  that  the  defendant  would  sell  the  plaintifi^ 
about  12,000  pounds  of  bops  at  twelve  and  a  half  cents  per  pound,  payable 
at  North  Chili,  and  would  ship  them  on  the  succeeding  Monday,  or  as  soon 
as  they  could  be  got  ready. 

8.  That  in  order  to  entitle  the  plaintiffs  to  a  delivery  of  the  hops,  it  was  neces- 
sary for  them  to  make  a  tender  of  the  purchase  money. 

4.  That  the  delivery  and  payment  were  to  be  simultaneous.  That  nothing  in 
the  contract  called  for  a  shipment  to  New  York,  before  payment,  or  allowed 
a  payment  any  where  else  than  at  the  place  designated  in  the  defendant's 
letter. 

6.  That  until  payment  was  tendered,  the  plaintiffs  had  not  performed  \h<t  con- 
tract, on  their  part,  and  were  not  in  a  condition  to  require  performance  from 
the  defendant. 

6.  That  an  offer,  by  letter,  on  the  24lh  of  October,  that  if  the  defendant  would 
ship  the  hops  and  send  the  plaintiffs  the  railroad  receipt,  they  would  send 
him  a  certified  check,  was  not  a  valid  tender ;  being  an  offer  to  make  pay- 
ment in  a  mode  different  from  the  terms  of  the  original  offer,  and  made  after 
the  time  of  delivery  fixed  by  the  letters. 

7.  That  there  was  nothing,  in  the  admission  of  the  defendant  that  he  had  sold 
the  hops,  to  relieve  the  plaintiffs  from  the  obligation  to  tender  payment}  it 
not  appearing  %Dh€n  the  hops  were  sold. 

APPEAL  from  a  judgment  entered  on  the  report  of  a 
referee.  The  plaintiffs  sued  the  defendant  to  recover 
from  him  damages  for  the  non-delivery  of  a  quantity  of  hops, 
pn  an  alleged  contract  for  the  sale  erf  them.  The  defendant, 
in  September,  1862,  wrote  to  one  of  the  plaintiffs,  that  he 
had  a  lot  of  hops  to  sell,  and  asking  what  he  could  get  for 
them.  The  plaintiffs  answered,  stating  the  market  price, 
and  asking  information  as  to  the  quantity,  &c.  This  was 
answered  by  the  defendant,  who  wrote  as  follows :  "  If  you 
can  give  me  12^  cents  per  lb.  at  my  place,  I  will  send  them 
to  you  after  receiving  a  line  from  you.  I  havei  about  12,000 
lbs."  The  date  of  this  letter  was  4th  of  October,  1862.  ThB 
plaintiffs  answer  by  telegraph:  "Will  take  your  hops  at 
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offer.  Ship  them  immediately.  We  write."  This  was  on 
11th  of  October,  1862.  On  14th  October,  1862,  the  defendant 
wrote  saying,  he  was  busy  baling  his  hops.  That  he  could 
ship  on  Monday  of  the  next  week,  pertaps  he  might  on 
Saturday,  but  doubtful — Monday  sure.  If  that  would  an- 
swer, "  write  immediately."  On  17th  of  October,  the  plaintiffs 
wrote,  "  It  is  not  too  late.  Please  ship  on  Monday  or  just  as 
soon  as  you  can  get  them  ready."  On  24th  of  October,  the 
defendant  wrote,  ^'  I  found  that  I  could  not  ship  my  hops  to 
you  in  time  that  I  might  get  the  returns  when  it  was  neces- 
sary that  I  should  have  the  money  ;  and  I  can  sell  them  at 
home  and  have  the  money  in  time  to  meet  my  demands." 
The  plaintiffs  rely  on  this  corcspondence  to  make  out  tho 
contract. 

The  defendant  had  sent  the  plaintiffs  a  sample  bale  for 
inspection.  The  plaintiffs  proved  that  they  were  ready  and 
willing  to  pay  for  the  hops,  in  the  city  of  New  York.  Tho 
only  proof  that  the  defendant  had  sold  the  hops  was  that  ho 
told  one.  of  the  j)laintiffs  so,  "about  two  weeks  before  tho 
trial. 

The  case  was  referred  to  a  referee,  who  found  a  good  and 
valid  contract  for  the  sale  of  the  hops  was  made  between  the 
parties,  and  that  the  refusal  to  send  the  hops  to  the  plaintiffs 
was  a  breach  of  the  contract  entitling  them  to  damages,  and 
rendered  judgment  for  the  plaintiffs.  The  defendant  duly 
excepted,  and  appealed  from  the  judgment. 

A,  J,  Wilkin,  for  the  appellant.  I.  There  was  no  contract 
between  the  parties.  The  several  propositions  put  forth  by 
either  party  were  never  assented  to  by  the  other.  A  careful 
analysis  of  the  correspondence  will  show  this.  The  defend- 
ant's letter  of  October  4  contains  the  first  proposition  :  "If 
you  can  give  me  12^  cents  per  pound  at  my  place,  I  will  send 
them  to  you  soon  after  receiving  a  line  from  you."  On  the 
14th,  ten  days  after  the  proposition  ^as  made,  the  defendant 
received  a  telegram,  purporting  to  be  from  the  plaintiff. 
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They  say:  "Will  take  your  hops  at  offer;  ship  them  im- 
mcdiatelt/.  We  write."  It  is  apparent  that  thus  far  the 
minds  of  the  parties  had  not  met.  The  defendant  was  in 
process  of  gathering,  drying  and  baling  his  hop$ ;  hence  ho 
said  "I  will  send  them  soon  after  receiving  a  line,  &c." 
The  plaintiff/  counter  proposition  is,  "ship  immediately." 
The  learned  referee  finds  that  this  was  an  unconditional 
acceptance  and  a  contra/it  complete,  ,and  upon  which  ho 
bases  his  order  for  judgment  in  favor  of  the  plaintiffs.  In 
this  the  referee  erred,  and  the  judgment  should  be  reversed 
for  this  reason.  (1  Parsons  on  Cont  400,  1,  2.  Jordan 
V.  Norton,  4  M.  (ft  JV,  155.  Hutchison  v.  Bowker,  5  id, 
535.  Vassar  v.  Camp,  1  /fern.  441.  2  Sand/,  133.  26 
Wtnd.  341.  26  E.  L,  and  Eq.  522.  4  Wharton.  369. 
3  Wend.  459.)     ' 

II.  If  we  are  wrong  in  supposing  there  was  no  contract, 
tlien  we  insist  that  the  plaintiffs  did  not  perform  or  offer  to 
perfjrra  the  contract  on  their  part.  Nor  is  there  any  evi- 
dence of  non-performance  on  the  part  of  the  defendant. 
The  contract,  if  any  existed,  was  as  found  by  the  referee  in 
his  second  finding,  "to  sell  his  lot  of  hops  at  the  price  12.^ 
cents  per  pound,  at  his  place  in.  Chili."  This  proposition 
the  referee  finds  was  unconditionally  accepted  on  the  11th  of 
October.  It  is  apparent  from  the  language  used  by  the  de- 
fendant, that  the  prominent  thought  in  his  mind  was,  that 
the  transaction  should  be  consummated  at  "his  place."  At 
this  time  buyers  were  in  the  country  paying  eleven  to  thir- 
teen cents  per  pound.  The  defendant  had  come  to  New  York 
with  his  hops  twice  before  this,  and  ho  may  have  had  good 
reasrms  why  he  wished  to  do  the  business  at  "his  place;" 
henco  he  was  particular  -in  fixing  "his  place"  as  the  place 
where  payment  and  delivery  were  to  ba  made,  and  so  the 
rcfjree  finds.  This  is  the  necessary  construction  of  the  find- 
ing of  the  referee  ;  because  he  does  not  find  that  hy  the  terms 
of  'the  contract  the  payment  and  dfelivery  were  to  be  mado 
cUewherc.     This  view  is  still  farther  strengthened  by  the 
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fact  tliat  the  referee  finds  that  on  the  14th  October,  (the  con- 
tract being  completed  on  the  11th,)  the  defendant,  by  an 
independent  arrangement,  promised  to  ship  the  hops  to  the 
plaintiffs,  and  bases  the  breach,  not  on  the  contract  of  sale, 
but  on  his  subsequent  promise  to  ship.  But  the  question  is 
put  at  rest  by  the  finding  of  the  referee  at  fol.  86,  where  it 
is  conceded  by  the  referee  that  the  mode  and  kind  of  pay- 
ment suggested  by  the  plaintiffs  in  their  letter  of  28  th  of 
October,  was  not  the  one  provided  for  in  the  original  contract. 
So  that  it  is  beyond  dispute  that  payment  and  delivery  were 
to  take  place  at  Chili. 

III.  There  is  not  a  particle  of  evidence  in  the  case  show- 
ing that  the  plaintiffs  ever  tendered,  or  were  ready  to  tender, 
payment  on  delivery  of  the  hops  at  the  defendant's  place. 
This  is  conceded  by  the  plaintiffs,  and  the  learned  referee,  to 
meet  this  branch  of  the  case,  is  compelled  to  make  a  new 
contract  for  the  parties.  So  he  finds,  that  if  the  mode  of 
payment,  as  suggested  in  the  plaintiffs'  letter  of  October  28, 
was  not  satisfactory  (according  to  the  first  agreement)  to  the 
defendafat,  it  was  his  duty  to  have  answered  the  proposition 
and  directed  as  to  the  mode  and  place  of  payment,  and  that 
his  silence  must  be  taken  as  evidence  that  the  mode  proposed 
was  satisfactory  to  him ;  in  other  words,  because  the  defend- 
ant did  not  accept  a  new  proposition,  did  not  agree  to  a  new 
contract,  therefore  he  did  agree  to  it.  The  letter  of  October 
28  imposed  new  conditions,  and  called  upon  us  to  do  what  we 
were  not  bound  to,  and  made  the  doing  of  these  a  condition, 
not  of  payment  even,  but  of  sending  by  mail  a  promise  to 
pay  of  a  third  party.  But  in  addition  to  all  this,  there  is 
not  the  slightest  evidence  in  the  case  that  the  lettef  of  the 
28  th  of  October,  containing  this  new  proposition,  was  cfver 
received  by  us,  or  that  it  was  ever  mailed  even.  We  take  it, 
the  law  don't  call  upon  us  to  assent  to  a  proposition  till  we 
have  heard  of  it. 

IV.  There  is  no  evidence  that  we  were  not  ready  to  deliver 
on  payment.     Payment  and  delivery  were  to  be  simultaneous ; 
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no  credit  was  to  be  given.  The  defendant  was  not  to  take 
the  charge,  expense  or  risk  of  delivery  in  New  York ;  on  th3 
contrary,  he  was  to  sell  the  hops  at  Chili,  not  at  the  plain- 
tiffs' wai-ehouse  in  New  York.  The  learned  referee  is  com- 
pelled to  take  this  view  of  the  caSe,  for  he  finds  that  the 
plaintiffs,  on  the  11th  of  October,  unconditionally  accepted 
the  offer  of^  the  defendant  made  on  the  4th;  that  tho 
contract  was  in  all  its  parts  completed  on  that  day ;  and  that 
afterwards^  and  on  the  14^/i  of  Octobery  the  defendant  prom- 
ised to  ship  the  hops  to  the  plaintiffs.  Here  it  will  bo 
seen  that  the  referee  finds  that  it  was  no  part  of  the  original 
contract  of  sale  that  the  hops  were  to  be  delivered  elsewhere 
than  at  Chiili,  but  that,  by  a  subsequent  naked  promise,  they 
were  to  be  shipped  to  New  York.  He  finds  two  contracts  — 
one  of  sale,  where  the  terms  of  price,  place  of  payment  and 
deliveiy,  are  all  agreed  upgn ;  and  another,  to  *do  something 
about  the  goods  as  bailee  of  the  plaintiffs.  Now  the  referee 
nowhere  finds  that  we  have  refused  to  deliver  the  hops  pur- 
suant to  the  contract  of  sale,  and  upon  tohieh  this  qction  is 
hroughl ;  but  finds  that  a  good  and  valid  contract  for  tho 
sale  of  said  hops  of  the  defendant  to  the  plaintiffs,  was  mado 
(he  does  not  tell  us  what  the  terms  of  this  contract  were 
here,  where  payment  and  delivery  were  to  b3  made,)  and  that 
a  refusal  to  send  the  ho])3  forward  to  the  plaintiffs,  was  a 
breach  of  the  contract.  Which  contract  is  thus  broken  tho 
referee  fails  to  inform  us,  but  we  have  a  right  to  assume  it 
was  that  contract  in  which  he  agreed  to  send  them  f jrward, 
and  not  the  one  in  which  we  did  not  so  agree.  We  insist, 
therefore,  that  there  is  no  evidence  that  wo  refused  to  de- 
liver according  to  the  terms  of  the  contract,  nor  has  tho 
refjroc  found  as  a  matter  of  fact  that  toe  so  refused^  and 
until  this /ad  is  found  the  judgment  can  not  stand. 

V.  The  referee  erred  in  admitting  in  evidence  the  letters 
under  date  October  27  and  28.  There  was  no  evidence  that 
thi^y  were  lorittcn  by  the  plaintiffs,  nor  moiled,  nor  received 
by  the  di^fendant.     They  contained  new  proposals,  which,  if 
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received,  we  were  not  bound  to  accept.  They  are  simply  the 
statements  of  the  plaintiffs,  and  they  bear  a  very  important 
part  in  the  referee's  findings. 

VI.  The  referee  finds  (incidentally  by  way  of  parenthesis) 
that  before  the  commencment  of  this  suit,  the  defendant  sold 
the  hops  to  other  parties.  Now,  strange  to  say,  there  is  not 
a  particle  of  evidence  in  the  case  of  this  fact.  Aikin,  one  of 
the  plaintiflfs,  was  at  Mr.  Davis'  place  two  weeks  before  the 
day  he  was  sworn  as  a  witness,  at  which  time  Pavis  told  him 
he  had  sold  the  hops.  The  suit  was  commenced  January  7, 
1863,  six  or  seven  months  before  the  conversation.  It  does 
not  appear  when  he  sold  the  hops.  But  the  referee  did  not 
put  the  breach  on  this  ground,  but  put  it  on  the  refusal  to 
send  forward. 

E.  Brown,  for  the  respondents.  I.  The  contract  was  fully 
made  and  completed  when  the  plaintiffs  unconditionally 
accepted  defendants'^  offer  to  sell  his  hops,  by  telegraph, 
October  11,  1862 ;  the  defendant  so  understood  it ;  he  |)rom- 
ised  to  ship  the  hops  on  the  Saturday  following,  and  certainly 
on  the  next  Monday ;  inquires  if  that  will  be  in  time,  and 
plaintiffs  immediately  reply  that  it  will.  (Story  on  Cont. 
§§  379-^86,  also  384.  Mactier  v.  Smith,  6  W'end.  103,  (note, 
117.)  Vassar  v.  Camp,  14  Barb,  341.  S.  C.  1  Kern.  441. 
Briahan  v.  Boyd,  4  Paige,  YI.     Clark  v.  Dales,  20  Barb,  42.) 

II.  No  definite  time  was  fixed  for  the  performance,  of  the 
contract ;  the  defendant  could  not,  therefore,  dispose  of  his 
hops,  without  first  giving  the  plaintiffs  a  notice  to  that  effect. 
The  hops  were  to  be  weighed  and  baled ;  this  was  a  necessary 
preliminary  to  the  plaintiffs'  paying  for  the  hops  at  all. 
They  were  entitled  to  notice  that  the  hops  were  weighed  and 
baled,  before  they  could  by  any  possibility  be  said  to  be  in 
default,  so  as  to  give  the  defendant  any  right  to  repudiate 
the  contract  and  sell  the  hops  to  other  parties.  See  letters 
October  14th,  11th  and  17th.  (Cook  v.  Ferral,  13  Wend. 
287.     Clark  v.  Crandail,  3  Barb.  614.    27  id,  73.) 
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III.  It  is  not  the  contract,  nor  was  it  the  understanding 
of  the  defendant,  that  payment  for  the  hops  was  to  be  made 
to  him,  at  North  Chili,  before  shipment ;  all  the  facts  in  the 
case  repudiate  such  a  supposition,  (a.)  The  hops  were  to  be 
baled  and  weighed ;  the  offer  of  the  defendant  to  sell  at  125- 
cents,  at  North  Chili,  meant  simply  that  the  hops  were  to 
net  defendant  12^  cents  at  that  place ;  in  other  words,  that 
he  was  not  to  be  held  liable  for  transportation,  (h.)  That 
this  was  defendant's  understanding  of  the  contract  is  shown 
by  defendant's  three  letters,  of  October  4th,  14th  and  24th  ;  in 
which  he  says :  "If  you  can  give  me  12^  cents  per  lb.  at  my 
place,  /  will  send  them  to  you,"  &c.  {Letter  of  October ^ 
4.)  Again  he  says  :  **I  am  very  busy  baling  my  hops ;  it 
will  be  impossible  for  me  to  finish  before  Saturday.  /  can 
ship  the  hops  to  you  on  Monday,  perhaps  on  Saturday,  but 
doubtful ;  Monday  sure."  {Letter  of  October  14.)  In  his 
letter  of  October  24,  in  which  he  declined  to  deliver  the  hops, 
he  does  not  base  his  refusal  to  do  so  on  the  ground  that  he 
had  not  been  paid  or  offered  to  be  paid  by  the  contract  for  hia 
hops  at  North  Chili,  but  on  the  sole  ground  that  he  could 
not  get  the  money  soon  enough  for  his  purposes ;  his  own 
words  are :  ^*  I  found  that  I  could  not  ship  my  hops  to  you 
in  time  that  I  miight  get  the  returns,  when  it  was  necessary 
that  I  should  have  the  money ;  and  I  can  sell  them  at  home, 
and  have  the  money  in  time  to  meet  my  demands.  Under 
the  circumstances,  I  shall  sell  them  at  home."  {Driggs  v. 
Dwight,  17  Wend.  71.  North  v.  Pepper,  21  id.  636. 
Grary  v.  Smith,  2  N.  7.  Rep.  60.) 

IV.  Payment,  or  tender  of  payment,  was  not  necessary ; 
especially  after  the  defendant  had  sold  the  hops  to  other 
parties  and  put  it  out  of  his  power  to  carry  out  the  contract 
and  refused  to  deliver  the  hops.  Under  the  circumstances, 
it  was  enough  for  the  plaintiffs  to  show  that  they  were  always 
ready  and  willing  to  carry  out  the  contract,  (a.)  The  referee 
has  found  that  the  plaintiffs  were  always  ready  and  willing  to 
receive  apd  pay  for  the  hops  on  delivery,     (6.)  The  plet^dipgq 
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admit  such  fact ;  the  complaiftt  alleges  that  the  plaintiffj 
were  always  ready  and  xoilllng  to  receive  and  pay  for  the 
hops  at  all  times  after  the  making  of  the  contract  ;  this  is 
not  denied  by  the  answer.  The  denial  in  the  answer  is,  "  that 
the  plaintiffs  have  performed  the  said  agreement,  or  any 
part  thereof/'  The  answer  also  denies  (an  allegation  not 
averred  in  the  complaint)  "  that  plaintiffs  have  offered  to 
perform  their  said  alleged  agreement,  or  any  agreement."  It 
was  not  necessary  to  allege  an  offer  to  perform,  or  prove  it. 
(21  Wend.  636.  2  K  7.  Rep.  60.)  (c.)  The  allegation, 
therefore,  "that  plaintiffs  were  always  ready  and  willing  to 
pay  for  the  hops  on  delivery"  is  a  tact  found  by  the  referee 
and  admitted  by  the  pleading ;  it  could  not  be  disproved. 
The  plaintiffs'  request  is  not  denied.  {Code,  §  186.  Occhs 
V.  Cook  (i:  JScn,  3  Ihtcr,  161.)  (d.)  A  judgment  rendered 
against  an  admission  in  pleadings  will  be  reversed.  {Brid:/e 
V.  PaTjson,  5  Sano/f  S.  C.  It,  217.  Cotcen's  Treatise,  §  1432.) 
The  parts  of  complaint  not  specifically  denied  are  admitted. 
{Levy  V.  Bond,  1  E,  I).  Smith,  173.  Crary  v.  Synith, 
2N.  Y.  Hep.  60.)  (e.)  After  the  defendant  had  sold  the 
hops  it  was  not  necessary  to  go  through  tlie  idle  ceremony  of 
a  tender.  {Coonley  v.  Anderson,  1  Hill,  523.  Ransom  v. 
Johnson,  1  East,  203.  Vail  v.  Rice,  1  Seld.  155.  Dunham 
V.  Pcttee,  4  id.  508.)  (/.)  Where  tender  is  necessary,  evi- 
dence of  transfer  is  sufficient  to  support  a  plea  of  tender. 
{Holmes  V.  Holmes,  5  Seld.  525.)  (<;.)  The  complaint 
alleges  that  the  defendant  had  sold  his  hops  and  put  it  out 
of  his  power  to  perform  his  said  agreement;  this  is  not 
denied  by  answer;  it  is  therefore  admitted  by  pleadings. 

V.  In  any  view  of  the  case,  the  plaintiffs  fully  carried  out 
their  contract;  they  could  not  pay. for  the  hops,  or  even 
make  tender  of  payment,  until  they  were  weighed  and  baled, 
and  the  quantity  ascertained.  The  defendant  was  then  bound 
to  give  them  notice  of  such  facts,  and  of  his  readiness  to 
deliver,  before  ho  could  put  them  in  default,  so  as  to  entitle 
him  to  sell  the  hops  to  other  parties.     This  he  never  did  do, 
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and  based  his  refusal  to  deliver  on  the  solo  p^i'onnd  that  ho 
could  not  get  his  returns  in  time  to  use  the  money  for  pur- 
poses to  which  he  wished  to  apply  it ;  admitting  that  he  was 
to  be  paid  by  returns  after  delivery  to  the  plaintiffs  in  New 
York,  and  not  at  Norlh  Chill,  on  delivery  there.  Even  this 
objection  the  plaintiffs  immediately  proposed  to  obviate  by 
sending  him  a  certified  check  on  the  delivery  to  them  of  the 
raih'oad  comj)any's  receipt  and  the  defendant's  bill. 

VI.  The  letters  were  sufficiently  proved ;  were  pertinent 
and  admissible.  Whether  the  proof  of  authenticity  was 
sufficient,  was  a  question  for  the  referee ;  and  if  there  was 
any  evidence  of  that  fixct,  his  finding  is  conclusive.  The 
exceptions  to  the  ruling  of  the  referee  admitting  the  letters, 
are  therefore  groundless. 

VII.  The  propositions  made  on  the  motion  for  a  nonsuit 
all  rest  on  the  leading  fact  of  contract  or  no  contract.  If 
there  was  a  good  contract,  the  i)laiutiffs  did  all  they  were 
required  to  do  by  its  terms,  and  a  sale  of  the  hops  by  the  de- 
fendant to  other  parties  was  a  clear  breach  of  the  contract  on 
his  part. 

VIII.  The  allegation  in  the  complaint  that  the  plaintiffs 
have  always  been  ready  and  willing  to  pay  for  the  hops  and 
in  all  things  performed  their  part  of  said  agreement,  were  not 
necessary  to  be  averred  or  proved,  inasmuch  as  the  defendant 
had  sold  the  hops  and  put  it  out  of  his  power  to  perform  the 
conti-act.     {See  Clarke  v.  Crandcdl,  27  Barb.  73.) 

By  the  Courts  Ingraham,  P.  J.  The  first  question  which 
arises  on  this  appeal  is  what  contract,  if  any,  was  entered 
into  bstween  the  parties.  The  letter  of  the  4th  October, 
with  the  telegraphic  answer  of  the  11th,  arc  the  only  portions 
of  the  correspondence  from  which  such  contract  can  be  in- 
ferred. It  may  be  doubtful  whether  they  did  show  such 
coniract.  The  defendant's  letter  proposed  sending  them  soon 
after  hearing  from  the  plaintiffs,  while  the  telegraphic  answer 
required  them  to  ba  shipped  immediately.    The  defendant 
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could  not  comply  wth  this  direction,  and  wrote  that  he  could 
not  deliver  before  the  next  Monday,  and  inquired  if  that 
would  answer.  This  was  answered  by  saying  a  delivery  on 
Monday,  or  as  soon  as  they  could  be  got  ready,  would  suit. 
The  effect  of  the  subsequent  letters  was  to  alter  the  proposed 
time  of  delivery  to  Monday,  and  to  that  extent  modified  the 
defendant's  offer,  but  they  in  no  way  affected  the  other  terms 
proposed.  There  is  however  no  answer  from  the  defendant 
undertaking  to  send  the  hops  on  that  day ;  and  it  is  by  no 
meahs  clear  that  there  was  any  acceptance  of  the  plaintiffs' 
offer  to  purchase  and  an  agreement  to  deliver  as  proposed.' 
The  only  answer  to  the  plaintiffs'  letter  of  17th  October 
being  a  refusal  to  send  them,  and  the  statement  that  the  de- 
fendant could  sell  them  at  home. 

•  But  conceding  that  these  letters  taken  together  made  cut 
a  contract  for  a  sale  of  the  hops,  the  next  question  is,  what 
was  the  contract  between  the  parties?  It  was  that  tho 
defendant  would  sell  the  plaintiffs  about  12,000  pounds  of 
hops  at  12^  cents  per  pound,  payable  at  the  defendant's  place 
(North  Chili ;)  and  would  ship  them  on  the  succeeding 
Monday,  or  as  soon  as  they  could  be  got  ready.  In  order  to 
entitle  the  plaintiffs  to  a  delivery  of  the  hops,  it  was  neces- 
sary for  them  to  make  a  tender  of  the  purchase  money.  Tho 
delivery  and  payment  were  to  be  simultaneousi  Nothing  in. 
the  contract  called  for  a  shipment  to  New  York  before  pay- 
ment, or  allowed  a  payment  any  where  else  than  at  the  place 
designated  in  the  defendant's  letter.  In  fact  the  price  was 
based  upon  the  place  of  payment,  being  at  the  defendant's 
place.  There  is  no  proof  of  any  tender  of  payment  any 
where,  and  until  that  was  done  the  plaintiffs  had  not  per- 
formed the  contract  on  their  part,  and  were  not  in  a  condition 
to  require  performance  from  the  defendant.  The  testimony 
of  Feiry  is  clear  that  they  never  made  any  tender  of  pay- 
ment, and  no  offer  except  in  the  letter  of  28th  October. 
This  letter '  contained  an  offer  if  the  defendant  would  ship 
tho  hops  and  send  the  railroad  receipt^  they  would  send  him 
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a  certified  check.  This  was  no  tender,  and  it  was  an  offer 
entirely  to  make  payment  in  a  mode  different  from  the  terms 
of  the  original  offer.  It  was  an  offer  also  made  after  the 
time  of  delivery  as  fixed  by  the  letters,  and  the  vendor  had  a 
right  after  that  time  had  elapsed  without  a  tender,  to  refuse 
performance.  It  was  his  place  to  be  ready  at  North  Chili  to 
deliver  the  hops  on  Monday  on  receiving  payment.  If  no 
payment  was  offered,  there  was  no  obligation  to  deliver.  I^ 
think  therefore  the  referee  erred  in  his  finding  that  the  re- 
fusal of  the  defendant  to  deliver  was  a  breach  of  the  con- 
tract. 

I  think,  also,  he  was  in  error  in  finding  that  if  the  mode 
of  payment  proposed  by  the  plaintiffs  was  not  satisfactory  to 
the  defendant,  it  was  his  duty  to  have  directed  as  to  the  m9de 
and  place  of  payment,  and  thatliis  silence  must  be  taken  as 
evidence  that  the  mode  proposed  was  satisfactory. 

On  the  contrary,  the  mode  and  place  of  payment  was  fixed 
in  the  original  offer,  viz :  to  'be  made  to  the  defendant  at 
North  Ohili,  and  such  payment  was  to  be  in  money.  Neither 
party  could  change  it  without  the  jvssent  of  the  other,  and  no. 
direction  was  necessary  to  make  a  compliance  with  the  con- 
tract requisite  before  the  plaintiffs  could  enforce  a  delivery. 

It  was  said  on  the  argument  that  no  tender  was  necessary, 
because  the  defendant  had  put  it  out  of  his  power  to  deliver, 
by  selling  the  hops  to  another  party.  There  is  no  proof  to 
warrant  such  a  conblusion.  The  time  fixed  for  the  delivery 
btad  passed,  and  no  payment  had  been  tendered.  A  delay  of  a 
week  after,  took  place  before  the  defendant  wrote  the  letter 
of  the  24th  October,  saying  he  should  sell  them  at  home. 
The  only  proof  that  he  did  sell  them  was  his  admission,  two 
weeks  before  the  trial,  that  he  had  sold  the  hops.  When 
they  were  sold  is  not  stated,  and  there  is  nothing  in  that  evi- 
dence to  relieve  the  plaintiffs  from  the  obligation  to  make  the 
offer  of  payment  before  they  could  demand  the  property  or 
claim  damages  for  the  non-delivery. 
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The  report  and  judgment  must  be  set  aside  and  a  new  trial 
ordered ;  costs  to  abide  tbe  event.  Case  referred  back  to  the 
reforee. 

[New  York  General  Teem,  September  19, 18G5.  Jnffralicm,  Leonard  and 
Sutl^ei'lttndi  Justices.] 


The  People,  cx  rel.  Stover,  vs,  Stiner  and  others. 

One  who  has  acknowledged  the  right  of  another,  to  premises,  and  made  an 
agreement  with  him  for  the  occupation  thereof  by  himself  as  tenant,  for  a 
limited  period,  can  not  dispute  his  landlord's  title,  by  setting  up  an  outstand- 

«  ing  title  held  by  himself,  of  which  the  landlord  had  no  notice. 

If  a  lease  is  invalid,  as  against  subsequent  conveyances,  for  want  of  being  re- 
corded, a  sublease  of  the  samo  premifc;es  will  also  be  of  no  validity. 

IN  this  case  the  relator,  claiming  to  be  the  holder  of  a  lease 
of  .premisea^on  Eighth  avenue  in  the  city  of  New  York, 
was  sought  to  be  removed  from  the  occupation  of  them  on 
the  ground  that  his  term  had  expired.  The  original  owner, 
Hertzel,  had  leased  the  premises  for  five  years  from  1st  May, 
1861,  which  lease  by  assignment  had  passed  to  one  Reynolds, 
who  subleased  tlie  premises  to  Stover  for  two  years  from  Ist 
May,  1864.  Afterwards,  Hertzel  gave  a  lease  to  Stiner  of 
the  same  premises,  in  Febuary,  1865.  He  finding  Stover  in 
possession,  claims  to  have  made  an  agi-eement  with  him  for 
the  hiring  of  the  premises  from  that  date  to  the  1st  May  next 
ensuing,  and  that  Stover  paid  the  rent  to  that  time.  Tho 
testimony  of  Stover  contradicted  this  alleged  hiring,  and  it 
became  a  question  of  fact  to  be  decided  by  the -court  below 
whether  such  hiring  ever  took  place.  Upon  this  question 
the  justice  decided  in  favor  of  the  respondent.  Judgment 
was  rendered  in  favor  of  the  respondent,  and  the  relator  now 
asks  to  have  the  proceedings  reversed. 
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By  the  Covrt^  Ingraham,  P.  J.  The  only  question  in  tho 
case  is  whether  Stover  can  take  the  b3nefit  of  the  lease  from 
Reynolds  to  him.  Such  lease  would  have  be^n  valid  and 
would  have  entitled  him  to  the  property,  if  he  has  not  by 
his  contract  with  Stover,  acknowledged  his  title  as  landlord 
and  made  an  agreement  with  him  up  to  May,  1865.  It  does 
not  appear  that  he  ever  made  any  claim  under  the  two  year 
lease,  or  gave  any  notice  of  its  existence  to  Stiner,  but  as 
Ibe  justice  has  found  the  existence  of  an  agreement  for  letting 
Latween  Stover  and  Stiner,  we  are  bound  to  consider  that 
such  a  contract  was  made,  and  that  Stover  became  the  tenant 
of  Stiner  up  to  the  1st  May,  1865.  Having  thus  acknowl- 
edged the  landlord's  right  to  the  premises  and  made  an 
agreement  Avith  him  as  tenant  for  a  limited  period,  he  can 
not  dispute  his  landlord's  title,  under  an  outstanding  title 
lield  by  him,  of  which  the  landlord  had  no  notice.  (9  N,  Y. 
Itep.  45.) 

It  may  also  be  doubted  whether  the  lease  to  Stover  was 
of  any  validity  as  against  Stiner.  That  lease  was  given  by 
one  holding  a  lease  for  five  years,  which  does  not  appear  to 
have  been  recorded,  and  which  would  not  be  valid  against 
any  subsequent  conveyance.  If  the  lease  to  Angevine  became 
invalid  as  against  Stover  for  want  of  being  recorded,  the 
sublease  to  Stover,  would  be  also  of  no  validity.  Stiner  was 
entitled  to  the  possession  of  the  premises  whenever  Stover's 
title  ended,  and  he  was  the  only  person  who  could  maintain 
these  proceedings.  The  case  of  Griffin  v.  Clark,  (33  Barb. 
43,)  is  not  in  conflict  with  this  ruling. 

I  entertain  doubt  from  the  evidence  as  to  the  fact  of  the 
new  hiring  by  Stover  from  Stiner.  The  facts  as  stated  might 
be  constnied  as  a  mere  attornment  by  Stover  to  Stiner  under 
his  lease,  but  as  the  justice  has  held  otherwise  and  the  evidence 
of  Stiner  will  warrant  this  finding,  we  can  not  interfere  on 
that  ground.     The  judgment  should  be  affirmed. 

[New  York  Geitbbal  TbbiCi  September  19i  1865,.  J^^rahamt  LMwrd  and 
ButMtrland,  JoatlooB.] 
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VosB  and  Joyce  vs.  Cockroft  and  Least. 

Where  the  master  of  a  vessel  is  sailing  her  under  an  agreement  between  him 
and  the  owner  by  which  he,  the  master,  is  to  sail  her  "  on  shares,"  paying  all 
bills  for  wages  of  oflScers  and  crew,  and  furnishing  provisions  therefor,  and 
as  "  wages  for  himself,"  receiving  one  half  of  the  gross  amount  of  freight, 
the  knowledge  of  the  existence  of  such  a  contract,  by  persons  furnishing 
supplies  for  the  use  of  the  vessel,  on  the  order  of  the  master,  will  not  impoit 
an  exclusive  credit  to  the  master,  or  prevent  the  enforcement  of  a  lien  upon 
the  vessel,  for  such  supplies. 

Such  an  agreement  between  the  owner  of  a  vessel  and  the  master,  being  only 
for  the  mode  of  compensating  the  master,  does,  not  release  the  vessel  from 
the  ordinary  liability  for  supplies. 

THIS  action  wap  brought  upon  a  bond  given  by  the  defend- 
ants, for  the  purpose  of  releasing  the  brig  Jachin  from 
an  attachment  issued  against  her  upon  the  application  of 
the  plaintiff  to  enforce  an  alleged  lien  for  supplies,  furnished 
said  vessel  by  the  plaintiffs.  The  supplies  consisted  of  a  bill 
of  provisions,  furnished  by  the  plaintiffs  for  the  brig  Jachin^ 
for  a  voyage  she  was  about  to  make  from  the  port  of  New 
York  to  Trinidad. 

The  cause  was  tried  on  the  5th  day  of  November,  1863, 
before  Mr.  Justice  Allen,  without  a  jury ;  who  found  as 
matter  of  fact,  that  in  the  month  of  March,  1859,  Lorenzo 
W.  Lovejoy  was  master  of  the  brig  Jachin^  owned  by  the 
defendant  Cockroft.  That  Lovejoy,  as  suqji  master,  on  March 
9,  1859,  contracted  a  debt  to  the  plaintiffs  on  account  of 
materials  and  supplies,  and  articles  furnished  for  or  towards 
the  fitting,  furnishing  and  equipping  the  brig  Jachin^  and 
for  provisions  and  stores  fit  and  proper  for  the  use  of  the 
brig  Jachin^  and  which  were  of  the  value  of  $231.56.  That 
the  plaintiffs  duly  filed  specifications,  as  required  by  the 
statute,  giving  liens  on  domestic  vessels,  and  duly  applied  for 
a  warrant  to  enforce  the  lien^  lind  the  vessel  was  duly  arrested 
under  said  warrant,  and  the  defendants  gave  the  bond  set  up 
in  the  pleadings  to  release  her  from  the  same.  He  further 
found  as  matter  of  fact,  that  at  the  time  said  provisions  and 
stores  were  formshed,  as  aforesaid^  Lovejoy  was  sailing  said 
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Teasel  under  a  written  agreement  with  her  owner,  the  defend- 
ant Jacob  H.  V.  Cockroft,  of  which  the  following  is  a  copy : 

''New  York,  May  64,  1858;  ' 
It  is  this  day  mutually  agreed  between  J.  H.  V.  Cockroft, 
owner  of  the  brig  Jachtn,  and  Lorenzo  W.  Lovejoy,  that  the 
latter  shall  take  charge  of  the  said  brig  Jacltin,  and  sail  her 
on  shares,  as  is  customary  in  such  cases,  that  is,  the  master 
shall  pay  all  bills  for  wages  of  officers  and  crew,  and  furnish 
provisions  therefor,  also  one  half  of  all  bills  for  extra  labor, 
stevedores,  towages,  wharfage,  dunnage,  commissions,  chro- 
nometer hire,  and  other  port  charges ;  he  shall  conduct  the 
business  of  the  vessel  in  a  proper  manner,  and  in  consider- 
ation of  these  services,  and  as  wages  for  himself,  shall  receive 
one  half  of  the  gross  amount  of  freight  earned  by  said  brig 
Jachin  during  the  period  that  he  remains  master  of  the  vessel 
aforesaid.  J.  H.  V.  Cockroft. 

L.  W.  Lovejoy." 

That  Lovejoy  remained  in  charge  of  said  brig  as  master, 
under  said  agreement^  until  the  prpvisions  and  supplies  fur- 
nished by  the  plaintiffs,  and  claimed  in  this  action,  were  fur- 
nished for  qaid  brig,  and  were  put  on  board,  when  the  said 
Cockroft  assumed  the  control  of  the  said  brig,  and  discharged 
said  master,  and  the  said  supplies,  &c.  were  afterwards  used 
in  and  upon,  and  for  the  benefit  of  said  vessel.  The  plain- 
tiffs had  previously  owned  this  vessel,  and  had  sold  her  to 
Cockroft,  and  Lovejoy  had  sailed  the  vessel  for  the  plaintiffs 
under  an  agreement  similar  to  that  with  Cockroft.  Lovejoy 
bad  bought  his  stores  of  the  plaintiffs  for  this  vessel  for  sev- 
eral voyages  before,  for  which  he  had  paid  them  out  of  his 
share  of  the  earnings  of  the  vessel  when  the  vessel  returned 
from  the  voyage  for  which  the  stores  were  furnished.  Love- 
joy ordered  this  bill  of  stores  from  the  plaintiffs,  and  .under- 
stood froni  th^  plaintiffs  that  he  was  liable  for  them.  That 
none  of  said  debt  has  ever  been  paid  to  the  plaintiffs. 

And  the  judge  fbond^  as  matter  of  law^  that  the  said  debt 
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was  a  subsisting  lien  upon  said  vessel,  and  was  duly  exhib- 
ited, and  that  by  reason  of  the  non-payment  thereof  the 
.condition  of  the  bond  has  been  broken  ;  and  that  the  plain- 
tiffs are  entitled  to  recover  of  the  defendants  the  amount  of 
s?iid  debt  and  interest,  amounting  in  all  to  the  sum  of  $3C6.91, 
with  costs. 

Judgment  being  entered  accordingly,  the  defendants  ap- 
pealed. 

Clias.  N.  Black,  for  the  appellants. 
.  Benedict,  Burr  &  Benedict,  for  the  respondents. 

LEONARD,  J.  The  contract  between  Lovejoy,  the  master, 
and  Cockrqft,  the  owner,  was  not  a  chartering  of  the  vessel ; ' 
but  was  a  mode  for  fixing  the  wages  of  the  master.  He  was 
to  take  a  share  of  the  gross  earnings,  from  which  he  was  to 
bear  certain  expenses  of  running  the  vessel ;  and  this  share 
he  was  to  receive  **as  wages."  There  is  no  time  fixed  for  the 
continuance  of  the  agreement.  The  owner  could  remove  the 
master  at  any  time,  without  his  consent ;  and  it  appears  that 
he  finally  did  so,  having  the  supplies  furnished  by  the  plain- 
tiffs, then  on  board,  for  which  they  never  had  been  paid,  and 
of  which,  it  follows,  that  the  owner  had  the  exclusive  benefit. 

The  master  ordered  the  supplies,  and  the  plaintiffs  furn- 
ished them  on  that  order,  for  the  use  of  the  vessel,  and  they 
were  such  as  were  proper.  The  knowledge  of  such  a  con- 
tract does  not  import  an  exclusive  credit  to  the  master,  or 
any  inconsistency  with  the  present  position  of  enforcing  a 
lien  for  the  supplies,  so  far  as  I  can  understand  it. 

The  plaintiff's  probably  expected  the  master  to  pay  for  the 
supplies ;  but  that  does  not  indicate  that  they  were  not  to 
look  to  their  liqn  if  he  did  not  do  so. 

The  judgment  should  be  affirmed,  with  costs. 

Ingraham,  p.  J.  The  agreement  with  the  captain,  made 
by  tho  owner^  being  only  for  the  mode  of  compensation^  did 
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not  release  the  vessel  from  the  ordinary  liability  for  supplies. 
If  either  had  purchased,  the  liability  would  have  been  the 
same.  T/iere  is  nothinoj  in  the  case  to  show  that  the  plain- 
tiflFs  knew  of  the  existence  of  such  a  contract,  and  even  if 
they  had  known  of  it,  the  liability  would  continue,  and  moro 
especially  so  when  it  appeared  the  stores  were  purchased  fof 
a  voyage  not  performed,  and  the  defendant  used  the  stores 
after  they  discharged  the  captain  and  put  another  in  his  place. 
Even  if  the  captain  could  be  considered  as  a  charterer,  tho 
vessel  would  be  liable.  In  Pendleton  v.  Franklin^  (7  N.  Y, 
liep.  538,)  it  was  held  that  if  the  debt  was  contracted  by  the 
master,  even  where  he  had  a  charter  for  three  years,  the  vessel 
was  liable.  And  Gardiner,  J[.  says  the  creditor  is  not  bound 
at  his  peril  to  determine  in  which  character  he  acted.  A 
similar  case  was  decided  by  this  court,  in  Kenzel  v.  Kirlc, 
(37  Barb,  113.) 

It  is  suggested  there  is  no  finding  on  the  question  whether 
thi^  plaintiffs  knew  the  captain  was  sailing  the  vessel  under 
this  agi'eement ;  but* no  such  finding  is  necessary,  and  if  it 
Were,  we  are  to  presume  the  court  below  so  found,  if  necessary 
to  sustain  the  judgment. 

The  judgment  should  bo  affirmed. 

Sutherland,  J.  (dissenting.)  The  learned  Judge  who 
tried'  this  a3tion  at  the  circuit,  found  as  a  fact,  that  at  tho 
time  the  plaintiffs  furnished  the  provisions  or  stores,  Lovejoy 
wds  sailing  the  vessel  under  the  written  agreement  set  out 
in  the  findings.*  By  this  agreement,  Lovejoy  was  to  pay  all 
b'.lls  for  wages  of  officers  an.l  crew,  and  furnish  provisions 
therefor.  The  Judge  also  found  that  Lovejoy  ordered  tho 
bill  of  stores  from  the  plaintiffs,  and  understood  from  the 
plaintiffH  that  he  was  liable  for  them  ;  but  Iher'c  is  no  finding 
whatever  on  the  point  or  question,  whether  when  the  goods 
Averj  ordered  by  Lovejoy,  and  furnished  by  the  plaintiffs, 
tao  pl-jinliffs  knew  that  Lovijoy  was  sailing  the  vessel  under 
the  written  agreeni'jut.     I  think  a  finding  on  this  point  or 
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question,  -one  way  or  the  other,  was  necessary  for  the  deter- 
mination of  the  question  of  law. 

If  there  had  been  a  definite  finding,  that  the  stores  or 
provision^  were  sold  to  Lovejpy,  and  .on  his  credit,  I  do  not 
think  that  finding  alone  would  have  determined  the  question 
of  lien  against  the  plaintiffs.  In  other  words,  I  do  not  think 
the  finding  or  conclusion  that  the  plaintiffs  had  a  lien  on 
the  vessel  for  their  debt  inconsistent  with  the  fact  or  finding 
of  fact,  that  the  stores  were  sold  or  furnished  on  the  credit 
of  Lovejoy ;  but  I  am  inclined  to  think  if  the  stores  were 
sold  on  the  credit  of  Lovejoy,  with  a  knowledge  that  he  was 
sailing  the  vessel  under  the  agreement',  which  bound  him  to 
furnish  the  ship's  provisions,  out  of  his  half  of  the  gross 
amount  of  freight  earned,  that  the  plaintiffs  must  look  to 
him  alone  for  payment,  and  that  they  had  no  lien  on  the 
vessel  for  their  debt.  (See  opin.  of  Judge  Curtis,  6  Monthly 
Law  Rep.  new  series,  401.)  I  do  not  refer  to  this  opinion  as 
conclusive  on  the  point,  for  the  lien  in  the  case  before  Judge 
Curtis  was  claimed  under  somewhat  different  circumstances ; 
but  still  I  think  the  views  and  reasoning  of  Judge  Curtis  in 
the  case  referred  to,  would  in  the  main  apply  to  this,  if  the 
plaintiffs  sold  the  goods  on  the  credit  of  Lovejoy,  knowing  the 
terms  of  the  agreement  between  him  and  the  owner. 

It  does  not  look  reasonable  that  the  plaintiffs  should  have 
a  lien  on  the  vessel,  if  the  goods  were  furnished  on  the  credit 
of  Lovejoy,  with  a  knowledge  of  the  fact  that  he  was  under 
contract  with  the  owner  to  furnish  the  provisions  out  of  his 
share  of  the  earnings ;  and  I  do  not  think  the  act,  under 
which  the  plaintiffs  undertook  to  enforce  their  claimed  lien, 
was  intended  to  give  a  lien,  or  to  enable  a  party  to  enforce  a 
lien,  under  such  circumstances. 

There  is  evidence  in  the  case  tending  to  show  that  the 
plaintiffs,  when  they  furnished  the  stores,  did  know  of  the 
terms  of  the  agreement  between  Lovejoy  and  the  owner, 
when  they  were  furnished ;  but  I  do  not  think  it  would  be 
safe  for  the  general  term  to  find  the  fact  of  such  Ivuoii^ledge, 
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in  the  absence  of  any  finding  by  the  court  below  from  such 
evidence.  And  as  the  Judge  who  tried  the  cause  has  ceased 
to  hold  the  office,  and  the  case  can  not  very  well  be  remitted 
for  further  findings,  I  think  we  should  grant  a  new  trial, 
costs  to  abide  the  event. 

Judgment  affirmed. 

[Nbw  Yobk  Gbvbbaii  Tbbx,  September  19,  1866..  Jngrdham,  Zeanardand 
StttAeriand,  Justices.] 


Thb  People  va.  The  Third  Avenue  Eailroad  Company. 

Where  there  is  no  testimonj,  on  the  trial,  io  support  of  a  material  allegation  of 
the  complaint,  yet  the  defendant  proceeds,  without  raising  any  objection  on 
that  account,  to  introduce  evidence  on  his  side,  the  absence  of  such  testimony 
can  not  be  insisted  on,  upon  appeal. 

The  common  coundl  of  the  city  of  New  York  has  no  power  to  authorize  an 
extension  of  a  city  railroad,  unless  possibly  where  such  extension  is  really 
necessary  to  the  enjoyment  of  a  previous  valid  grant. 

If  it  be  claimed  that  such  extension  is  a  necessary  incident  to  the  principal 
subject  of  the  grant,  that  is  a  question  of  fact,  and  the  burden  of  proving  it 
rests  upon  the  railroad  company. 

Where  a  judge  has  found  that  the  extension  of  a  railroad  )s  a  public  nuisance, 
that  alone,  on  a  trial,  entitles  the  plaintiffs  to  relief  by  ii\junction,  although 
no  damage  be  shown. 

If  the  necessity  of  the  extension  is  not  established,  the  extension  is  unlawfuL 
It  is  then  the  attempted  exercise  by  the  company  of  a  valuable  fhmchise, 
not  authorized  by  law.  This,  independently  of  any  other  considerations,  or 
proof,  is  a  sufficient  damage  to  uphold  a  decree  for  a  perpetual  injunction. 

APPEAL  from  a  judgment  entered  at  a  special  term, 
against  the  defendant,  perpetually  enjoining  it  from 
laying  or  operating  a  railroad  along  certain  streets  in  the 
decree  mentioned,  among  which  were,  from  Third  avenue 
through  One  hundred  and  Thirtieth  street,  to  the  east  side 
of  Fourth  avenue.  .  By  resolution  of  the  common  council, 
of  the  city  of  New  York,  passed  December  18,  1862.  it  was 
resolved  "That  Myndert  Van  Schaick  and  others  have  the 
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authority  and  consent  of  the  common  council,  and  pormis- 
sion  is  hereby  granted  to  them  to  lay*  a  double  track  for  a 
railroad  in  the  following  streets,  viz :  From  a  point  at  the 
intersection  of  Park  Row  and  Broadway,  near  the  south- 
westerly corner  of  the  Park,  thence  along  Park  Row  to 
Chatham  street ;  thence  along  Chatham  street  to  the  Bowery ; 
thence  along  the  Bowery  to  the  Third  avenue;  and  thence, 
along  the  Third  avenue  to  the  Harlem  river,  upon  certain  con- 
ditions herein  set  forth."  The  defendant,  a  railroad  corpora- 
tion organized  October  8, 1853,  under  the  general  railroad  act, 
succeeded  by  assignment  to  the  rights  of  the  grantees  named 
in  the  resolutions,  which  were  made  valid  and  confirmed  by 
section  three  of  the  act  of  1854,  {Laws  of  1854,  chap.  149, 
p,  323,)  the  Third  avenue  railroad  being  in  part  constructed  at 
the  time  of  the  passage  of  that  act.  By  the  act  of  1854,  it  was 
also  provided  that  upon  the  consent  of  a  majority  in  interest  of 
the  owners  of  property  upon  the  streets  on  which  said  railroad 
is  to  be  constructed,  the  common  council  of  cities  may  grant 
authority  to  construct  and  establish  railroads  in  such  streets. 
This  provision  of  the  act  was  repealed  by  the  act  of  1860, 
{Laws  of  1860,  chap.  10,  p.  16,)  which  provides  that  "it 
shall  not  be  lawful  hereafter  to  lay,  construct,  or  operate  any 
railroad  in,  upon,  or  along  any  or  either  of  the  streets  or 
avenues  of  the  city  of  New  York,  whereupon  such  railroad 
may  commence  or  end,  except 'under  the  authority  and  sub- 
ject to  the  regulations  and  restrictions  which  the  legislature 
may  hereafter  grant  and  provide,"  and  repeals  all  acts  and 
parts  of  acts  inconsistent  therewith.  On  the  28th  of  March, 
1864,  the  common  council  of  New  York  adopted  a  resolution 
with  a  preamble  reciting  that  "whereas  the  public  accomo- 
dation requires  that  passengers  on  the  east  side  of  the  city 
should  be  canied  directly  to  the  Central  Park  and  other 
points  not  reached  by  said  (Third  avenue)  railroad  company, 
such  company  be,  and  it  is  hereby  authorized  and  required 
to  extend  their  tracks  through  Sixty-sixth  street  or  Seventieth 
street  to  the  east  side  of  Fifth  avenue,  with  the  proper  turn- 
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outs  and  switches,  and  to  extend  their  tracks  from  Third 
avenue  through  Thirty-fourth  street  to  East  river  with  the 
proper  turnouts  and  switches ;  and  be  it  further  resolved  that 
for  the  better  accommodation  of  the  public,  and  in  order  to 
admit  the  running  of  a  greater  number  of  cai*8  than  can  be 
accommodated  at  their  present  termini  and  switches  that  the 
said  company  be  authorized  and  required  to  extend  their 
tracks  from  Chatham  street  through  Chambers  street  to  the 
east  side  of  Broadway,  'and  from  Third  avenue  through  One 
Hundred  and  Thirtieth  stifeet  to  the  east  side  of  Fourth  ave- 
nue, with  the  proper  turnouts  and  switches,  and  to  lay  turn- 
outs and  switches  in  Third  avenue  at  Fourteenth  street, 
Fifth  to  Seventh  street,  and  in  Printing  House  Square  and 
Tryon  Bow,"  etc.  The  Third  Avenue  Bailroad  Company, 
assuming  to  act  under  these  resolutions,  proceeded  first  to 
lay  tracks  in  One  Hundred  and  Thirtieth  street,  and  had  laid 
double  tracks  extending  in  One  Hundred  and  Thirtieth  street 
about  four  hundred  and  sixty  feet  westerly  from  Third  avenue 
towards  the  Fourth  avenue,  and  were  proceeding  towards 
Fourth  avenue,  and  were  using  the  tracks  so  laid  when  this 
suit  was  instituted  to  restrain  the  use  of  these  tracks,  and 
the  further  construction  of  tracks  in  said  street,  and  under 
said  resolutions,  and  to  have  those  laid  removed :  1st,  as 
unauthorized  by  law ;  2d,  as  the  unlawful  exercise  of  a  fran- 
chise by  the  defendants ;  and  3d,  as  a  nuisance,  causing  an 
obstniction  in  the  highway. 

The  defendants  claimed  below  to  justify  their  acts  upon 
two  grounds,  viz : 

1.  That  it  is  a  necessary  incident  to  their  original  grant 
that  they  be  at  liberty  to  extend  their  tracks  upon  other 
streets  than  those  named  in  their  gi'ant,  if  the  convenience 
of  the  covipany  in  operating  their  road,  and  of  the  portion 
of  the  public  riding  upon  it  shall  be  subserved  thereby. 
This  they  call  "public  necessity." 

2.  That  inasmuch  as  their  original  grant  provides  that 
they  shall  in  all-  respects  comply  with  the  directions  of  the 
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common  council  in  the  building  of  the  said  railroad,  and  in 
any  other  matter  connected  with  the  regulations  of  said  mil- 
road  they  are  authorized  to  build  the  roads  named  in  tho 
resolutions  of  1864. 

The  defendant  appealed  from  the  whole  decree^ but  argued 
only  tho  question  as  to  tho  extention  from  Third  to  Fourth 
avenue. 

C.  N,  Potter^  for  the  appellant.  < 

H.  II,  Anderson,  for.  the  plaintiffs  and  respondents. 

By  the  Court,  Peckham  J.  A  point  is  made  here  that 
there  is  no  proof  that  the  plaintiffs  had  any  interest  in  the 
streets  referred  to,  or  in  relation  to  the  ownership  thereof. 
The  title  therein  is  alleged  in  the  complaint  to  be  in  tho 
plaintiffs ;  this  allegation  is  denied  in  the  answer,  and  there 
is- in  truth  no  testimony  in  the  case  on  the  subject.  Yet  I  do 
not  think  the  defendant  can  now  raise  the  point,  as  it  did 
not  raise  it  at  the  trial,  when  the  plaintiffs  rested.  The  de- 
fendant proceeded  without  objection,  as  if  a  cause  of  action 
had  been  made  out,  to  introduce  evidence  on  its  side,  so  that 
if  such  proof  were  otherwise  necessary,  the  cause  having  been 
tried  upon  the  assumption  of  the  existence  of  the  fact  'on 
both  sides,  I  do  not  think  its  absence  can  be  now  insisted  on 
as  an  objection. 

The  defendant  objects  to  the  injunction  on  several  grounds. 

First.  It  is  insisted  that  the  common  council  had  power  to 
direct  the  occupation  of  One  Hundred  and  Thirtieth  street 
by  the  defendant,  because  the  cccuimtion  is  temporary, 
allows  no  separate  business,  nor  any  compensation  for  busi- 
ness done  on  it. 

I  do  not  perceive  that  either  of  these  grounds  exists  in 
fact.  There  is  nothing  in  the  resolution  of  the  common 
council  declaring  this  occupation  to  be  temporary,  or  in  any 
respect  differing  from  any  other  part  of  the  defendant's  road. 
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There  is  no  reason  for  its  being  otherwise  than  permanent — aa 
permanent  as  the  defendant's  existence.  But  how  long  is  it  to 
continue  ?  A  week,  a  month,  or  a  year,  or  during  the  pleas- 
ure of  the  common  council  ?  The  difficulty  is,  that  it  has 
no  authority  to  be  there  at  all — not  for  a  day.  The  statute 
is  jjereraptory  that  it  shall  not  be  lawful  "  to  lay,  construct, 
or  operate"  it  at  all,  without  legislative  authority.  {Laws 
of  1860,  p.  16.) 

Again,  there  is  no  prohibition  against  its  receiving  fare  on 
tliis  extension  or  branch  of  its  road,  only  the  defendant  is  to 
"  operate  said  extensions  in  connection  with  the  rest  of  their 
line,  at  the  same  rate  of  fare  fixed  by  their  grant."  At  the 
same  rate  of  fare — not  Avithout  any  fare.  True,  it  allows 
no  independent,  separate  business,  but  it  allows  an  extension 
of  its  general  business. 

Then,  it  is  urged  that  this  extension  was  a  necessary  in- 
cident to  the  principal  subject  of  the  grant,  which  is  conceded 
to  liave  been  legal.  This  .may  well  be  true,  but  it  is  a  ques- 
tion of  fact,  and  the  burden  of  its  proof  rests  upon  the  de- 
fendant. The  judge,  impliedly  at  least,  has  found  against 
the  defendant  as  to  this  fact.  He  fifnds  the  fact  set  forth  in 
the  complaint  to  be  true.  In  the  complaint  it  is  alleged  that 
this*  extension  is  without  authority,  and  that  it  is  a  public 
nuisance.  It  could  be  neither,  if  it  were  a  necessary  incident 
to  the  principal  grant.  In  looking  into  the  testimony,  I  do 
not  find  it  proved  that  this  extension  is  necessary  to  the 
enjoyment  of  the  principal  gi'ant.  The  testimony  of  the 
witness 'Darling,  who  alone  speaks  on  this  subject  shows  that 
the  defendant  has  "lately  acquired  lots  in  One  Hundred  and 
Thirtieth  street,  near  the  Fourth  avenue,  intending  to  erect 
thereon  stables,"  &c.  made  necessary  by  the  increase  of  travel. 
To  these  lands  there  is  no  way  of  approach  except  through 
this  sti-eet.  And  the  judge  finds,  as  a  fact,  that  "  the  defend- 
ant's cars  can  not  reach  their  depot  grounds  on  the  north  side 
of  One  Hundred  and  Thirtieth  street,  without  laying  their 
tracks  through  One  HundrecJ  and  Thirtieth  street."     But 
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there  is  no  evidence  showing  that  the  defendant's  stables  or 
depot  were  necessarily  located  on  the  north  side  of  One  Hun- 
dred and  Thirtieth  street,  or  near  to  the  Fourth  avenue,  or 
that  they  might  not  as  well  have  been  locafed  near  to  the 
Third  avenue,  or  at  the  termination  of  its  ti^ack.  Upon  like 
grounds,  the  defendant  might  extend  its  road  to  the  end  of 
Broadway,  and  go  nearly  the  length  of  that  street  to  reach 
stables  it  had  chosen  to  locate  there. 

It  is  not  necessary,  probably,  that  the  defendant  should 
have  shown  an  impossibility  in  the  way  of  its  getting  a  depot 
or  stables  at  a  nearer  point ;  very  great  and  unreasonable 
comparative  expense  at  any  Qther  point  might  perhaps  au- 
thorize it  to  go  near  to  the  Fourth  avenue  {See  Pettingill 
V.  Porter^  8  Allen,  Mass.  li.)  But  it  should  be  quite  clear 
that  under  color  of  such  necessity,  the  defendant  was  not  ex- 
tending its  line  of  travel  for  its  own  profit.  On  any  such 
extension  as  an  incident,  it  is  clear  that  the  defendant  could 
carry  no  passengers  for  hire.  That  would  be  the  exercise  of 
,  a  franchise  not  granted  over  such  a  line. 

I  do  not  think  the  case  of  Seymour  v.  The  Can.  and  Niag, 
Falls  li.  R,  Co.,  (25  Barb.  310,)  aids  the  defendant.  It  i^ 
not  necessary  to  refer  to  it  particularly.  If  it  could  be  held 
in  any  way  to  be  at  war  with  the  doctrine  herein  declared, 
then  with  all  proper  respect  I  should  regard  it  as  unsound. 

Again  it  is  insisted  that  this  remedy  by  injunction  should 
not  be  granted,  as  no  damage  had  been  shown.  The  Judge 
has  already  found  that  this  extension  is  a  public  nuisance. 
That  alone,  on  a  trial,  not  necessarily  on  an  application  be- 
fore answer,  entitles  the  plaintiffs  to  this  relief.  The  au- 
thority referred  to  by  the  defendant's  counsel  (2  Story's  Eq, 
Juris.  §  924,)  establishes  that  doctrine,  or  at  least  does  not 
conflict  with  it. 

The  complaint  charges  that  the  defendant  is  constructing 
and  is  about  to  operate  this  extension  for  hire ;  that  it  is 
assuming  to  act  under  the  resolution  of  the  common  council, 
which  purports  to  grant  that  right.'    Tho  answer  does  not 
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deny  this  purpose.  True,  it  insists  that  the  defendaut  ia 
going  through  One  Hundred  and  Thirtieth  street  for  its  otrn 
private  accommodation,  to  reach  its  depot  and  stables,  bttfc  it 
does  not  deny  its  purpose  to  operate  the  road  there  for  hire 

We  have  ab-eadj  seen  that  the  necessity  of  this  extension 
is  not  established;  it  is  therefore  unlawful.  It  is  then 
plainly  the  attempted  exercise  by  this  defendant  of  a  valu- 
able franchise  not  authorized  by  law. 

This,  independently  of  any  other  considerations  or  proof, 
is  a  sufficient  damage  to  uphold  this  decree.  The  judgment 
should  be  affirmed,  with  costs. 

[New  York  Gbkbbal  Terx,  September  10,  1865«  It^itiihain,  Peekham  and 
Leonard^  Justices.]  (y 
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The  sarplus  moneys  arising  on  a  sale  of  land  under  a  mortga^^  foreclosure, 
stand  in  the  place  of  the  land  in  respect  to  those  having  liens  or  vested  rights 
therein;  and  the  widow  of  the  owner  of  the  equity  of  redemption  is  entitled 
to  dower  in  the  surplus,  as  she  was  in  the  land  before  the  sale. 

Where  the  widow  of  a  mortgagor  ia  made  a  party  defendant  in  a  foredoenra 
suit,  but  omits  to  appear  or  assert  her  claim  for  dower,  she  is  not  barred  of 
her  action  for  her  share  of  the  surplus  moneys,  by  any  order  for  their  dis-  x 
tribation,  made  in  the  foreclosure  suit.    S0theblavd,  J.  dissented. 

Kor  is  she  barred  fh>m  bringing  such  an  action  against  the  person  to  whom  the 
surplus  moneys  were  assigned  in  the  foreclosure  suit,  by  reason  of  her  neglect 
or  omission  to  assert  her  claim,  on  being  made  a  party  to  a  suit  brought  by 
that  parson,  for  the  settlement  and  closing  of  his  trust  as  assignee  of  the 
mortj;agor. 

I^HIS  was  an  action  brought  by  the  plaintiff,  as  the  widow 
of  Charles  S.  Matthews,  to  recover  her  dower  in  surplus 
moneys  arising  from  the  sale  of  mortgaged  premises  under  a 
decree  for  the  foreclosure  of  a  mortgage  executed  by  her  hus- 
band. By  an  order  tnade  in  that  suit  the  whole  of  the 
surplus  mouejd  were  ordered  to  be  paid  over  to  the  defendant 
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Diiryee,  and  the  samo  were  still  in  his  hands.  The  plaintiff, 
though  made  a  party  to  the  foreclosure  suit,  failed  to  appear 
pr  assert  her  claim  to  dower,  and  filed  no  claim  to  the  sur- 
plus moneys,  and  was  not  notified  of  the  reference  respecting 
them.  Judgment  was  given  for  the  plaintiflf,  at  special  term, 
and  the  defendants  appealed. 

Leonard,  J.  The  surplus  money  arising  on  a  sale  of  land 
under  mortgage  foreclosure  stands  in  the  place  of  the  land 
in  respect  to  those  having  liens  or  vested  rights  therein,  and 
the  widow  of  the  owner  of  the  equity  of  redemption  is  en- 
titled to  dower  in  the  sur])lus,  as  she  was  in  the  land  before 
the  sale.  This  proposition  is  not  disputed  by  the  counsel  for 
the  defendant,  but  it  is  insistetl  that  the  right  of  the  plain- 
tiff to  dower  is  barred  by  her  neglect  or  omission  to  assert 
her  claim  in  certain  actions  and  proceedings  involving  the 
title  to  the  land  or  its  surplus  proceeds,  in  which  actions  tho 
plaintiff  Avas  a  party. 

The  jdaintiff  was  made  a  J)arty  defendant  in  the  foreclosure 
actions,  but  she  omitted  to  appear  or  assert  her  claim  for 
dower.  After  the  sale,  under  the  judgments  of  foreclosure,  a 
reference  was  had,  by  an  order  of  the  court,  in  respect  to  the 
surplus  money  arising  on  the  sale,  but  the  plaintiff  not  hav- 
ing appeared  in  the  actions,  or  filed  any  claim  to  the  surplus, 
was  not  notified  of  the  proceeding,  and  the  whole  fund  was 
ordered  to  be  paid  to  the  defendant  Duryee,  on  his  claim  as 
assignee  in  trust  for  the  benefit  of  the  creditors  of  the  assignor, 
Charles  8.  Matthews,  the  fomier  owner  of  the  equity  of  re- 
demption, and  the  late  husband  of  the  i)laintiff. 

Prima  facie^  this  money  is  still  in  the  hands  of  the 
defendant,  and  no  evidence  is  offered  to  rebut  that  presump- 
tion. He  holds  the  money  as  a  trustee  merely,  without  hav- 
ing parted  with  any.  actual  consideration  therefor,  and  is 
under  an  obligation  to  pay  it  to  the  party  justly  entitled 
thereto.  His  title  to  the  money  is  of  no  higher  degree  than 
that  of  a  creditor  having  a  lieu  on  tho  laud  by  judgment  b^ 
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fore  the  foreclosure  sale.     The  dower  right  of  the  widow  is 
paramount  to  either. 

The  defendant  Mr.  Duryec,  also  brought  an  action  for  the 
settlement  and  closing  of  his  trust  as  assignee,  in  which  the 
plaintiff  was  made  a  party  defendant,  but  she  made  no  claim 
therein  of  her  dower  right  in  the  fund  in  question. 

These  actions  and  proceedings,  it  is  insisted,  constitute  a . 
bar  to  the  present  action,  in  law  and  equity,  by  reason  of 
the  neglect  or  omission  of  the  plaintiff  to  assert  her  claim 
therein,  as  it  is  insisted  that  she  was  required  to  do  by  the 
rules  of  law  and  the  course  of  decisions  in  like  cases. 

Had  there  been  any  allegation  in  the  complaint  in  either 
of  the  actions  referred  to,  affecting  the  dower  right  of  the 
plaintiff,  the  judgment  in  such  action  would  undoubtedly 
have*  barred  the  plaintiff's,  claim.  But  that  subject  was  not 
put  at  issue  in  those  actions.  The  object  of  the  first  men- 
tioned actions  was  the  foreclosure  and  sale  of  the  mortgaged 
premises.  As  against  the  mortgages  sought  to  ba  foreclosed, 
the  ])laintiff  had  no  dower  right?.  She  could  not  defeat  the 
claim  of  the  mortgagees  by  setting  up  her  dower  right  in 
those  actions. 

The  interposition  of  her  rights  as  doweress  would  consti- 
tute a  coUateml  inquiry  only,  to  be  considered  as  between 
thft  def  indants  in  those  actions,  who  might  claim  the  surplus 
money,  in  the  contingency  that  any  sui-pUis  should  remain. 

Nothing  has  been  adjudged  in  any  action  or  proceeding, 
except  the  one  now  before  the  court,  relating  in  any  manner 
to  the  claim  of  the  plaintiff  to  dower  in  the  land,  or  in  tho 
surplus  money  in  question. 

There  is  no  inconsistency  between  the  order  awarding  tho 
surplus  money  to  the  defendant  Duryee,  as  assignee,  and  tho 
judgment  in  this  action,  because  the  plaintiff  was  not  before 
the  referee  in  that  proceeding,  and  her  right  was  not  passed 
upon.  Tho  defendant  was  adjudged  to  bo  entitled  only  as 
against  thoso  who  were  legally  before  the  referee  as  particSi 
and  not  as  against  the  plaintiff|  who  was  not  before  him> 
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The  defendant  has  not  been  induced  to  take  any  action, 
nor  has  he,  parted  with  any  thing  nor  sustained  any  injury 
by  reason  of  the  neglect  or  omission  of  the  plaintiff  to  assert 
her  claim  in  any  of  the  actions  or  in  the  proceedings  referred 
to.  He  has  simply  obtained  possession  of  the  whole  of  a . 
fund  of  which  he  is  entitled  to  part  only. 

The  present  claim  is  not  within  the  principles  decided  in, 
or  is  distinguishable  from,  the  cases  referred  to  by  the  learned 
counsel  for  the  defendant,  wherein  the  neglect  or  omission  of 
a  party  to  an  action  to  assert  a  claim  or  right  has  been  held 
to  bar  a  subsequent  action. 

We  hold,  therefore,  that  the  actions  and  proceedings  relied 
on  by  the  defendant  do  not  amount  to  a  bar  or  defense 
against  the  present  action. 

The  facts  are  proven,  from  which  a  computation  of  the 
value  of  the  plaintiff's  estate  or  interest  can  be  ascertained 
upon  the  principles  adopted  by  the  rules  of  the  court.  The 
consent  of  the  plaintiff  to  accept  the  sum  found  in  her  favor 
in  lieu  of  dower  may  be  inferred  from  the  judgment  herein  in 
her  favor  from  which  she  has  not  appealed. 

The  demand  of  the  plaintiff  "of  her  dower  in  the  surplus 
fund"  seems  not  to  be  objectionable.  She  demanded  no  more 
than  she  was  entitled  to.  The  defendant  made  no  objection 
to  the  form  or  amount  of  her  demaiid.  He  did  not  offer  to 
set  apart  one  third  of  the  fund  in  his  hands,  and  to  pay  her 
the  income  of  that  portion,  nor  to  admit  her  right  to  any 
extent  in  any  form.  It  is  trua  that  he  could  not  be  required 
to  make  her  an  offer ;  still  the  demand  informed  him  of  the 
extent  and  nature  of  the  plaintiff's  claim,  and  it  is  adjudged 
that  her  claim  is  correct.  The  possession  of  the  money  by 
the  defendant  at  the  time  of  the  demand,  and  the  neglect  or 
refusal  of  the  defendant  to  admit  and  satisfy  the  plaintiff's 
claim,  carries  with  it  the  right  to  interest. 

The  dcfendaint  also  insists  that  the  creditors  of  Charles  Sl 
Matthews  should  have  been  made  parties  to  this  action. 

TW  objection  is  not  well  founded.    The  defendant  has 
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the  legal  title  to  the  fund,  and  represents,  in  his  capacity  of 
assignee  or  trustee,  all  the  creditors  of  the  estate. 

The  judgment  should  be  affirmed,  with  costs  of  the  appeal, 
from  the  assigned  estate. 

Clerke,  J.  concurred. 

Sutherland,  J.  I  dissent.  I  think  there  is  no  precedent 
or  principle  for  such  an  action  as  this.  If  the  plaintiff  has 
any  remedy,  it  appears  to  me  that  it  must  be  by  a  motion  or 
proceeding  to  vacate  or  modify  the  order  under  which  tho 
money  was  paid  to  the  defendant  Duryee. 

Judgment  affirmed,  with  costs,  &c. 

.     [Nbw  Yobk  Gbkxsal  Txbm,  Febrnary  1, 1861.    Ltonard^  CUrJt$  and  Suiher' 
landy  Justices.] 
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The  People  of  the  State  of  New  York  and  James  Mur-      i-2l!ii£ 
PHY  and  Hugh  Smith  vs.  The  New  York  and  Harlem 
Bailroad  Cohfakt,  and  the  Mator,  &c.  of  the  Gitt 
or  New  York. 

By  the  act  incorporating  the  New  Tork  and  Harlem  Railroad  Company,  passed 
April  25, 1882,  the  company  was  empowered  to  construct  a  single  or  double 
ndlroad  or  way  from  any  point  on  the  north  bounds  of  Twenty- third  street, 
in  the  dty  of  New  TorlL,  to  any  point  on  the  Harlem  river  between  the  east 
bounds  of  the  Third  avenue  and  the  west  bounds  of  the  Eighth  avenue,  with 
a  branch  to  the  Hudson  river,  between  One  Hundred  and  Twenty-fourth 
street  and  the  north  bounds  of  One  Hundred  and  Twenty-ninth  street 

Held  1.  That  the  practical  location  of  the  railroad  within  the  prescribed  limita 
would  exhaust  the  powen  conferred,  and  prevent  a  subsequent  change  of 
location,  except  by  consent  of  the  legislature. 

2.  That  the  location  of  the  tracks  (if  there  were  two)  would  have  to  be  sub* 
BtSDtially  upon  the  same  route.  That  the  permission  to  build  a  double  track 
should  be  constraed  to  mean  two  tnfccks  essentially  upon  the  same  location, 
for  the  purpose  of  enabling  cars  to  run  in  opposite  directions,  and  not  two 
ewwntially  dilforant  nratetf  through  difbcen^flbflets  or  avenuM)  aach  as  would 
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be  occupied  by  parallel  railroads ;  especially  as  the  right  of  granting  to  other 
persons  or  corporations  authority  to  construct  parallel  railroads  on  streets  or 
avenues  not  occupied  by  the  New  York  and  Harlem  Railroad  Company,  was 
expressly  reserved  to  the  legislature  by  the  16th  section  of  the  same  act. 

By  an  amendatory  act,  of  the  Bih  of  April,  1832,  the  company  was  "  authorized 
and  empowered,  with  the  permission  of  the  mayor,  &c.  of  New  York,  to 
extend  their  railroad  along  the  Fourth  avenue  to  Fourteenth  street,  and 
through  such  other  streets  as  the  mayor,  &c.  might  from  time  to  time  permit, 
subject  to  such  prudential  rules  "  as  were  prescribed  by  the  act,  and  as  the 
said  mayor,  &c.  in  common  council  convened,  might  prescribe.  Held  that 
the  precise  route  of  the  extension  was  not  intended  to  be  defined  by  the  act, 
but  this  was  designedly  left  to  the  sound  discretion  of  the  common  council ; 
and  the  road  was  to  be  extended  through  such  other  streets  as  the  mayor,  &c. 
might  from  time  to  time  permit. 

That  this  was  a  continuous  power,  left  to  be  exercised,  from  timo  to  time,  as 
the  wants  of  the  community  should  require.  It  was  not  therefore  a  power 
which  was  spent  by  a  single  grant  or  jjcrmission,  but  might  be  repeatedly 
exercised,  according  to  the  exigency  of  the  case. 

Held,  also,  that  the  extension  authorized  by  the  act  of  April  6,  1832,  was  a 
longitudinal,  and  not  a  lateral  one ;  and  it  was  not  meant  that  it  should  pur- 
sue the  same  precise  direction  with  that  portion  of  the  road  to  which  it  was 
attached,  and  not  in  any  degree  diverging  from*  such  a  course,  but  that  it 
should  have  the  same  general  direction,  as  a  southern,  south  eastern  or  south 
western  direction,  and  not  a  direction  to  opposite  or  widely  divergent  points 
of  the  compa.ss. 

Held,  further,  that  a  reasonable  interpretation  of  the  act  required  that  the  exten- 
sion should  be  made  from  the  termination  of  the  road  already  constructed,  so 
as  to  be  a  legitimate  continuation  and  prolongation  thereof.  That  it  was  to 
go  further — not  to  return  back.  It  was  to  b3  continued,  not  to  branch  oft*. 
It  was  to  be  a  single  route,  not  several  routes.  It  was  to  be  an  extensioUi 
and  not  a  branch. 

Accordingly,  the  common  council  of  New  York  having  professedly  in  pursuance 
of  the  authority,  given  by  the  act  of  April,  1832,  passed  an  ordinance  on  the 
21st  of  April,  1863,  granting  permission  to  the  New  York  and  Harlem  Rail- 
road Company  to  extend  its  railroad,  and  construct  a  double  track  from  their 
present  Fourth  avenue  track,  between  Seventeenth  and  Fifteenth  streets, 
through  Broadway,  to  the  foot  of  Whitehall  street,  with  an  additional  track 
around  Bowling  Green  and  State  street,  and  another  additional  single  track 
around  Union  square ;  with  further  permission  to  c6nstruct  an  additional  single 
track  to  the  Fulton  ferry,  through  John  street,  &c.  returning  through  Fulton 
street  \  and  to  extend  its  railroad  and  construct  a  double  track  from  the  pres- 
ent track  in  Fourth  avenue,  through  Twenty-third  street  to  Madison  avenue, 
and  thence  through  Madison  avenue  as  far  as  it  is  or  hereafter  may  be 

.  opened ;  Mrith  further  permission  to  connect  therewith  bv  a  single  or  double 
track  from  Fourth  aventte  to  Madiaon  Bveaue)  through  Twenty^foortb  street  \ 
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HHd  that  the  permission  attempted  to  be  granted  by  the  ordinance  was  not 
warranted  by  the  terms,  intent  or  fair  inteq)retatIon  of  the  act  of  April  6, 1882. 

JlHd,  alaoj  that  the  permission  granted  by  the  common  council,  to  the  railroad 
company,  was  not  maintainable  as  a  lawful  exorcise  of  power  granted  to  the 
common  council  under  the  ancient  Dongan  and  Montgomery  charters,  inde-  • 
pendent  of  any  statutory  grant  or  authority. 

All  public  streets  and  highways  are  for  the  use  of  the  people  of  the  whole  state, 
.  whether  located  in  town  or  country.  The  interest  in  such  use,  or  the  owner- 
ship thereof;  is  puUici  juris  ;  and  the  appropriation  of  such  streets  to  private 
or  coq>orate  use,  without  authority  of  law,  and  the  consequent  obstruction  of 
them,  and  impediments  to  travel  occasioned  thereby,  constitute  a  nuisance^ 
and  justify  an  injunction.  And  the  ptopU  of  tlu  state  are  the  appropriate  par- 
tics  to  seek  and  enforce  the  necessary  remedy. 

In  an  action  brought  against  a  railroad  company  to  obtain  an  injunction  restrain- 
in;;  the  extension  of  its  road,  in  the  city  of  New  York,  and  to  annul  and  do- 
c!&re  void  &n  ordinance  of  the  common  .council,  granting  permission  to  tho 
company  to  extend  its  road,  the  city  corporation  is  a  necessary  and  proper 
party,  it  acfms,  whore  the  common  council,  on  granting  such  permission,  has 
reserved  to  the  city  ten  per  cent  of  the  gross  receipts  from  travel  on  the  por- 
tion of  tho  road  to  be  extended. 

But  an  injunction  will  not  be  granted,  in  such  an  action,  against  the  corpora- 
tion, whore  there  is  no  allegation  that  it  is  about  to  do,  or  that  it  threatens, 
any  act  whatever  obstructing  or  incumbering  the  streets,  or  otherwise,  in 
cx3cution  of  the  permission  granted ;  and  it  is  not  alleged,  nor  does  it  appear, 
that  the  railroad  company,  in  executing  the  ordinance,  is  the  agent  of  tho 
corporation. 

HEARING,  on  an  order  granted  by  Justice  Peckham  to 
show  cause  why  an  injunction  should  not  issue  against  tho 
d-Lfdndants,  the  mayor,  aldermen  and  commonalty  of  the  city 
of  New  York,  restraining  them  from  granting  to  the  New  York 
and  Harlem  Railroad  Company  the  right  to  lay  or  construct 
a  railroad  track  or  tracks  in  any  of  the  streets  or  avenues  in 
the  city  of  New  York,  and  from  authorizing  said  company  to 
lay  a  railway  or  track  in  Fourth  avenue,  Madison  avenue, 
Union  square,  Broadway,  Fulton  street,  John  street,  White- 
liall  street,  or  any  of  them,  or  to  break  and  remove  the 
pavement  thereof,  or  in  any  manner  obstruct  said  streets, 
preparatory  to  or  for  the  purpose  of  laying  or  establishing  - 
such  railroad  track  or  railway  therein,  and  also  restraining 
llie  New  York  and  Haiiem  Railroad  Company  fxom  laying  or 
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constructing  snch  railway  or  track  in  any  of  the  fltreets  or 
avenues  aforesaid,  and  from  breaking  or  removing  the  pave- 
ments therein,  and  from  obstruoting  or  incumbering  any  of 
such  streets  or  avenues  for  such  purpose,  or  disturbing  or  in- 
terfering with  the  can'iage  way  thereof,  or  interrupting  the 
travel  thereon,  and  granting  a  temporary  injunction  of  the 
same  purport  against  the  New  York  and  Harlem  Bailro'ad 
Company  in  the  mean  time. 

Lyman  TremainCf  A,  It.  Lawrence^  Gilbert  Dean,  Waldo 
Sutchins,  John  E.  Reynolds,  for  the  plain tiflfs. 

John  K,  Hackett,  Charles  A.  Rapallo,  Horace  F.  Cflark, 
Augustus  Schelly  John  K.  Porter,  for  the  defendants. 

By  the  Court,  Hogeboom,  J.  On  the  21st  day  of  April, 
1863,  the  common  council  of  New  York  passed  an  ordi- 
nance, which  was  subsequently  approved  by  the  mayor, 
granting  permission  to  the  New  York  and  Harlem  Railroad 
Company  to  extend  their  railroad  and  construct  a  doable 
track  from  their  present  Fourth  avenue  track,  between  Seven- 
teenth and  Fifteenth  streets,  through  Broadway  to  the  foot 
of  Whitehall  street,  with  an  additional  single  track  around 
Bowling  Green  and  State  street,  and  another  additional 
fiingle  track  around  Union  square,  with  further  permission  to 
construct  an  additional  single  track  to  the  Fulton  ferry, 
through  John  street,  Burling  slip,  and  South  street,  return- 
ing through  Fulton  street.  Permission  was  also  thereby 
granted  to  said  company  to  e:!^tend  their  railroad  and  con- 
struct a  double  track  from  their  present  track  in  Fourth  ave- 
nile,  through  Twenty-third  street  to  Madison  avenue,  and 
thence  through  Madison  avenue  as  far  as  it  is,  or  ht^reaftei 
may  be  opened,  with  further  permission  to  connect  therewith 
by  a  single  or  double  track  from  Fourth  avenue  to  Madison 
avenue,  through  Twenty-fourth  street 

It  was  provided  in  the  ordinance  that  the  company  should 
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pay  to  the  comptroller  of  the  city,  monthly,  for  the  benefit 
of  the  city,  ten  per  cent  of  the  gross  receipts  from  all  the 
travel  below  Union  square  upon  said  authorized  extensions. 
Also,  that  the  company  should,  at  their  own  expense,  keep  in 
repair  the  pavements  between  the  curbs  in  the  streets  occu- 
pied or  traversed  by  their  extended  railroad — should  pay  a 
license  fee  of  twenty-five  dollars  for  each  car  run  upon  the 
same,  and  should  conform  to  some  other  provisions  contained 
in  said  ordinance,  not  necessary  to  be  here  particularly  enu- 
merated, designed  to  insure  the  safety  and  convenience  of, 
the  traveling  public. 

The  New  York  and  Harlem  Bailroad  Company,  pursuant 
to  another  provision  in  the  said  ordinance,  notified  their  ac- 
ceptance of  the  said  ordinance  within  ten  days  after  its 
passage. 

By  a  preamble  to  the  said  ordinance,  it  is  manifest  that  the 
common  council  relied,  for  their  authority  to  grant  the  per- 
mission before  recited,  upon  an  act  of  the  legislature  of  the 
state  of  New  York,  passed  April  6,  1832,  and  entitled  "An 
act  to  amend  an  act  entitled  an  act  to  incorporate  the  New 
York  and  Harlem  Railroad  Company,  passed  25th  April, 
1831,''  which  authorized  and  empowered  the  New  York  and 
Harlem  Railroad  Company  to  extend  their  railroad  through 
such  streets  in  the  city  of  New  York  as  the  mayor,  alder- 
men and  commonalty  of  the  city  might  from  time  to  time 
permit. 

And  the  main  questions  in  this  case  arise  upon  the  con- 
struction to  be  given  t6  that  act ;  whether  the  power,  thereby 
conferred,  has  been  exercised  and  exhausted;  whether  the 
laying  down  and  construction  of  the  railroad  tracks,  author- 
ized  by  the  ordinance,  ai-e  a  legitimate  exercise  of  the  rigtt 
to  extend  their  railroad,  confen'ed  by  the  amendatory  act  of 
1862  ;  and  whether  the  latter  act  has  been  expressly  or  im- 
pliedly repealed  by  subsequent  statutes  abrogating  the  same 
or  inconsistent  therewith. 

Some  of  these  questions  it  will  be  necessary  to  consider. 
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The  New  York  and  Harlem  Railroad  Company  was  in- 
corporated by  an  act  of  the  legislature,  passed  April  25, 1831 
They  were  empowered  to  construct  a  single  or  double  railroad 
or  way  from  any  point  on  the  north  bounds  of  Twenty- third 
street  to  any  point  on  the  Harlem  river,  between  the  east 
bounds  of  the  Third  avenue  and  the  west  bounds  of  the 
Eighth  avenue,  with  a  branch  to  the  Hudson  river  between 
One  Hundred  and  Twenty-fourth  street  and  the  north  bounds 
of  One  Hundred  and  Twenty-ninth  street.  The  practical 
location  of  the  railroad  within  these  prescribed  limits  would, 
I  think,  exhaust  the  power  conferred,  and  prevent  a  subse- 
quent change  of  location,  except  by  consent  of  the. legislature. 
•  The  line  of  road,  it  will  be  observed,  was  only  from  New 
York  to  Harlem.  The  location  of  the  tracks  (if  there  were 
two)  would  have  to  be,  I  think,  substantially  upon  the  same 
route.  The  permission  to  build  a  double  track  would  bo 
construed  to  mean,  I  think,  two  tracks  essentially  upon  the 
same  location,  for  the  purpose  of  enabling  cars  to  run  in  op- 
posite directions  without  detention  or  collision — and  not  two 
essentially  difterent  routes  through  different  streets  or  avenues, 
such  as  would  be  occupied  by  parallel  railroads.  Indeed,  the 
right  of  granting  to  other  persons  or  corporations  authority 
to  construct  parallel  railroads  on  streets  or  avenues,  not  occu- 
pied by  the  New  York  and  Harlem  Railroad  Company,  was 
expressly  reserved  to  the  legislature  by  the  16th  section  of 
the  same  act. 

Then  came  the  amendatory  act  of  the  6th  of  April,  1832, 
on  which  the  defendants  rely.  By  if,  this  company  were 
"authoiized.and  empowered,  with  the  permission  of  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York, 
to  extend  their  railroad  along  the  t'ourth  avenue  to  Four- 
teenth street  in  the  said  city,  and  through  such  other  streets 
in  the  said  city  as  the  mayor,  aldermen  and  commonalty  of 
said  city  might  from  time  to  time  permit,  subject  to  such 
prudential  rules  as  were  prescribed  by  this  act,  and  as  tho 
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said  mayor,  alderlnen  and  commonalty,  in  common  council 
convened,  might  prescribe/' 

By  this  act,  the  railroad,  which  before  terminated  at 
Twenty- third  street,  was  permitted  to  be  extended,  that  is 
continued  or  prolonged,  to  Fourteenth  street.  This  was  ten 
streets  further  south,  upon  the  same  avenue.  But  it  was 
foreseen  that  public  convenience  and  travel  might  require  its 
further  extension,  and  I  think  this  was  intended  to  be  in  the 
same  general  direction.  It  could  not  be  extended  further 
north,  for  it  already  extended  in  that  direction  to  the  Harlem 
river,  and  there  were  no  streets  beyond  that  river.  The  in- 
tent of  the  legislature  was,  I  have  no  doubt,  that  it  might  bo 
extended  further  south,  if  the  interest  of  the  community 
should  require,  and  through  such  other  streets,  proper  to 
accomplish  that  pur2)ose,  as  the  mayor,  aldermen  and  com- 
monalty might  from  time  to  time  permit,  not  necessarily  to 
terminate  at  the  end  of  the  Fourth  avenue,  at  the  junction 
of  Fourth  or  Fifth  street,  for  it  was  forcBcen  that  the  public 
accommodation  might  require  it  to  be  carried  further  down ; 
not  necessarily  to  terminate  at  the  end  of  the  Bowery,  for  a 
large  portion  of  the  population  and  business  of  the  city  was 
still  below  that ;  not  necessarily,  perhaps,  pui'jsuiug  the  route 
of  either  of  these  streets — at  all  events,  not  necessanly  end- 
ing at  their  southern  terminus,  but  through  such  other 
streets  as  the  city  authorities  might  j)ermit  or  prescribe,  con- 
sistently with  the  main  purpose  of  the  act.  At  the  end  of 
the  Bowery,  several  streets  diverged  to  the  south,  or  in  that 
general  direction.  The  precise  route  was  not  intended  to  be 
defined,  but  this  was,  I  think,  designedly  left  to  the  sound 
discretion  of  the  common  council,  having  reference  to  tho 
traveling  and  business  interests  of  that  crowded  mart,  and  it 
was  to  be  ext'ijnded  through  such  other  streets  as  the  mayor, 
aldermen  and  commonalty  might  from  time  to  time  permit. 
I  see  no  reason  to  doubt  that  this  was, a  continuous  power, 
left  to  be  exercised,  from  time  to  time,  as  the  wants  of  tho 
community  should  require.     It  was  not  therefore  a  power 
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which  was  spent  by  a  single  grant  or  permission,  but  might 
be  repeatedly  exercised  according  to  the  exigency  of  the  case. 

Whether  the  power,  when  once  exercised  and  acted  upon 
by  the  laying  down  of  a  track  in  accordance  with  the  per- 
mission given,  could  be  recalled,  the  track  broken  up,  and  a 
njdw  route  prescribed,  is  a  question  which  is  not  necessary  to 
be  decided,  and  which  I  shall  not  discuss — it  has  its  diffi- 
culties. 

But  I  am  strongly  inclined  to  think  .that  the  extension 
authorized  by  this  act  was  a  longitudint^l,  and  not  a  lateral 
one.  A  lateral  road  is  more  properly  a  branch  than  an  ex- 
tension. It  is  spoken  of  under  that  name  in  the  first  section 
of  the  act  of  1831,  where  authority  is  given  to  construct  a 
branch  to  the  Hudson  river — that  is,  a  road  or  route  diverg- 
ing from  the  main  trunk  of  the  railroad.  80  by  the  first 
section  of  the  amendatory  act  of  May  12,  1836,  authority  is 
given  to  alter  and  change  the  rout-e  or  location  of  the  branch 
of  their  railroad,  which  is  to  be  constructed  from  the  Fourth 
avenua  to  the  Hudson  river.  So  by  the  first  section  of  the 
act  of  May  7,  1840,  the  right  is  grants  to  build  a  railroad 
through  the  county  of  Westchester,  "extending  thence  north- 
wardly to  an  intersection  of  the  New  York  and  Albany 
Railroad  Company's  line  of  road,  and  the  right  of  extending 
a  branch  eastwardly  to  the  state  of  Connecticut." 

In  saying  that  I  think  the  extension  authorized  by  the 
first  section  of  the  act  of  1832  was  intended  to  be  longitu- 
dinal and  not  lateral,  I  do  not  mean  that  it  should  pursue 
the  same  precise  direction  with  that  portion  of  the  road  to 
which  it  was  attached,  not  in  any  degree  diverging  from  such 
a  course,  but  that  it  should  have  the  same  general  direction 
as  a  southern,  southeastern,  or  southwestern  direction,  and 
not  a  direction  to  opposite,  or  widely  divergent  points  of  the 
compass. 

For  example,  it  is  very  possible  that  under  the  act  of  1832, 
the  New  York  and  Harlem  Kailroad  Company  might,  with 
the  pennission  of  the  local  authorities,  if  they  had  not 
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located  any  other  route,  have  diverged  to  the  west  at  Four- 
teenth street,  and  passed  down  Broadway.  There  seems  to 
be  no  absolute  requisition  that  they  should  continue  on  the 
Fourth  avenue  below  Fourteenth  street,  and  there  is  no  other 
street  or  avenue  at  that  point  on  which  they  could  pass, 
except  Fourteenth  street,  and  no  street,  after  such  divergence, 
by  which  they  could  so  soon  return  to  the  same  general  course 
as  they  had  before  pursued  as  Broadway. 

But  it  is  a  different  question,  whether,  after  having  prac- 
tically located  their  road  by  a  double  track  below  Fourteenth 
street,  through  the  Fourth  avenue,  the  Bowery,  Broome  and 
Centre  streets  to  the  lower  end  of  the  Park,  used  it  in  that 
location  for  a  series  of  years,  and  maintained  it  in  full  opera- 
tion to  the  present  time,  insisting  still  upon  retaining  that 
route,  they  can,  in  addition,  locate  and  operate  an  entirely 
new  and  supplemental  route  through  Sixteenth  street,  to 
"Union  park,  and  thence  through  Broadway  to  the  foot  of 
Whitehall  street.  I  think  they  can  not,  and  in  part  for  these 
reasons : 

1.  Such  a  route  would  be  an  entirely  new  and  independent 
route,  as  much  so  as  if  pursued  under  independent  authority 
from  the  legislature  to  another  corporation.  It  is,  in  effect, 
a  parallel  route,  which  the  legislature  have,  in  the  sixteenth 
section  of  the  act  of  1831;  reserved  to  themselves  the  right 
to  grant  to  a  distinct  corporation.  It  would  give  to  this 
company  the  right  to  operate  a  double  track  in  two  locations 
entirely  distinct.  This  was  not  intended  by  the  legislature. 
This  power  was  not  conferred  by  the  act  of  1831,  and 
although  the  act  of  1832  makes  no  mention  of  a  limitation 
to  a  double  track,  it  must  be  construed  in  connection  with 
the  charter  of  1831,  being  an  amendment  thereof,  and  not 
enlarging  the*  powers  of  the  corporation  in  this  particular. 

The  effect  of  the  defendants'  interpretation  is  to  authorize 
this  corporation,  with  the  consent  of  the  local  authorities,  to 
lay  and  construct  railroads  over  every  unoccupied  street  and 
avenue  of  the  Island  of  Manhattan.    It  is  unreasonable  to 
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suppose  that  the  legislature  intended  to  invest  this  company, 
even  under  the  superintendence  of  the  common  council,  with 
powers  and  privileges  so  s^^eeping  and  comprehensive.  The 
act  must  receive  a  reasonable  interpretation,  confining  it  sub- 
stantially to  the  main  purposes  of  its  original  enactment, 
except  so  far  as  additional  powers  are  plainly  conferred. 

2.  Nor  is  this  new  route,  in  any  just  sense,  a  mere  exten- 
sion of  the  original  railroad.  That  road  had  an  obvious 
limitation,  by  the  terms  of  the  charter,  to  a  single  route, 
though  with  a  double  track.  It  was  designed  to  open  a  rail- 
road communication  between  New  York,  at  Twenty- third 
street,  and  Harlem.  Below  that  point,  it  was  probably  sup- 
posed that  the  public  could  be  advantageously  served  by 
stages  and  other  conveyances.  By  the  act  of  1832,  permis- 
sion was  given,  under  certain  limitations,  to  extend  this  route 
further  south,  doubtless  with  a  view  to  public  accommodation 
in  the  more  southern  portion  of  the  city.  In  1840,  permis- 
sion was  given  to  extend  it  in  the  other,  the  northerly  direc- 
tion. In  1845,  by  the  act  of  May  14  of  that  year,  this 
power  was  conferred  in  more  distinct  and  ample  terms,  to 
continue  their  road  to  a  point  on  the  Hudson  river,  opposite 
Albany.  But  it  was  probably  never  imagined,  even  by  those 
interested  in  the  corporation,  that  these  acts  invested  the 
company  with  authority  to  establish  parallel  lines  of  railroad 
over  the  intervening  territory  between  New  York  and  Albany. 
Nor  is  it  in  my  opinion  a  just  construction  of  this  act  to  give 
it  a  wider  scope,  in  regard  to  its  extension  at  the  southern 
terminus,  further  than  required  by  the  plain  terms,  or  obvious 
meaning  of  the  language  employed.  It  may  extend  through 
such  otfifer  streets  as  the  common  council  may  designate,  but 
only  through  such  other  streets  as  may  subserve  the  leading 
object  of  the  extension,  to  wit,  a  continuation  of  the  road  to 
more  southern  portions  of  the  Island. 

I  think,  further,  that  a  reasonable  interpretation  of  the 
act  requires  that  the  extension  should  be  made  from  the 
terminus  of  the  road  already  constructed,  so  as  to  be  a  legii*- 
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mate  continuation  and  prolongation  thereof.  It  was  to  go 
further — not  to  return  back.  It  was  to  be  continued,  not  to 
branch  ofiF.  It  was  to  be  a  single  route,  not  several  routes. 
It  was  to  be  an  extension,  and  not  a  branch. 

I  am  not  able  to  give  this  act  any  otlier  construction.  I 
therefore  conclude,  that  the  permission  attempted  to  be 
granted  by  the  ordinance  of  the  21st  April,  1863,  was  not 
warranted  by  the  terras,  intent  or  fair  interpretation  of  the 
amended  charter  of  1832.  This  view  is  sufficient  to  dispose 
of  the  main  question  in  the  case,  and  makes  it  unnecessary  for 
me  to  consider  such  of  the  other  questions  presented  as  relate 
to  the  supposed  repeal  of  this  act,  by  the  passage  of  other 
acts  inconsistent  therewith. 

There  is  an  additional  ground  on  which  the  defendants  rest 
the  justification  of  their  proceedings  in  this  case,  and  that 
is :  that,  independent  of  any  statutory  grant  or  authority, 
the  permission  granted  by  the  common  council  to  the  New 
York  and  Harlem  Railroad  Company  is  maintainable  as  a 
lawful  exercise  of  power  granted  to  the  common  council, 
under  the  ancient  Dongan  and  Montgomery  charters.  But 
to  this  view  of  the  case  I  think  there  are  several  answers : 

1.  The  permission  granted  to  the  railroad  company  was, 
by  the  terms  thereof,  confessedly  based  upon  the  authority 
conferred  by  the  amended  charter  of  1832.  It  professed  to 
be  derived  from  that  source  and  no  other.  Under  that  all 
the  parties  acted,  and  there  is  some  reason  for  saying  that,  to 
that  the  parties  should  be  limited. 

2.  But  whether  so  or  not,  it  is  no  longer  a  debatable  ques- 
tion, a"  least  in  this  tribunal, 

(1.)  That  the  legislature  have,  notwithstanding  these 
charters,  the  right  to  make  grants  of  railroad  privileges  and 
franchises,  over  the  streets  and  avenues  of  the  city,  and  that 
when  this  power  is  exercised,  it  is  superior  to  and  exclusive 
of  any  power  which  previously  resided  in  the  local  author- 
ities ;  and,  (2.)  That  the  local  government  has  no  right  to 
graijt  railroad  privileges  ox  establish  railroads  irj  gities  ipde- 
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pendent  of  legislative  action  and  approval.  I  must  therefore 
overrule  this  ground  of  defense. 

I  think  it  is  also  settled,  upon  authority,  that  ^all  public 
streets  and  highways  are  for  the  use  of  the  people  of  the 
whole  state,  whether  located  in  town  or  country,  that  the  in- 
terest in.  such  use,  or  the  ownership  thereof,  ib  publici  Juris ; 
that  the  appropriation  of  such  streets  to  private  or  corporate 
use,  without  authority  of  law,  and  the  consequent  obstruc- 
tion of  them,  and  impediments  to  travel  occasioned  thereby, 
constitute  a  nuisance,  and  justify  an  injunction,  and  that  the 
people  of  the  stat^  are  the  appropriate  parties  to  seek  and 
enforce  the  necessary  remedy.  Hence,  in  this  case,  the  action 
is  well  brought  in  their  behalf.  If  so,  it  would  not  furnish 
a  sufficient  objection  to  the  granting  of  an  injunction,  .even 
if  the  other  plaintiffs  were  improperly  joined.  I  can  not  say 
they  are  so,  for  although  they  might  not  have  a  good  cause 
of  action  if  the  defendants  were  proceeding  lawfully  under 
valid  grants,  they  may,  nevertheless,  sustain  serious  damages 
by  the  acts  of  the  defendants,  and  if  such  acts  are  unlawful, 
perhaps  be  entitled  to  the  preventive  remedy  of  injunction. 

There  are  one  or  two  other  objections  peculiar  to  one  of  the 
defendants,  to  wit,  the  corporation  of  New  York,  which  it  is 
necessary  to  consider : 

1.  It  is  said  that  this  defendant  can  not  be  prosecuted  in 
a  civil  action  otherwise  than  in  the  first  judicial  district. 

2.  That  this  defendant  has  no  interest  in  the  subject 
matter  of  the  suit  or  injunction,  and  is  not  a  necessaiy  or 
proper  party  to  the  action. 

3.  That  on  the  plaintiff's  own  showing  there  is  no  cause  of 
action,  and  no  ground  for  an  injunction  against  such  defend- 
ant. 

I  wiU  examine  these  questions  briefly. 

(1.)  Section  one  of  the  act  of  14th  of  April,  1860,  (chap. 
379,)  declares  that  "the  Supreme  Court  in  the  first  judicial 
district,  the  Court  of  Conmion  Pleas,  and  the  Superior  Court 
of  the  city  of  New  York,  shall  have  exclusive  jurisdiction 
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of  all  actions  or  special  proceedings  wherein  the  mayor, 
aldermen  and  commonalty  thereof  are  made  a  party  defend- 
ant." This  language  is  very  comprehensive,  but,  I  think,  it 
never  could  have  been  intended  to  locate  all  actions  in  the 
city  of  New  York,  in  which,  whatever  might  be  the  cause 
of  action,  or  wherever  situated,  or  however  numerous  the 
parties  might  be,  the  corporation  of  the  city  was  made  one 
of  the  defendants.  If  such  was  the  intention,  the  law  ought  ^ 
to  be  speedily  repealed.  It  is  susceptible  of  another  inter- 
pretation, which  is  more  agreeable  to  the  probable  intention 
of  the  legislature,  and  I  think  it  should  receive  such  inter- 
pretation. It  may  read,  that  in  actions  in  the  first  judicial 
district,  the  Supreme  Court,  the  Court  of  Common  Pleas 
and  the  Superior  Court  shall  be  the  sole  tribunals  to  try 
causes  in  which  the  corporation  is  impleaded.  Even  this  is  a 
more  liberal  construction  th^n  was,  I  think,  intended  by  the 
legislature. 

I  think  the  object  of  the  legislature  was  to  limit  the 
jurisdiction  to  the  specified  tribunals  in  cases  where  the  cor- 
poration was  the  sole  defendant — or  else,  where  the  action 
was  to  recover  a  claim  against  the  corporation.  This  is  a 
reasonable  inference  firom  the  phraseology  of  the  second  sec- 
tion, and  I  should  give  it  that  construction  if  it  were  neces- 
sary to  decide  that  question  in  the  present  instance ;  which 
it  is  not  necessary  to  do  for  reasons  to  be  presently  given. 

(2.)  Nor  is  it  necessary  to  pass  definitively  upon  the 
question  whether  a  cause  of  action  is  stated  in  the  complaint 
against  the  corporation,  or  whether  it  is  a  necessary  or  proper 
party  to  the  suit.  Notwithstanding  the  case  referred  to  in 
the  defendants'  points,  and  decided  in  the  first  district,  I  am 
inclined  to  think  the  mayor,  aldermen  and  commonalty  of 
New  York  were  proper  parties  to  the  action,  inasmuch  as  the 
object  of  the  action  is  not  only  to  obtain  the  injunction,  but 
to  annul  or  declare  void  the  ordinance,  in  maintaining  which, 
this  defendant  may  claim  and  apparently  has  an  important 
pecuniary  interest  to  the  extent  of  ten  per  cent  of  the  gross 
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receipts  from  travel  below  Union  square,  doubtless  expected 
to'  reach  a  very  large  amount. 

(3.)  But,  upon  the  facts  stated  in  the  complaint,  I  do  not 
see  any  cause  for  an  injunction  against  the  corporation. 
There  is  no  allegation  whatever,  that  they  are  about  to  do  or 
that  they  threaten  any  act  whatever  obstructing  or  incumber- 
ing the  streets  or  otherwise,  in  execution  of  the  permission 
granted,  nor  is  it  alleged,  nor  does  it  appear,  that  the  railroad 
company,  in  executing  the  ordinance,  are  the  agents  of  the 
corporation,  but  it  is  rather  to  be  inferred  that  they  are  in- 
dependent contracting  parties. 

For  these  reasons,  I  am  of  opinion  that  the  motion  for  an 
injunction  against  the  mayor,  aldermen  and  commonalty  of 
the  city  of  New  York  should  be  denied,  and  the  temporary 
injunction  dissolved,  with  ten  dollars  costs :  but  as  against 
the  other  defendant,  the  New  York  and  Harlem  Bailroad 
Company,  that  a  motion  for  an  injunction  should  be  granted, 
and  the  temporary  injunction  continued — ten  dollars  costs 
of  making  and  opposing  the  application,  to  abide  the  event 
of  the  action. 

[Nbw  Tobk  Special  Txbx,  October  28, 1864.    Soffdtoom,  Justice.] 


Fbank  Pilling,  by  Henry  N.  Hewitt,  his  next  friend  and 
special  guardian,  appellant^  vs.  Sabah  Pilling  and  others, 
respondents. 

Evidence  held  sufficient  to  establish  the  fact  that  a  testator,  at  the  time  of 
the  publication  of  an  instrument  offered  for  probate  as  his  last  will  and  testa- 
ment, was  of  sound  and  disposing  mind  and  memory  and  was  competent  to 
make  and  execnto  a  will. 

On  appeal  to  the  Supreme  Court  from  a  decree  of  a  surrogate  denying  probate 
of  an  instrument  propounded  as  a  will,  the  court,  if  it  deems  the  decree 
against  the  evidence,  is  not  bound  to  award  a  feigned  issue  to  try  the  ques- 
tions of -fiict,  but  may  direct  such  Judgment  and  decree  to  be  entered  as  tho 
Burrogato  should  baTe  made. 
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APPEAL  from  a  decree  of  the  surrogate  of  the  county  of 
Clinton,  refusing  to  admit  to  probate  an  instrument  pur- 
porting to  be  the  last  will  and  testament  of  James  Pilling, 
late  of  the  town  of  Ausable  in  that  county,  deceased ;  which 
decree  was  made  on  the  31st  day  of  December,  1863.  The 
appeal  was  brought  by  Frank  Pilling,  a  grandson  of  the 
testator,  and  only  child  of  Harvey  Pilling,  deceased. 

Ames  &  Hewitt,  for  the  appellant, 

Beckwiths  &  Johnson,  for  the  respondents  George  Pilling 
and  others.  ^--wa^'-*^*^**^*^ 

Bobert  8,  HaU,  for  the  respondent  G^fof^e  Adgate  and 
others.  '        ,\    '^  /  '''*  \ 

Winsloto  C,  Watson,  Jun,  special  guarljiaii  foir  killrat  rey 

Bpondents.  ..,     , .  "^""^ 

» 

By  the  Court,  Bockes,  J.  This  is  an  appeal  from  the  de- 
cree of  the  surrogate  of  Clinton  county,  denying  probate  of 
.  the  will  of  James  Pilling,  deceased. 

All  the  requisite  formalities  in  the  execution  of  the  will 
were  observed,  and  it  was  refused  probate  on  the  ground, 
solely,  that  the  testator  at  the  time  of  its  publication  was  not 
of  sound  and  disposing  mind  and  memory  and  was  therefore 
incompetent- to  make  a  last  will  and  testament. 

The  instrument  offered  for  probate  was  executed  on  the 
11th  January,  1862,  in  the  presence  of  four  persons,  three  of 
whom  signed  as  witnesses  ;  and  by  its  terms  made  disposition 
of  property,  real  and  personal,  amounting  to  about  forty 
thousand  dollars.  The  deceased  died  July  1,  1863,  aged 
about  seventy-five  or  seventy-six  years.  It  seems  that  he 
had  an  attack  of  paralysis,  or  "partial  paralysis,"  a  few 
•weeks  prior  to  the  execution  of  the  will,  and  his  health  was 
somewhat  disturbed  for  a  long  time  l^  a  general  constipa- 
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tion  of  the  bowels.  But  his  illness  was  not  very  severe  or 
dangerous  in  character,  and  did  not  long  prevent  him  from 
attending  church,  making  his  usual  visits  among  his  neigh- 
bors and  friends,  and  giving  his  personal  attention  to  his 
business  affairs.  These  he  continued  to  direct  until  his  de- 
cease, and  from  aught  that  appears,  with  his  usual  sagacity. 

The  persons  who  witnessed  the  will  had  known  the  de- 
ceased for  many  years,  and  were  well  acquainted  with  him. 
They  regarded  him  as  of  sound  mind  and  memory,  at  that 
time.  Mr.  J.  D.  Kingsland,  one  of  the  witnesses,  states  that 
he  had  been  well  acquainted  with  Mr.  Pilling  for  thirty  or 
forty  years,  and  they  were  as  intimate  as  two  men  well  could 
be,  and  that  he  had  had  business  transactions  with  him, 
more  or  less,  for  over  twenty  years.  Mr.  Cleaves,  another  of 
the  witnesses  to  the  instrument,  says  that  he  had  known  him 
for  ten  years  and  saw  him  quite  frequently  during  the  last 
three  years  of  his  life.  These,  with  the  third  witness,  Mr. 
Scribner,  and  also  Mr.  Ames  who  drew  the  will,  and  Mr. 
Hewitt  who  was  present  and  heard  him  direct  its  terms  and 
provisions,  all  deemed  him  of  sound  and  disposing  mind 
and  memory,  and  on  their  examination  before  the  surrogate 
declared  their  opinion  to  that  effect. 

It  appears,  also,  that  the  deceased  had  long  contemplated 
the  making  of  a  will,  and  had  selected  Mr.  Ames  as  the  one 
he  wished  to  draft  it.  This  purpose  he  had  repeatedly  ex- 
pressed, and  he  had,  too,  avowed  his  intention,  in  a  general 
way  corresponding  with  the  terms  and  conditions  as  they  now 
appear  in  the  instrument.  After  it  was  executed  he  made 
allusion  to  the  fact,  showing  a  recollection  of  what  he  had 
done. 

His  directio^is  to  Mr.  Ames,  as  stated  by  the  latter,  were 
given  specifically,  clearly  and  understandingly.  He  had  pre- 
viously made  an  appointment  with  Mr.  Ames  for  the  purpose, 
stated  his  general  design  to  fix  his  property  so  that  his  sons 
could  not  use  it  up,  and  with  deliberation  and  careful  thought 
dictated  the  terms  and  conditions  of  the  instrument.    It  was 
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prepared  in  his  presence,  according  to  his  purpose,  and 
signed  after  discussing  with  Mr.  Ames  its  several  parts. 
This  seems  firmly  established  by  the  evidence  of  Mr.  Ames, 
Mr.  Hewitt,  Mr.  J.  D.  Kingsland  and  Mr.  Scribner. 

On  this  point  it  may  be  well  to  see  how  the  statements  of 
these  witnesses  stand  on  the  record.  Mr.  Kingsland  says  the 
instrument  was  carefully  read  over  to  the  deceased,  and  he 
was'especialy  interrogated  by  Mr.  Ames,  in  reference  to  all 
the  l^acies,  bequests  and  particulars  contained  therein; 
that  he  was  particular  to  inquire  in  relation  to  the  effect  of 
every  part  of  the  instrument  he  did  not  fully  understand,  and 
after  the  same  and  the  entire  contents  seemed  by  him  to  be 
fully  understood,  he  signed  it.  The  witness  adds:  "The 
reason  why  I  became  certain  that  he  knew  the  instrument  as 
his  will  was  because  every  part  of  it  was  fully  considered  by 
him  in  my  presence,  and  after  such  consideration  he  signed 
it."  Again :  "  He  seemed  fully  to  understand  what  he  wanted 
the  instrument  to  contain,  and  when  any  of  its  provisions 
were  read  over  that  he  did  not  fully  comprehend  at  first 
reading,  such  provisions  were  read  over  to  him,  and  he  ex- 
pressed himself  satisfied  with  the  instrument,  when  he  signed 
it."  Mr.  Cleaves  says :  "The  will  was  read  over  to  him  in 
my  presence  particularly.  He  seemed  to  understand  it — the 
different  parts  of  it.  He  made  some  expressions  as  to 
different  parts  of  it.  I  think  he  requested  one  clause  to  be 
read  the  second  time,"  Mr.  Ames  states  particularly  the  cir- 
cumstances under  which  the  paper  was  prepared,  the  general 
purpose  of  the  deceased  as  expressed  by  him,  his  particular 
dictation  of  all  its  parts,  his  discussion  of  its  provisions  and 
its  deliberate  consideration  and  execution.  In  all  this  he  is 
corroborated  by  Mr.  Hewitt.  So,  Mr.  Scribner,  while  he 
thought  bhn  a  little  forgetful,  says  he  made  comments  when 
the  will  was  being  read  over,  in  regard  to  its  contents,  and 
finally  expressed  himself  to  the  effect  that  the  will  contained 
the  best  'that  he  could  do. 

These  witnesses  speak  of  the  drcumstances  attending  the 
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preparation  and  execution  of  the  will,  and  they  tend  thereby 
to  prove,  if  they  do  not  inoontestibly  demonstrate,  the 
mental  capacity  and  vigor  of  the  deceased  at  the  time  he 
published  the  instrument  as  his  last  will  and  testament. 
These  statements  of  fact  are  not  contradicted,  nor  is  there 
any  thing  disclosed  by  the  case  tending  to  impair  their  force. 
These  witnesses  are  very  intelligent,  clear  in  their  statements, 
and  of  undoubted  integrity.  Accepting  their  evidence  as 
true,  it  seems  impossible  that  Mr.  Pilling,  at  the  time  the 
instrment  was  executed,  was  incapable  of  making  a  legal 
disposition  of  his  property  by  a  last  will  and  testament.  In 
addition  we  have  the  fact  before  us  that  he  transacted  other 
matters  of  business  about  the  same  time,  and  continued  the 
management  of  his  property,  which  must  have  required 
business  capacity,  down  to  the  time  of  his  decease. 

Other  witnesses  give  general  evidence  tending  to  show  a 
retention  of  capacity  and  mental  vigor.  Mr.  Edmund  Kings- 
land,  Mr.  Whitney,  Mr.  Tomlinson,  Mr.  Payne,  Mr.  Thomas 
M.  Hustis,  Mr.  Page,  and  some  others,  frequently  saw  him, 
conversed  with  him,  and  many  of  them  had  business  trans- 
actions with  him  during  the  liatter  period  of  his  life.  They 
all  speak  of  him  as  possessing  his  usual  faculties  and  powers 
of  mind,  except  perhaps,  as  some  expressed  it,  he  seemed  at 
times  a  little  forgetful.  The  purport  and  strength  of  their 
evidence  is  to  the  effect  that  he  was  capable  of  making  a 
valid  will.  According  to  their  evidence  his  mental  faculties 
could  not  have  been  seriously  disordered  or  impaired,  cer- 
tainly not  to  an  extent  to  render  him  incapable  of  reasoning 
upon  matters  requiring  the  exercise  of  prudence,  discretion 
and  judgment;  or  incompetent  to  judge  correctly  of  sur- 
rounding circumstances.  Is  the  case  made  by  the  propo- 
nent met  and  overcome  by  the  contestants  ?  Doctor  Weston 
testifies  that  he  had  been  well  acquainted  with  the  deceased 
for  upwards  of  twenty  years,  and  was  his  family  physician. 
He  attended  him  before  and  at  the  time  the  will  was  exe- 
cuted.   He  says  he  was  not  poBsesBed  of  his  usual  vigor  of 
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mind.  He  says :  *•  His  niind,  so  far  as  it  acted,  was  sound 
and  rational,  but  the  sudden  stopping  indicated  a  want  of 
memory  or  defective  memorj\"  He  also  says  he  was  naturally 
slow  in  uttering  his  opinions,  not  rapid  in  expressing  his 
understanding.  His  sentences  were  well  connected  and  ra- 
tional, except  want  of  meraor3^  He  did  not  by  any  speech 
otherwise  than  this  indicate  mental  derangement.  Doctor 
Houghton  saw  him  in  December,  when  he  had  the  attack 
spoken  of  as  "partial  paralysis."  He  also  saw  him  subse- 
quently. His  conclusion  was  that  his  mind  had  been  seri- 
ously enfeebled.  Mr.  Raymond,  a  son  in  law  of  the  deceased, 
was  with  him  during  the  month  of  January,  and  saw  him 
about  every  day.  Had  difficulty  in  making  him  understand. 
He  detailed  one  remarkable  conversation,  inconsistent  with  a 
sound  and  healthy  state  of  mind.  He  did  not  consider  him 
competent  to  make  a  will.  The  wife  of  this  witness  was  one 
of  the  contestants  of  the  will.  Mrs.  Pilling,  the  widow  of 
the  deceased,  thought  he  was  different  after  he  had  the 
attack  of  paralysis ;  his  memory  was  bad ;  had  to  talk  to  him 
a  good  deal  to  have  him  understand  a  little.  George  Pilling, 
son  and  contestant,  testified,  that  he  talked  incoherently  and 
unreasonably.  In  speaking  of  the  cost  of  a  farm,  he  put  acres 
in  the  place  of  dollars  and  dollars  in  the  place  of  acres — did 
not  think  of  any  thing  else — hard  to  make  him  understand. 
Henry  Pilling,  a  son  and  contestant,  said  his  memory  was 
bad — could  not  understand  readily — tried  to  do  business  and 
was  found  unable  to  consummate  it.  He  deemed  him  incom- 
petent to  make  a  will.  Mr.  Pope  saw  him  and  tried  to  do 
business  with  him — thought  him  unsound  in  mind — was 
forgetful. 

This  is  the  substance  of  the  evidence  on  the  part  of  the 
contestants.  In  my  judgment  it  fails  to  overcome  the  case 
made  by  the  proponent  in  favor  of  the  mental  capacity  of 
the  deceased.  There  is  a  strong  preponderance  of  evidence 
in  favor  of  thfe  position  that  he,  at  the  time  the  will  was  exe- 
cuted, possessed  capacity  and'  ufiderstanding  sufficient  to 
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make  a  valid  disposition  of  his  property  by  a  last  will  and 
testament.  It  is  quite  possible  that  his  mind  and  memory 
were  somewhat  impaired.  Such  is  the  natural  effect  of  age 
and  disease.  But  if  we  may  rely  on  the  evidence  of  those 
who  were  present  when  the  will  was  prepared  and  executed, 
he  had  that  degree  of  recollection  which  enabled  him  to  con- 
sider the  property  he  had  to  dispose  of,  And  the  persons  to 
whom  he  wished  to  give  it,  and  the  power  of  summing  up  in 
his  mind  so  as  to  practice  caution  and  prudence  in  the  exer- 
cise of  his  bounty.  There  is  no  pretense  that  he  made  the 
will  under  any  delusion;  or  that  he  was  improperly  influ- 
enced. On  the  contrary,  he  dictated  the  terms,  which  were 
substantialy  in  consonance  with  his  settled  purpose,  fre- 
quently expressed  while  in  a  healthy  condition  both  of  body 
and  mind.  The  instrument  was  drawn  according  to  his  sug- 
gestion and  under  his  free  dictation.  The  position  taken  by 
the  contestants  was  that  his  faculties — his  judgment  and 
understanding — were  destroyed ;  that  he  was  an  imbecile 
to  an  extent  which  rendered  him  incapable  of  performing 
business  transactions.  This  position  can  not  be  sustained, 
unless  we  discredit  the  evidence  of  the  four  or  five  witnesses 
who  were 'present  when  the  instrument  was  prepared  and 
executed,  and  also  the  evidence  of  some  half  dozen  others 
who  conversed  and  did  business  with  him  on  numerous  occa- 
sions about  the  time  and  after  that  date. 

In  my  judgment  the  decision  of  the  surrogate  was  clearly 
against  the  evidence,  and  the  decree  refusing  probate  of  the 
will  should  be  reversed. 

The  next  question  is  whether  a  feigned  issue  should  be 
awarded  to  try  the  question  of  fact  in  regard  to  the  mental 
capacity  of  the  testator,  at  the  time  of  making  the  will ;  or 
whether  this  court  should  Aow  direct  such  judgment  and 
decree  as  the  surrogate  should  have  made  when  the  case  was 
before  him. 

Prior  to  the  judiciary  act  of  1847,  appeals  from  orders  of 
the  surrogate  admitting  or  denying  probate  of  wills  were 
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taken  to  the  circuit  judge,  and  in  case  of  reversal  by  him  of 
the  surrogate's  decree  upon  questions  of  fact,  a  feigned  issue 
was  directed  to  be  made  up  to  try  the  question  by  jury  at  the 
circuit.  (2  B.  S,  66,  §§  55,  57.  Id,  608,  §§  90-98.)  In 
case  of  reversal  by  the  circuit  judge  upon  a  question  of  fact, 
this  course  was  the  only  one  authorized  bylaw.  He  could 
in  that  case  make  no  other  or  different  order.  By  the  judi- 
ciary act  of  1847,  such  appeals  were  authorized  to  be  brought 
to  the  Supreme  Court.  (Sees.  Laws,  1847,  chap,  280,  §  17. 
4  How,  Ft,  Bep,  439.)  But  no  limitation  was  then  made 
upon  the  powers  of  the  Supreme  Court  as  an  appellate  tribu- 
nal ;  nor  was  any  direction  given  in  regard  to  the  mode  of 
proceeding.  In  1848,  an  act  was  passed  in  relation  to  pro- 
ceedings pending  before  the  late  circuit  judges,  and  em- 
powered the  Supreme  Court  to  hear  and  determine  all 
appeals  taken  from  any  decision  made  by  any  surrogate  in 
relation  to  the  probate  of  any  will,  to  the  late  circuit  judges ; 
and  it  was  there  declared  that  the  Supreme  Court  should 
possess  the  same  powers  and  exercise  the  same  jurisdiction, 
on  such  appeals,  as  were  conferred  by  law  upon  any  of  the 
late  circuit  judges ;  and  further,  to  make  such  orders  in  these 
cases  as  should  be  just.  This  act  had  application  only  to 
appeals  pending  at  the  time  of  its  passage.  I  am  unable  to 
find  any  statute  limiting  the  powers  of  the  Supreme  Court 
in  regard  to  the  disposition  of  appeals  like  this  under  con- 
sideration ;  and  this  court  has,  by  express  provision,  all  the 
powers  and  jurisdiction  possessed  by  the  former  Court  of 
Chancery.  (Const  art  6.  Judiciary  Act,  1847,  §  16.)  It 
is  indisputable  that  the  Court  of  Chancery  had  authority  on 
appeal  to  declare  a  paper  valid  or  invalid  as  a  will,  and  to 
adjudge  that  it  be  admitted  to  or  refused  probate.  That  court 
possessed  this  power  by  virtue  of  its  general  jurisdiction. 
(26  Wend,  318,  et  seq,  8  Paige,  502.  10  id.  85.  11  Barb, 
661.  22  K  Y,  Bep,  420.)  The  question  whether  this  court 
possessed  greater  powers  than  did  the  circuit  judges  on  ap- 
peals of  this  character  was  considered  in  Whitbech  v.  Patter* 
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sofiy  (22  Barb,  84,  85.)  Judge  Strong  there  remarks :  "  This 
court  not  only  takes  the  place  of  the  circuit  judge,  but  also 
that  of  the  Court  of  Chancery,  in  respect  to  such  appeals. 
•It  has  all  the  powers  of  the  circuit  judge,  in  such  cases,  and 
also  the  powers  of  the  Court  of  Chancery  on  appeal-  from  that 
officer."  This  question  was  also  considered  in  Mason  v. 
Jones,  (2  Brad/.  181,)  and  a  similar  conclusion  was  arrived 
at.  In  that  case  the  principle  was  adopted  that  appellate 
courts,  unless  limited  by  statutory  provisions,  have  the  power 
to  give  the  judgment  which  the  inferior  tribunal  should  have 
rendered.  I  am  therefore  led  to  the  conclusion  that  it  is 
within  the  jurisdiction  and  powers  of  the  Supreme  Court  in 
this  class,  of  appeals  to  award  such  judgment  as  the  surro- 
gate should  have  given  when  the  case  was  before  him  for 
adjudication.  The  court  may  undoubtedly  award  a  feigned 
issue  to  try  the  question  of  fact.  This  has  been  done  by  the 
Supreme  Court,  the  Court  of  Errors  and  by  the  Court  of  Ap- 
peals. So  the  case  may  be  remitted  to  the  surrogate's  court 
with  judgment  of  reversal  and  with  directions  to  proceed 
there  with  it,  as  was  done  in  Burritt  v.  SilUman^  (13  N.  Y. 
Hep.  93,  98.) 

In  the  case  under  consideration,  we  are  of  the  opinion, 
most  clearly,  that  the  deceased  was  competent  to  make  the 
will  presented  for  probate.  We  think  the  evidence  before  us 
quite  conclusive  of  this  question.  Nor  do  we  deem  it  at  all 
probable,  after  a  very  careful  examination  and  consideration 
of  the  whole  case,  that  the  contestants,  on  a  retrial  before 
the  surrogate  or  before  a  jury,  could  establish  the  allegation 
that  the  instrument  oflFered  for  probate  was  invalid"  as  a  will, 
by  reason  of  the  testator's  imbecility  and  incompetency. 

We  must  therefore  order  a  reversal  of  the  decree  appealed 
from,  and  direct,  as  was  done  in  Coffin  v.  Coffin,  (23  N,  Y. 
Hep.  9,)  that  the  will  stand  as  a  valid  instrument,  and  that  the 
surrogate  of  Clinton  county  admit  the  same  to  probate  and  ^ 
enter  it  of  record,  and  issue  letters  testamentary  thereon. 

All  the  costs  in  the  case,  from  thie  first,  should  be  paid  from 


KEW  YORK— NOVEMBER,  1865.  95 

Lombardo  v.  Case. 

the  estate,  except  that  the  respondents,  and  contestants, 
George  Pilling,  Henry  Pilling  and  Kichard  Pilling,  should 
have  no  costs  of  the  appeal.  ' 

Judgment  accordingly.     . 

[St.  Lawrence  Gbkebal  Term,  October  4,  1865.    £oeke»f  Jamet  and  JtoM- 
kroHSj  Justices.] 


LOMBABDO  V8,  CaS^. 

The  defo'Ddant  executed  the  following  contract,  dated  New  York,  October  8, 1868 : 
"  For  valae  received,  the  bearer  may  call  on  me  for  one  thousand  shares  of  the 
stock  of  the  Cleveland  and  Pittsburgh  Railroad  Company  at  one  hundred  and 
seventeen  (117)  per  cent,  any  time  in  six  months  f^om  date,  without  interest. 
The  bearer  is  entitled  to  all  the  dividends,  or  surplus  dividends  declared 
during  the  time,  to  half  past  one  p.  m.  each  day."  ITeld  that  the  holder  of 
the  contract  was  not  entitled  to  a  dividend  which  had  been  declared  and 
announced  previous  to  the  date  of  the  contract ;  although  at  the  time  of  its 
execution  the  stock  was  selling  "  dividend  on." 

Held,  alao,  that  the  plaintiff  would  not  be  permitted  to  prove,  on  the  trial,  that 
by  the  general  custom  of  brokers  and  dealers  in  stocks'  m  the  city  of  New 
York,  the  words  "dividends  or  surplus  dividends,"  in  the  contract,  were 
intended  to  mean  dividends  declared  on  the  stock,  whether  they  had  been 
announced  before  or  after  the  date  of  the  contract,  provided  that  on  the  day 
the  contract  was  made,  the  stock  was  selling  in  the  market  "  dividend  on," 
and  not  "  ex  dividend ;"  for  the  reason  that  effect  could  not  be  given  to  the 
custom  without  making  a  new  contract  between  the  parties. 

Meidf  further,  that  the  plaintiff  could  not  recover  the  dividend,  as  transferee  of 
the  stock,  where  there  was  no  allegation  in  the  complaint  going  to  show  that 
there  was  any  debt  or  duty  on  the  part  of  the  defendant  respecting  it ;  or 
that  he  had  received  it,  or  had  in  any  way  mterfered  with  the  plamtiff's 
right  to  it  as  transferee  of  the  stock. 

'  Six  months  from  date,"  can  not,  by  proof  of  any  custom,  be  extended  or 
explained  to  mean,  or  include,  "  a  day  or  two  before  date,"  Fer  Suthbr- 
LASD,  J. 

THE  plaintiff  sued  on  a  contract  made  by  the  defendant, 
of  which  the  following  is  a  copy : 

''New  YorJc,  October  8,  1863. 
For  value  received,  the  bearer  may  call  on  me  for  one  thou- 
sand shares  of  the  stock  of  the  Cleveland  and  Pittsburgh 
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Railroad  Company,  at  one  hundred  and  seventeen  (117)  per 
cent,  any  time  in  six  months  from  date,  without  interest. 
The  bearer  is  entitled  to  all  the  dividends  or  surplus  divi- 
dends declared  during  the  time  to  half  past  one  p.  m.  each 
day.  Watson  E.  Case." 

The  complaint  alleged  that  by  the  general  custom  of 
brokers  and  dealers  in  stocks  in  the  city  of  New  York,  the 
words  "dividends  or  surplus  dividends"  in  the  contract  were 
intended  to  mean  dividends  declared  on  the  stock,  without 
regard  to  whether  they  had  been  announced  before  or  after 
the  date  of  the  contract,  provided  that  on  the  day  the  con- 
tract was  made  the  stock  was  selling  in  the  market "  dividend 
on,"  and  not  "ex  dividend  ;"  that  at  the  time  of  the  making 
of  the  contract  a  dividend  of  four  per  cent  had  been  declared 
and  announced,  and  the  stock  was  selling  "dividend  on;" 
that  on  April  7,  1864,  the  plaintiff  called  for  and  demanded 
the  one  thousand  shares  of  stock,  and  also  for  the  four  per 
cent  dividend ;  that  the  defendant  delivered  the  stock,  but 
refused  to  pay  or  account  for  the  dividend,  and  the  plain- 
tiff demanded  judgment  for  the  amount  of  said  dividend, 
being  $2,000  and  interest.  • 

The  defendant  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
actios. 

Wright  dc  Prentice^  for  the  plaintiff. 

Wtn.  Allen  Butler^  for  the  defendant. 

SuTHEBLAND,  J.  It  is  vcry  clear  that  the  complaint  does 
not  state  a  cause  of  action  independent  of  the  general  custom 
of  brokerage  alleged  in  it,  for  the  complaint  alleges  that  the 
dividend  claimed  was  announced  previous  to  the  date  of  the 
contract,  and  by  the  contract  the  bearer  was  entitled  to  all 
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the  dividends  declared  "during  the  time/'  that  is,  during 
'^six  months  from  date"  of  contract. 

Now,  I  am  of  the  opinion  that  tlic  plaintiff  would  not  be 
permitted  on  the  trial  to  prove  the  alleged  custom,  for  the 
reason  that  effect  could  not  be  given  to  the  custom  without 
making  a  new  contract  between  the  parties.  "  Six  months 
from  date"  can  not,  by  proof  of  any  custom,  be  extended  or 
explained  to  mean  or  include  '"'a  day  or  two  before  date." 

Independent  of  this,  it  is  very  clear  that  the  complaint 
does  not  state  any  cause  of  action. 

The  defendant  does  not,  by  the  contract,  agi'ee  to  pay  the 
bearer  any  dividend  or  dividends,  or  to  collect  or  receive  such 
dividend  or  dividends  for  the  bearer.  •  The  contract  simply 
declares,  that  "  the  bearer  is  entitled  to  all  the  dividends," 
&c.  There  is  not  an  allegation  in  the  complaint  going  to 
show  that  there  is  any  debt  or  duty  on  the  part  of  the  de- 
fendant relative  to  the  dividend  claimed.  It  is  not  alleged 
that  he  has  received  it,  or  in  any  way  interfered  with  the 
plaintiff's  right  to  it,  as  the  transferee  of  the  stock.  The 
inference  from  the  complaint,  and  from  the  contract  set  forth 
in  it,  is,  that  whatever  right  the  plaintiff  has  to  the  dividend, 
he  has,  and  was  to  have,  as  the  transferee  of  the  stock,  and 
as  incident  of  or  to  the  stock. 

The  complaint  alleges  that  the  defendant  "has  never  paid 
or  accounted  for  the  said  dividend,  but  is  still  justly  indelfted 
to  the  plaintiff  therefor ;"  but  the  difficulty  with  the  com- 
plaint is,  that  it  does  not  state  facts  to  show  that  the  defend- 
ant is  under  a  legal  obligation  or  duty  to  pay  or  account  for 
the  dividend,  or  that  he  is  indebted  to  the  plaintiff  therefor. 

The  defendant  must  have  judgment  on  the  demurrer,  with 
costs. 

[New  Tobk  Special  Teem,  November  6, 1865.    Sutherland,  Justice.] 
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Thomas  vs.  Chapman  and  anothor. 

Although  affidavits  of  jurors  will  not  be  rec^'ived  to  show  thoir  own  misconduct, 
or  the  misconduct  of  their  follows,  they  are  adraiisible  to  show  the  miscon- 
duct of  a  party,  or  of  the  officer  having  cliargo  of  them. 

Affidavits  of  jurors,  going  to  fshow  tliat  thoy  agreed  to  the  venlict  only -in  con- 
sequence of  the  statements  of  the  officer,  tV  gecms,  are  not  admissible  for  that 
purpo5:e ;  but  it  is  not  ncceshary  for  the  party  complaining  of  the  verdict  to 
show  that  it  was  in  fact  influenced  by  the  stiitonicnta  of  the  officer. 

It  is  sufficiont  for  him  to  show  that  there  i.s  reason  to  suspect  that  the  state- 
ments were  made,  and  if  made,  that  thoy  were  likely  or  calculated  to  influ- 
ence the  verdict. 

/f  OTION  to  set  aside  a  verdict  on  account  of  the  miscon- 
duct of  the  officer  having  charge  of  the  jury. 

Sutherland,  J.  With  some  hesitation  I  have  come  to 
the  conclusion  that  the  verdict  in  this  case  must  be  set  aside 
for  misconduct  of  the  officer  having  the  jury  in  charge.  Bird, 
one  of  the  jurgrs,  in  his  affidavit,  states  expressly,  that  the 
officer  "stated  to  them  (the  jury,)  that  the  court  had  ad- 
journed and  left  orders  for  him  (said  officer,)  to  lock  up  the 
jury  and  keep  them  all  night,  unless  they  agreed  upon  a  ver- 
dict ;  that  the  case  was  clear  for  the  2^laintiff,  and  that  the 
jury  had  better  agree  aiid  go  home  ;  that  if  they  did  noty 
soon,  he  should  lock  the  Jury  up  for  the  night"  That  on 
several  occasions  in  the  course  of  the  afternoon,  the  officer 
made  "  the  announcements,  threats  or  intimations  in  about 
the  words  above  stated."  It  is  also  stated  in  the  affidavit  of 
Bird,  that  he  was  quite  unwell  at  the  time,  and  but  for  the 
prospect  or  fear  of  being  locked  up  for  the  night,  he  never 
would  have  agreed  to  the  verdict,  which  was  rendered  for  the 
plaintiff*  for  $2348.07.  Thomas,  another  of  the  jurors,  states 
in  his  affidavit  that  the  statement  in  Bird's  affidavit  as 
regards  the  words  used  by  the  officer,  is  true,  and  that  he 
"  would  never  have  agreed  to  the  verdict,  had  it  not  been  for 
the  prospect  of  being  kept  up  all  night,"  &c. 

The  affidavit  of  the  officer  having  charge  of  the  jury  is  not 
entirely  satisfactory.    He  states  that  the  jury  retired  after 
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the  charge  of  llie  court,  at  about  half  piist  twelve  i/cloci: ; 
that  the  court  adjourncil  about  thrv-i^  o'clock;  that  he  ^'clid 
not  have  any  communi'cation  with  the  jurorr*,  or  any  of  t:ieui, 
except  to  ask  them  if  they  had  agreed  upi)n  (hinv  verdict,  or 
to  listen  to  remarks  or  inquiries  which  they  made  to  hiiu  ; 
that  he  did  not  say  any  thing  to  thcni,  in  reference  -to  the 
merits  of  the.  case  or  their  deliberations  us  Jurymen:'  Ho 
states,  that  upon  informing  the  jury  that  the  Judge  had 
directed  him  to  allow  tbem  to  go  out  for  ref/j;ihn'cu[r>  at  livj 
o'clock  "one  of  the  jurors  asked  depor.ent  v/liat  ho  would  do, 
with  them  after  that ;  whether  he  would  lock  them  up  all 
night ;  that  deponent  would  not  tell  them  what  his  instruc- 
tions were  on  that  point,  and  passed  it  off  by  saying,  /  sup- 
pose so/*  &c.  ' 

It  is  true,  the  officer  denies,  in  his  affidavit,  that  he  said 
to  the  jury  what  Bird  and  Thomas,  the  two  jur^^men,  say  he 
said  ;  or  that  he  used  wc/rds  of  like  tenor  and  effect ;  but  I 
think  his  affidavit  contains  a  confession  that  he  did  say  what 
he  ought  not  to  have  said. 

The  affidavit  of  the  other  ten  jurors  is  a  mere  general  affi- 
davit, that  the  statements  in  the  officers  affidavit  as  to  the 
conduct  of  the  officer,  and  his  communications  with  the  jury, 
are  true.  Conceding  this  affidavit  to  have  been  made  in  the 
most  perfect  good  faith,  it  probably  only  amounts  to  this,  viz : 
that  the  ten  jurors  did  not  hear  or  may  not  have  heard,  the 
Btatements  of  the  officer  mentioned  in  the  affidavits  of  the 
other  two  jurjTnen. 

Affidavits  of  jurors  will  not  be  received  to  show  their  own 
misconduct,  or  the  misconduct  of  their  fellows,  {Clum  v. 
Smith,  5  Hill,  560 ;)  but  I  think  there  is  no  doubt  that  they 
are  admissible  to  show  the  misconduct  of  a  party,  or  of  the 
officer  having  charge  of  them.  {See  Reynolds  v.  Champlain 
Trans,  Co.,  9  How,  Pr.  i?.  7.) 

That  portion  of  the  affidavits  of  the  two  jurors  which  goes 
to  show  that  they  agreed  to  the  verdict  only  in  consequence 
qf  the  statemejit0  of  the  offiger,  is  not  probably  admissible  for 
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that  purpose;  {Taylor  v.  Everett,  2  How.  Pr.  R.  23,)  but  it 
is  not  necessarj'  for  the  defendant,  Chapman,  to  show  that 
the  verdict  was  in  fact  influenced  by  the  statements  of  the 
officer.  It  is  sufficient,  I  think,  for  him  to  show  that  there 
is  reason  to  suspect  that  the  statements  were  made,  and  if 
made,  that  they  were  likely  or  calculated  to  influence  the 
verdict.  (  Wilson  v.  Abrahams,  1  Hill,  211.  Knight  v.  /n- 
habitants  of  Freeport,  17  Mass,  R,  218.  Coster  v.  Merest, 
3  Brod.  dt  Ring,  257,  7  C.  L,  Rep.  433.) 
.  The  motion  to  aside  the  verdict  for  misconduct  of  thef 
officer  must  be  granted,  with  $10  costs,  to  abide  the  event  of 
the  action.  Of  course  it  will  be  necessary  to  decide  the  mo- 
tion for  a  new  trial  on  the  case  made. 

[Nkw  York  Special  Term,  November  6, 1865.    Sutherland,  Justice.] 


Stockbridge  vs,  Schoonmakeb. 

The  defendant  addressed  a  letter  to  S.,  introducing  A.  to  him,  and  stating  that 
A.  wished  to  purchase  some  pure  liquors  on  a  credit  of  three  months,  for 
any  amount  not  exceeding  $100 ;  and  adding  that  he,  the  defendant,  consid- 
ered A.  perfectly  good,  and  that  he  would  indorse  for  him  to  that  amount. 
S.  without  the  knowledge  or  consent  of  the  defendant,  delivered  the  letter  to 
the  plaintiff,  who,  on  the  faith  of  it,  furnished  certain  liquors  to  A. 

Sddy  1.  That  the  letter  was  not  in  itself  a  guarahty  to  the  phiintiff  for  the  price 
of  the  goods  sold  by  him  to  A. 

2.  That  the  guaranty  was  conditional ;  to  be  created  if  required,  and  then  by 
indorsement  only. 

8.  That  the  defendant  could  not  be  made  liable  in  any  other  form,  until  after  a 
refusal  by  him  to  indorse  A.'s  note. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  complaint  alleged,  that  on  or  about  the 
24th  day  of  February,  1862,  at  the  city  of  New  York,  in 
consideration  that  the  plaintiff,  at  the  request  of  the  defend- 
ant, would  sell  to  one  Valentine  Arrent,  on  a  credit  of  three 
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months^  8ucli  goods  as  the  said  Valentine  Arrent  should 
desire  to  buy  of  the  plaintiiF,  consisting  of  various  kinds  of 
liquors,  the  defendant  promised  to  be  answerable  to  the  plain- 
tiff for  the  payment  by  the  said  Valentine  Arrent,  for  the 
price  of  the  goods  so  sold  on  credit,  to  an  amount  not 
exceeding  a  total  credit  of  $100,  and  that  a  memorandum 
of  said  agreement  was  thereupon  made  in  writing  expressing 
the  consideration  thereof,  and  was  subscribed  by  the  defend-  ^ 
ant,  of  which  the  following  is  a  copy : 

^^  Brooklyn,  February  24,  1862. 
Dear  Sir :  This  note  will  introduce  to  you  Valentine  Arrent 
(the  German,)  I  spoke  of  to  you  on  the  22d  inst. ;  he  wishes 
to  purchase  some  pure  liquors  on  a  credit  of  three  months  for 
any  amount  not  exceeding  100  dollars.  I  consider  him  per- 
fectly good,  and,  if  required,  will  indorse  for  him  to  that 
amount.  Yours  truly, 

Martin  Schoonmaker. 
To  J.  Ogden  Smith,  Esq.,  No.  10  Broadway." 

That  the  said  agreement  in  writing,  though  addressed  to 
J.  Ogden  Smith,  Esq.  was  intended  for  any  one  who  would 
act  upon  the  faith  of  said  agreement,  and  who  was  a  dealer 
in  liquors.  That  the  said  J.  Ogden  Smith,  not  being  a  dealer 
in  liquors,  and  as  the  agent  of  the  defendant,  delivered  the 
said  agreement  to  the  plaintiff.  That  the  plaintiff  after- 
wards, on  the  faith  of  said  guaranty,  sold  and  delivered  to 
said  Valentine  Arrent,  at  his  request,  goods,  wares  and  mer- 
chandise, consisting  of  liquors,  for  the  sum  of  $83.42,  upon 
a  credit  of  three  months,  which  sum  became  due,  therefor, 
from  said  Valentine  Arrent,  to  the  plaintiff,  on  or  about  the 
Ist  day  of  June,  1862,  and  payment  of  the  same  was  duly 
demanded  from  said  Arrent,  but  the  same  was  not  paid. 
That  the  plaintiff  had  made  every  effort  to  collect  the  said 
amount  of  said  Arrent,  but  the  said  Arrent  was  wholly 
insolvent  and  is  unable  to  pay  such  debt,  (of  all  which  the 
defendant  had  due  notice.)    That  before  the  commencement 
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of  tliio  action,  paymont  of  tli(i  same  was  duly  demaiulcd  by 
the  i)lainti(r fjoiu  tlio  dofi*ndant,  but  the  saino  liad  not  been 
paid  licr  any  part  Iherccjf  That  soon  after  the  sale  of  such 
goods,  the  plaintilT  made  a  note  for  the  amount  of  the  goods 
sold  to  the  said  Arrent,  for  the  said  AiTcnt  to  siira,  which  the 
said  Arront  took,  and  agreed  to  get  the  sai.l  Schoonmaker  to 
indorse,  and  then  the  said  Arrent  was  to  deliver  said  note  to 
this  plaintiff,  when  so  indorsed,  but  said  Arrent  kept  said 
note  and  has  never  since  returned  the  same  to  the  plaintiff. 
Wherefore  the  plaintiff  demanded  judgment  for  the  sum  of 
Sr%j.42,  with  interest  and  costs. 

Thi»  defendant  in  his  answer  denied  the  allegations  of  the 
com])hiint  except  as  hereiuafter  stated.  He  alleged  that  an 
instrument  of  writing,  of  which  the  alleged  memorandum 
of  agreement,  set  forth  in  the  complaint,  is  a  copy,  was  \vi-it- 
ten  by  tlie  defendant  and  addressed  to  said  J.  Ogden  Smith  ; 
that  the  same  was  by  said  AiTent  delivered  to  said  Smith, 
and  the  same  was  designed  for  said  Smith,  and  no  other  per- 
son; that  said  Smith  did  not  sell  or  deliver  to  said  Arrent 
any  liquors  on  account  of  said  instrument,  nor  did  he  (Smith) 
ever  notify  the  defendant  that  he  required  him  to  indorse,  or 
held  the  defendant  responsible  for  said  AiTent  on  such  account, 
or  any  account  whatever ;  that  if  said  plaintiff  furnished  said 
AiTent  with  any  liquors,  it  was  the  voluntary  act  of  the  plain- 
tiff, and  not  at  the  request  of  the  defendant,  who  is  not  in  any 
way  liable  therefor ;  that  he,  the  defendant,  entered  into  no 
agreement  with  the  plaintiff'  to  furnish  any  liquors  to  said 
Arrent,  nor  did  the  plaintiff  furnish  any  such  at  the-  request 
of  the  defendant,  nor  was  said  instrument  of  writing  intended 
for  any  other  person  than  said  Smith,  nor  was  Smith  the 
agent  of,  or  authorized  by  the  defendant  to  deliver  said  instru- 
ment to  the  plaintiff.  That  at  the  time  of  the  alleged  sale 
and  deliveiy  of  li(ltiors  to  Arrent,  and  until  and  after  said 
first  of  June,  said  Arrent  was  a  resident  of  Brooklyn,  and 
poj-sesscd  property  there,  and  was  solvent  and  entirely  respon- 
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Bible  for  a  larger  sum  than  $100,  and  that  that  sum  could 
have  been  collected  of  him. 

The  action  being  referred  to  a  referee,  the  parties  and  wit- 
nesses appeared  before  liim,  when  the  referee,  without  hear- 
ing any  testimony,  dimissed  the*  complaint,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.     The  plaintiff  appealed. 

i> 
J.  M,  Buckingham^  for  the  appellant.  I.  In  this  case  the 
referee  erred  in  giving  a  forced  construction  to  the  contract 
against  the  plaintiff,  who  had  parted  with  his  goods  on  the 
faith  of  the  same.  Where  there  is  an  ambiguity  upon  the 
face  of  the  paper  or  insti-ument,  parol  evidence  is  admissible 
to  explain  the  intention  of  the  parties  executing  it,  and  the 
meaning  of  the  words.  Hence  it  follows  that  no  judge  is  at 
liberty  to  decide  upon  the  effect  of  language  in  an  instrument 
ambiguous  upon  the  face  of  it,  until  he  has  brought  to  his 
aid  in  its  interpretation  all  the  lights  afforded  by  the  collat- 
eral facts  and  circumstances  surrounding  the  transaction,  the 
situation  of  the  parties,  their  intent  and  meaning,  which  we 
have  shown  may  be  proved  by  parol.  {See  1  G^reenL  Ev,  277, 
298,  note  1 ;  Pierce  v.  Parke,  4  Mete.  80 ;  Douglas  v.  Eey- 
nolds,  7  Piters,  113 ;  Drumrnond  v.  Prestman,  12  Wheat, 
515 ;  Brooks  v.  Haigh,  10  Adol.  d  Ellis,  323 ;  Ridnge  v. 
Judson,  24  N,  T,  Rep.  64;  Hoffman  v.  ^tna  Fire  Ins.  Co,, 
32  id.  405  ;  Springsteen  v.  Samson,  id.  703 ;  Bell  v.  BrueUy 
1  How.  U.  S.  Rep.  169.) 

II.  The  memorandum  in  this  case  is  very  vague,  and  the 
plaintiff,  after  what  has  transpired  between  him  and  the  de- 
fendant, and  after  his  promise  to  them  to  be  answerable  for 
Arrent,  had  a  right  to  construe  it  as  a  promise  to  that  effect. 
The  memorandum  don't  say  what  the  defendant  is  to  indorse, 
whether  the  credit  or  responsibility  of  Arrent,  or  his  account 
when  presented,  or  his  promissory  note,  bill  of  exchange, 
draft  or  otherwise ;  nor  state  whe^,  how  or  where,  or  at  what 
time  the  presentation  was  to  be  made.    One  of  the  definitions 
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of  the  word  indorsej  is  to  give  sanction  or  currency  to,  so  as  to 
indorse,  the  statements  or  opinions  of  another.  {See  Web^ 
ster's  Dictionary,  under  ^'indorse,'') 

III.  No  especial  words  or  form  are  necessary  to  constitute 
'  a  guaranty.  If  the  parties  clearly  manifest  that  intention  it 
is  sufficient,  and  if  the  guaranty  admits  of  more  than  one 
intei'pretation,  and  the  guarantee  to  his  own  detriment,  with 
the  assent  of  the  other  party,  advances  money  on  the  faith  of 
one  interpretation,  that  will  prevail,  although  it  be  one  which 
is  most  for  the  interest  of  the  guarantee.  (1  Parsons  on  Con- 
tracts, 494.  Lawrence  v.  McCalmont,  2  How.  U.  S,  Rep. 
449.  See  Bell  v.  Bruen,  Id.  186  ;  Gates  v.  McKee,  3  Kern. 
232 ;  Douglass  v.  Reynolds,  7  Peters,  113,  122 ;  Drummond 
V.  Prestman,  12  Wheat.  515  ;  Mason  v.  Pritchard,  12  East, 
227  ;  Rapelye  v.  Bailey,  5  Conn.  R.  149.)  See  also  Rogers 
V.  Warner,  (8  John.  119,)  where  the  language  used  is  like  the 
present  case,  and  in  that  case  the  only  question  was  whether 
it  was  a  continuing  guaranty. 

Britton  &  Ely,  for  th^  respondent.  I.  The  complaint  sets 
forth  no  contract  between  the  appellant  and  respondent,  nor 
one  that  can  enure  to  the  appellant's  benefit,  as  the  alleged  let- 
ter of  credit  is  special  not  general ;  is  a  proposition  to  J.  Ogden 
Smith  alone  and  not  to  any  other  person.  (Bobbins  v.  Bing- 
ham, 4  John.  476.  Walsh  v.  Bailie,  10  id.  180.  Dobbin  v. 
Bradley,  17  Wend.  422.  Whitney  v.  Oroot,  24  id.  82. 
Birckhead  v.  Brown,  5  Hill,  642;  affirmed  2  Denio,  2115. 
Union  Bank  v.  Coster's  Exrs.  3  Comst  214) 

II.  There  is  no  privity  of  contract  between  respondent  and 
appellant  |  there  has  been  no  dealing  between  them,  and  no 
action  can  be  sustained.  The  appellant  was  a  mere  volun- 
teer, and  can  not  by  thrusting  himself  forward  create  any 
legal  obligation  on  the  part  of  the  respondent.  {Birckhead  v. 
Brown,  6  Hill,  642.  Union  Bank  v.  Coster's  Exrs.  3  Comst. 
214.) 

III.  The  instrument  is  by  its  tenns  one  by  which  the 
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respondent  offers  to  indorse  for  Arrent  if  required  ;  and  no 
default  is  alleged  in  the  complaint  on  the  respondent's  part, 
nor  any  request  made.  There  was  no  application  or  refusal 
to  indorse;  no  notice  even  to  the  respondent  that  he  was 
regarded  or  accepted  as  guarantor,  or  considered  liable  legally 
under  said  instrument.  (Stafford  v.  Low,  16  John.  67. 
Beekman  v.  Hale^  17  id.  134.) 

By  the  Court,  Geo.  G.  Barnard,  J.  The  defendant's  let- 
ter is  not  in  itself  a  guaranty  to  the  plaintiff  for  the  price  of 
the  goods  sold  by  him  to  Valentine  Arrent.  The  defendant's- 
undertaking  is  that,  if  required,  he  will  indorse  for  Arrent  to 
an  amount  not  exceeding  one  hundred  dollars.  The  plaintiff 
has  never  required  of  the  defendant  this  indorsement ;  and 
without  this  no  action  can  be  maintained  against  this  defend- 
ant, by  him.  (Mclvor  v.  Richardson,  1  M.  dt  Selio,  55. 
Stafford  v.  Low,  16  John.  67.)  The  guaranty  was  condi- 
tional. It  was  to  be  created  if  required,  and  then  by  indorse- 
ment only.  The  defendant's  protection  may  have  depended 
upon  the  form  of  the  security  he  undertook  for  Arrent.  He 
could  not  be  made  liable  in  any  other  form,  until  after  a 
refusal  by  him  to  indorse  Arrent's  note. 

Judgment  affirmed,  with  costs. 

[New  York  Gbvbbal  Tbbx,  November  6, 1865.    Ingrdhamt  Leonard  and  Geo, 
O.  Barnard,  Jnstioes.] 


106  CASES  IN  THE  SUPREME  COURT. 


Moses  Taylor  vs.  H.  D.  &  John  U.  Brookman. 

The  owner  of  land  fronting  on  the  East  river  in  the  city  of  New  York,  who  has 
obtained  a  grant  of  land  under  water,  to  the  exterior  line,  and  is  entitled 
thereby  to  wharfage  at  a  pier  in  front  of  his  land,  can  not  have  an  injunction 
to  prevent  the  building  of  a  pier  beyond  his  grant  in  front  of  his  pier,  by 
parties  claiming  under  a  grant  from  the  common  council,  where  no  authority 
hjis  been  given  to  fill  up  outside  of  the  exterior  line. 

The  remedy,  in  such  a  case,  is  by  an  action  for  damages,  or  of  ejectment,  if  he 
has  any  title. 

It  sefmt  that  in  such  a  case  the  owner  of  tlie  upland  has  no  title  to  the  land 
under  water  beyond  the  exterior  line. 

THE  plaintiff  is  the  owner  of  a  piece  of  land  in  the  city  of 
New  York,  heing  a  portion  of  a  tract  formerly  owned  hy 
hira,  which  was  bounded  by  Nineteenth  street  on  the  north, 
by  Seventeenth  street  on  the  south,  by  Tompkins  street  on 
the  east,  and  by  Avenue  B  on  the  west,  and  the  title  to 
which  tract,  by  means  of  former  conveyances  from  the  own- 
ers of  the  upland,  and  by  grants  of  land  under  water  from  tho 
common  council  of  the  city,  have  been  vested  in  the  plaintiff. 
In  February,  1S65,  he  sold  and  conveyed  to  the  defendants 
the  block  lying  between  Nineteenth  and  Eighteenth  streets, 
and  Avenue  B  and  Tompkins  streetj  together  with  all  the 
water  rights  growing  out  of  or  in  anywise  appertaining  thereto. 
The  plaintiff  retained  and  still  owns  the  piece  of  land  lying 
between  Eighteenth  street  on  the  north,  the  center  line  of 
Stuyvesant  street  on  the  south,  and  a  line  one  hundred  and 
thirty-eight  feet  easterly  of  Avenue  B  and  Tompkins  street, 
with  the  water  rights  and  privileges  thereto  appertaining,  and 
including  the  right  of  wharfage  and  cranage  thereon  at  Tomp- 
kins street,  which  theretofore  had  been  the  exterior  line  of  the 
said  city  on  the. river. 

The  rights  of  the  several  owners  to  the  land  under  water 
between  Tompkins  street  and  the  land  adjoining  had  been 
settled  and  adjudicated.  By  the  act  of  1826,  {ch,  166,) 
Tompkins  street  was  declared  to  be  the  exterior  line,  and  all 
grSntft  made  or  to  be  made  by  the  ma/or,  &c.  thereby  were  to 
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be  construed  as  rightfully  made  tu  extend  thereto.'  Stuyve- 
Bvint  street  had  been  kid  out  by  the  proprietors  of  the  land 
there  as  a  street,  and  the  same  had  been  recognized  as  such 
by  the  public  authorities,  but  has  since  ceased  to  be  one  of 
the  streets  of  the  city  east  of  the  Second  avenue,  and  that 
part  has  been  closed.  The  act  of  1857,  (ch,  7C3,  p.  638,) 
established  a  bulkhead  along  the  East  river,  from  Ninth 
street  to  Forty-ninth  street,  and  provided  for  the  erection  of 
a  sea  wall  on-  that  line  from  Seventeenth  street  to  Thirty- 
eighth  street,  with  openings  therein,  and  the  water  space  was 
a])propriated  for  piers  and  bridges  and  wet  basins.  This  act, 
however,  gave  no  right  to  the  city  in  the  land  under  water, 
between  Tompkins  street  and  the  sea  wall,  nor  any  to  the 
proprietors  of  the  land  west  of  Tompkins  street.  The  lines 
of  the  bulkheads  and  piers  were  by  this  act  eslablished  ac- 
cording to  the  report  of  the  harbor  commissioners,  with  some 
alterations  therein  stated,  and  all  filling  beyond  the  bulk- 
bead  line  was  prohibited. 

In  December,  1863,  a  resolution  was  passed  by  the  com- 
mon council  granting  permission  to  the  defendants  as  owners 
of  the  real  estate  situate  between  Nineteenth  and  Twentieth 
streets,  to  fill  in  and  erect  and  build  the  bulkhead  to  the 
exterior  bulkhead  line  as  established  by  the  harbor  commis- 
sioners, and  also  to  erect  and  build  to  the  exterior  sea  wall  so 
established  the  pier  at  the  end  of  said  streets,  of  the  usual 
dimensions,  under  the  direction  of  the  street  commissioner. 
Plans  and  specifications  were  adopted  and  approved  by  the 
street  commissioner.  Under  this  resolution  and  permission 
the  defendants  have  commenced  building  a  pier  from  the  foot 
of  Nineteenth  street,  following  the  lines  of  the  street  to  the 
exterior  sea  wall,  as  established  by  the  harbor  commissioners. 
The  location  of  said  pier  when  extended  to  the  sea  wall  line, 
will  cross  between  the  land  of  the  plaintiff  and  the  sea  wall, 
and  would  cut  off  a  portion  of  the  end  of  Stuyveeant  street 
if  extended  to  the  sea  wall,  and  in  this  way  deprive  the  plain- 
Vtiff  of  his  right  to  wharfage,  &c.  on  his  land  and  in  front 
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thereof  at  the  sea  wall,  as  he  claims  to  be  entitled  to.  He 
prayed  for  an  injunction  restraining  the  defendants  from 
erecting  any  pier  or  wharf  in  the  waters  of  the  East  river 
beyond  a  line  running  easterly  from  the  intersection  of  Avenue 
C  and  the  center  of  Eighteenth  street,  parallel  to  the  line  of 
Stuyvesant  street  as  extended  to  the  exterior  line. 

This  motion  was  denied  at  special  term,  and  the  plaintiff 
appealed. 

John  N,  Whiting,  for  the  plaintiff. 

Grilbert  Dean,  for  the  defendants. 

By  the  Court,  Ingraham,  P.  J.  It  is  not  necessary  in 
the  disposition  of  this  motion  to  examine  any  of  the  ques- 
tions which  were  discussed  on  the  appeal  as  to  the  relative 
rights  of  the  parties  to  the  land  lying  between  Tompkins 
street  and  the  upland.  Those  questions  were  •  settled  when 
the  grants  were  made  by  the  city  and  accepted  by  the  parties. 
All  of  the  land  under  water  west  of  Tompkins  street  was 
owned  by  the  plaintiff,  and  the  sale  by  him  to  the  defendants 
of  the  land  between  Eighteenth  and  Nineteenth  streets  and 
Tompkins  street  and  Avenue  B,  with  the  water  rights  attach- 
ed thereto,  changed  the  rights  of  the  plaintiff  or  his  grant- 
ors as  they  originally  existed  as  riparian  owners,  and  gave 
the  defendants  the  right  and  title  to  the  land  under  water  or 
reclaimed  from  the  water  within  those  boundaries  free  from 
any  right  as  riparian  owners  which  the  plaintiff  or  his  grantors 
might  have  before  possessed  in  that  portion  of  the  premises 
BO  conveyed.  Such  conveyance  also  gave  to  the  defendants 
the  right  of  wharfage,  &c.  appurtenant  to  the  land  so  con- 
veyed along  the  line  of  Tompkins  street,  and  probably  also 
along  the  line  of  the  bulkhead  as  fixed  by  the  harbor  com^ 
missioners.  But  the  right  to  wharfage,  &c.  which  accompa- 
nied this  grant  could  only  be  directly  in  front  of  and  adjoining 
the  land  bo  conv6|fred^  and  gave  the  defendants  no  right  or 
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title  to  the  wharfage,  &c.  south  of  a  point  formed  by  the 
intersection  of  the  north  line  of  Eighteenth  street  with  the 
exterior  line  of  Tompkins  street.  Whatever  right  and  title 
the  plaintiff  had  to  wharfage  and  water  rights  as  attached  to 
the  land  owned  by  him  south  of  that  line  still  remained  his, 
and  were  unaffected  by  that  grant. 

The  inquiry  in  this  case  need  not  to  extend  beyond  the 
question  which  arises  as  to  the  right  of  the  plaintiff  as  the 
riparian  owner  at  Tompkins  street,  entitled  to  wharfage,  &c. 
there,  to  extend  that  right  to  the  sea  wall  and  to  the  inter- 
mediate space  between  the  sea  wall  and  Tompkins  street. 

It  does  not  appear  in  any  of  the  papers  submitted  on  this 
appeal  whether  these  piers  are  to  be  built  on  lines  prescribed 
by  the  harbor  commissioners  or  by  the  common  council.  If 
the  harbor  commissioners  had  laid  out  these  piers  as  exten- 
sions of  the  streets  to  the  sea  wall,  I  do  not  see  how  any  of 
the  owners  could  successfully  resist  the  erection  of  them. 
The  l^islature  had  power  to  direct  such  erection,  or  to 
permit  the  common  council  to  provide  for  their  erection.  In 
the  absence  of  any  proof  to  the  contrary,  we  must  conclude 
that  they  are  laid  out  in  accordance  with  the  law. 

As  before  stated,  the  parties  owning  to  Tompkins  street 
have  no  right  to  the  land  under  water  east  of  that  street,  nor 
is  their  right  to  wharfage  affected  by  the  erection  of  piers  out- 
side of  that  line,  so  long  as  access  is  afforded  to  the  bulk- 
head. This  is  provided  for  by  the  openings  to  be  made  in 
the  sea  wall  when  erected.  Under  the  decision  made  in 
Marshall  v.  Ouion,  (1  Kernan^  461,)  the  corporation  would 
have  the  power  to  direct  piers  to  be  sunk  in  front  of  the 
streets  in  such  manner  as  they,  in  their  discretion,  should 
think  proper,  and  the  individual  proprietors,  who  might 
build  a  bulkhead  to  be  used  as  a  public  street,  and  to  be  en- 
titled to  the  wharfage  thereon,  would  not  thereby  acquire 
a  right  to  construct  piers  projecting  from  that  bulkhead. 
Denio,  J.  says :  "It  is  not  the  ownership  of  a  lot,  but  a  mere 
easement.     If  injured  by  the  erection  of  other  piers,  they 
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might  be  entitled  to  damages,"  but  not  to  prevent  the 
erection  of  piers  beyond  their  property,  and  which  do  not,  in 
fact,  prevent  the  collection  of  wharfage  upon  their  own 
portion  of  the  bulkhead. 

It  seems  to  me,  however,  that  this  appeal  must  be  dis- 
posed of  on  other  grounds.  Where  the  plaintiff  has  no  right 
to  the  land  under  water  over  which  it  is  proposed  to  build 
this  pier,  he  ought  not  by  injunction  to  prevent  the  erection 
of  what  has  been  decided  by  the  public  authority  to  be  neces- 
sary and  proper  for  the  public  use.  His  property  is  not 
invaded.  lie  has  nothing  but  a  mere  easement  which  may 
be  affected,  and  it  does  not  appear  that  even  that  will  be  in- 
terfered with  by  this  pier.  He  must  show  an  undoubted 
right  to  what  he  claims  before  he  can  ask  a  court  of  equity 
to  aid  him  in  maintaining  it. 

There  is  also  another  reason  why  a  public  improvement 
should  not  be  stayed  by  injunction,  as  in  the  present  case. 
It  is  that  the  plaintiff  has  an  ample  remedy  by  action.  If 
he  is  injured  by  the  erection  of  this  pier,  he  may  recover  a 
compensation  for  damages  therefor,  and  if  he  can  make  out 
any  title  to  the  land  over  which  any  part  of  the  pier  is  built, 
he  can  in  like  manner  recover  the  same  by  ejectment.  The 
erection  of  it  would  not  injure  him.  He  has  no  authority 
to  build  any  pier  over  this  space,  and  as  a  different  plan  has 
been  adopted  by  the  common  council,  it  is  not  probable  that 
such  plan  would  be  changed  so  as  to  permit  an  erection  of  a 
pier  on  a  line  parallel  with  Stuyvesant  street,  more  especially 
as  that  street  has  been  discontinued  and  closed. 

There  is  nothing  in  the  cases  between  the  owners  of  the 
upland  as  set  out  in  the  complaint,  which  can  be  considered 
as  any  adjudication  upon  the  questions  before  discussed. 
Those  cases  related  to  the  rights  of  the  parties  in  the  lands 
between  Tompkins  street  and  the  shore.  The  decisions 
there  made  can  not  be  made  applicable  to  this  case,  in  which 
neither  the  plaintiff  nor  the  city  have  any  title  to  the  fee,  and 
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where  the  action  is  brought  merely  to  protect  a  right  to 
wharfage,  and  not  any  title  to  the  land  itself. 

My  conclusion  is  that  the  plaintiff  is  not  entitled  to  an 
injunction  as  prayed  for;  but  that  he  must  be  left  to  his 
remedy,  if  he  is  damaged  by  the  erection  of  this  pier,  either 
by  an  action  for  damages,  or  by*  ejectment,  or  such  other 
mode  as  he  may  be  advised. 

The  order  appealed  from  should  be  affirmed,  with  $10 
costs. 

[New  York  General  Tbru,  November  7,  1865.  Inffralufm,  Leonard  and 
Geo.  G.  JBamardj  Jastices.] 


George  W.  Soule  and  wife  vs.  The  Union  Bank. 

Where  a  mortgagee  ^rejcs  the  mortgagor  with  the  premium  for  an  insuraaeo 
on  his  life  for  three  years,  and  includes  the  amount  in  the  mortgage,  as  a  part 
of  the  principal,  he  is  bound  to  keep  the  policies  aUve  j  and  if,  in  consequence 
of  his  neglect  to  pay  the  premiums,  the  policies  become  extinguished,  he  is 
himself  liable  as  an  insurer. 

K  the  mortgagee  be  a  bank,  and  it  is  claimed  that  therefore  it  can  not  be  an 
insurer,  for  want  of  power,  then  it  may  be  held  liable  for  its  negligence  in  not 
keeping  the  insurance  in  force. 

In  either  case  parties  interested  in  the  mortgaged  premises  are  entitled  to  have 
the  amount  of  the  insurance  credited  on  the  bond,  and  the  land  exonerated 
to  that  extent. 

THIS  cause  was  tried  at  special  term,  before  Justice  Mul- 
LIN,  without  a  jury.     From  his  judgment  directing  a  dis- 
missal of  the  complaint,  the  plaintiffs  appealed. 

The  facts  presented  by  the  findings  and  evidence,  are  as 
follows :  The  plaintiff,  Ellen  W.  Soule,  in  Febmary,  1859, 
by  virtue  of  a  conveyance  for  a  valuable  consideration,  from 
Jacob  H.  Mott  and  wife,  held  and  owned  all  of  Mott's  inter- 
est in  the  lands  belonging  to  the  estate  of  John  Hopper.  Be- 
ing such  owner  on  16Lh  February,  1859,  Mrs.  Soule,  in  con* 
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junction  with  her  husband  the  phiintiff,  Geo.  W.  Soule, 
released  to  the  defendant  all  her  right,  title  and  interest  iti 
such  lands,  so  that  a  mortgage  to  be  contemporaneously  dated 
and  executed  by  Jacob  H,  Mott  and  wife  to  the  defendants 
might  be  a  lien.  This  mortgage  was  given  in  part  settlement  of 
a  debt  the  defendant  claimed  to  have  against  Jacob  H.  Mott, 
and  was  payable  one  year  after  his  mother,  Mrs.  Winifred 
Mott's  death.  In  compliance  with  a  condition  of  the  settle- 
ment exacted  by  the  defendant,  Mott  agreed  to  include,  and 
did  include,  in  the  mortgage  on  the  lands,  agreed  to  be  re- 
leased by  Mrs.  Soule,  the  sum  of  $3465.33,  which  was  the 
premium  of  the  insurance  on  his  life,  for  $55,000  during  the 
probable  duration  of  his  mother's  life,  as  indicated  by  the 
Northampton  tables,  and  which  was  fixed  at  a  little  over  three 
years.  Policies  on  which  the  annual  premium  was  $1125  were 
thereupon  eflfected  by  the  defendant  on  the  life  of  the  said 
Jacob  H.  Mott,  in  case  he  should  die  before  his  mother,  in  the 
aggregate  amounting  to  $55,000.  The  first  year's  premiums 
were  paid  by  the  defendant,  but  when  they  became  due  for 
the  succeeding  year,  the  defendant  determined  to  take  the 
risk  itself  and  not  continue  the  policies,  and  by  non-pay- 
ment of  the  annual  premiums  said  policies  became  extin- 
guished. Jacob  H.  Mott  died  May  13,  1861,  when,  for  the 
first  time,  Mrs.  Soule,  who  executed  this  release  on  the  faith 
of  this  insurance,  discovered  that  these  insurances  were  not  in 
force.  The  defendant  claiming  that  the  mortgage  given  by 
Mott  and  wife  was  a  lien  on  Mrs.  Soule's  lands  for  the  full 
amount,  this  suit  was  commenced.  The  relief  prayed  for  was 
that  the  mortgage  executed  by  Mott  and  wife  to  the  defend- 
ant might  be  declared  to  be  satisfied  and  discharged,  or  to 
be  no  lien  on  the  premises  mentioned  in  the  plaintiflEs'  release 
to  the  defendant,  executed  February  16,  1859,  and  that  such 
release  might  be  delivered  up  to  be  canceled,  &c.  The  defend- 
ant's position,  as  taken  in  its  answer,  was,  that  this  insu- 
rance might  have  been  collect^  without  any  obligation  on  its 
part  to  account  therefor  to  Mott  or  any  one.    The  learned 
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Justice  refused  to  find,  as  matter  of  fact,  that  the  release  of 
Mrs.  Soule  was  executed,  as  she  claimed,  on  the  faith  of  the 
defendant's  agreement  to  insure  Mott's  life,  and  the  plaintiffs 
excepted. 

On  the  facts  which  he  did  find,  he  was  requested  to  find, 
as  matter  of  law,  either — 

1.  That  the  defendant  having  neglected  to  keep  this  insu- 
rance alive,  the  lien  of  the  mortgage  was  discharged. 

2.  Or  that  the  amount  of  the  insurance  should  be  credited 
on  Mott's  bond,  and  the  land  of  Mrs.  Soule  exonerated  to 
that  extent. 

But  the  learned  Justice  refused  so  to  find,  holding  that,  as 
the  plaintiffs  had  failed  to  prove  an  express  promise  to  insure, 
there  could  be  no  recovery. 

Thomas  C,  T,  Buckley ^  for  the  appellants.  I.  Where  a 
mortgagee  insures  his  ow^n  interest,  at  his  own  cost,  for  his 
own  protection,  any  money,  received  from  that  source  does  not 
reduce  the  mortgage  debt,  but  the  defendants  having  charged 
Mott  with  the  premium,  and  included  it  in  the  mortgage 
given  by  him,  are  estopped  from  claiming  that  the  insurance 
was  merely  an  additional  security,  which  they  took  for  their 
own  benefit,  and  which  they  could  relinquish  or  not  as  they 
pleased.  If  the  policies  had  been  kept  alive,  and  the  insu- 
rance paid,  it  would  have  extinguished  Mott's  debt  to  the 
amount  received,  and  exonerated  to  that  extent  Itrs.  Soule's 
land.  That  the  defendant  saw  fit,  for  purposes  of  gain,  to 
take  the  place  of  the  insurance  companies,  can  inake  no 
change  in  its  liability,  if  the  jprinciple  above  contended  for  is 
sound.  {Fisher  on  Mort,  §  1153,  note  h.  Law  Lib.  N.  S. 
vol,  78,  427.  Ex  parte  Andrews,  2  Rose,  410.  Morland 
V.  Isaac,  20  Beavan,  389.     Fowley  v.  Palmer,  5  Gray,  551.) 

II. .  But  if  these  policies  were  only  in  the  nature  of  an  addi- 
tional security  for  the  payment  of  Mott's  debt,  the  defendant 
could  not  annul  that  security  to  the  prejudice  of  Mrs.  Soule, 
who  had  given  her  property  as  surety  for  that  (i^l?t.     (1  Story 


114  CASES  IN  THE  SUPREME  COURT. 

Soule  t;.  Union  Bank. 

Eq.  Jut,  §§  325,  326.)  If  the  creditor  has  any  security  from 
the  debtor,  and  by  his  negligence  it  is  lost,  the  surety  is  dis- 
charged, at  all  events,  to  the  value  of  the  thing  so  lost.  The 
collateral  must  be  held  as  well  for  the  security  of  the  cred- 
itor as  the  indemnity  of  the  surety.  {Hayes  v.  Ward^  4  John, 
dfi.  130.  Hawks  v.  HinchcUff,  17  Barb.  492.  Newton  v. 
Charlton^  10  Hare,  651.  Capel  v.  Butler,  2  Sim.  &  Stuarty 
457,  commented  on  and  approved  in  5  Bai'b.  592,  593. 
Pearl  v.  Deacon,  24  Beavan,  186,  191.  Watts  v.  Shuttle- 
worth,  5  Hurl,  dt  Norman,  247.)  The  above  cases  hold  that 
it  is  immaterial  whether  the  surety  knew  or  not  that  the  cred- 
itor^had  taken  the  additional  security.  The  last  cited  holds 
that  the  surety's  rights  do  not  depend  on.actual  contract. 

III.  An  agreement  to  insure,  if  necessary  as  a  ground  of 
recovery,  need  not  be  expressly  proven,  but  may  be  infen-ed. 
(Morland  v.  Isaac,  20  Beavan,  389.)  There  is  proof  in  the 
case,  from  which,  as  respects  Mrs.  Soule,  the  court  would  bo 
warranted  in  finding  an  agreement  .to  insure,  and  the  learned 
Justice  should  have  found  as  requested.  See  the  evidence  of 
Mrs.  Soule,  which  is  supported  by  the  evidence  in  relation  to 
the  proposition  for  settlement,  and  its  terms,  by  the  inclusion 
of  the  premium  in  the  mortgage ;  and  by  the  subsequent 
action  of  the  defendant  in  taking  out  the  policies. 

8.  A.  Foot  and  W.  E.  Curtis,  for  the  respondent.  I.  In 
order  to  render  the  security  as  perfect  as  the  mortgagor  could 
make  it,  becauBC  there  was  a  question  whether  his  interest  in 
the  mortgaged  premises  was  a  vested  remainder  to  take  efiect 
in  possession  after  the  death  of  his  mother,  or  a  contingent 
remainder  depending  upon  the  contingency  of  his  surviving 
his  mother,  the  defendant  required  for  its  own  security  and 
benefit  as  a  condition  of  the  discharge  of  Jacob  H.  Mott 
from  custody,  that  there  should  be  included  in  the  mort^gago 
a  sum  equal  to  the  premium  on  the  life  of  Jacob  H.  Mott 
during  the  life  of  his  mother  on  the  amount  of  ^44,333.88, 
and  interest  from  the  time  Jacob  H.  Mott  fraudulently  ab- 
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stracted  it  from  the  defendant.  This  arrangement  was  made 
by  the  defendant  and  Jacob  H.  Mott  entirely  irrespective  of 
any  obligation  to  insure,  or  to  give  him  the  benefit  of  any 
insurance ;  and  there  is  no  evidence  showing  that  the  defend- 
ant incurred  any  such  obligation,  or  agreed  to  give  him  the 
benefit  of  any  insurance.  It  was  left  at  the  option  of  the 
mortgagees  whether  to  insure  or  not.  A  mortgagee  can  not 
insure  and  collect  premiums  paid,  unless  the  mortgage  makes 
provdsidn  for  insurance ;  and  when  it  does  it  raises  no  obliga- 
tion on  the  part  of  the  mortgagee  to  insure. 

II.  If  the  insurance  had  been  made  by  the  bank,  and  the 
money  received,  the  bond  and  mortgage  would  still  have  been 
a  valid  and  effective  security,  except  so  far  as  the  security 
would  have  been  impaired  or  destroyed  by  Jacob  H.  Mott's 
dying  before  his  mother.  It  would  not  have  canceled  the 
mortgage. 

III.  The  evidence  shows  that  Mrs.  Soule  is  in  error  in  re- 
spect to  the  alleged  interviews  with  John  Foot ;  and  even  if 
they  had  occurred,  it  is  undisputed  that  he  had  no  authority 
from  the  defendant  or  otherwise,  to  make  any  terms  or  enter 
into  any  arrangements  on  its  behalf  for  the  discharge  of 
Jacob  H.  Mott,  other  than  those  contained  in  the  written 
proposition. 

IV.  The  evidence  shows  that  the  defendant  entered  into 
no  other  arrangement,  agreement  or  condition  for  the  dis- 
charge of  Jacob  H.  Mott  from  custody,  than  appears  and  is 
written  in  the  proposition  marked  A,  and  the  instruments 
marked  B  and  C,  attached  to  the  defendant's  answer,  being  a 
memorandum  of  the  agreement  between  Mott  and  the  defend- 
ant, and  the  release  of  Mrs.  Soule  to  the  bank ;  and  that  it 
was  not  privy  to  any  other,  nor  did  it  by  any  act  or  omis- 
sion of  its  own  enter  into  or  become  privy  to  any  other. 

V.  Mrs.  Soule,  the  plaintiff,  errs  in  claiming  that  she  occu- 
pies the  relation  of  surety,  or  was  a  surety  for  the  Jiayment 
of  the  mortgage.  1.  Her  release  to  the  defendant  upon  itg 
J§9e  shows  tliat  it  w^i?  a  conveyance  for  a  considQ^tiga  there- 
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in  stated,  and  neither  directly  or  by  inference  does  it  show 
that  it  was  anything  else  than  a  release.  2.  It  was  given  in 
accordance  with  the  terms  of  the  proposition  contained  in 
Schedule  A,  (attached  to  answer)  which  thus  provides,  "  Mrs, 
Soule  to  release  to  the  bank  so  as  to  clear  the  title/'  and  in 
accordance  with  which  she  thus  released.  3.  The  evidence 
shows  that  the  conveyance  by  Jacob  H.  Mott  to  liis  wife's 
mother,  Mrs.  Soule,  was  made  under  suspicious  circumstances, 
and  after  the  discovery  of  the  frauds,  and  it  was  proper  that 
she  should  release  so  as  to  clear  the  title. 

VI,  There  is  no  force  in  the  view  taken  by  the  plaintiffs, 
because  there  was  no  agreement  by  the  mortgagees  to  keep 
the  life  insured,  and  no  obligation  to  do  so  arises  by  implica- 
tion. The  defendant  has  not  been  guilty  of  any  wrongful  act, 
nor  has  it  omitted  to  do  any  act  which  its  duty  enjoined  it  to 
do,  or  which  it  was  requested  to  do  by  Mrs.  Soule  in  Mott's 
lifetime.  The  plaintiffs  are  mistaken  in  assuming  that  the  con- 
sideration for  Mrs.  Soule's  release  was  the  proposed  insurance 
on  Mott's  life.  Schedules  A  and  C,  (attached  to  answer) 
show  the  contrary,  and  no  such  consideration  can  be  inferred 
from  the  evidence.  The  same  mistake  occurs  when  they  as- 
sume that  Jacob  H.  Mott  provided  the  funds  requisite  to 
pay  the  premiums,  and  base  their  reasoning  on  the  fact  that 
Mott's  giving  a  bond  for  "a  sum  eqtuil  to  premium  on  his 
life  during  the  lifetime  of  his  mother/'  is  not  a  providing 
of  funds  to  pay  premiums.  The  establishment  of  such  a 
doctrine  as  is  claimed  by  the  plaintiffs  would  be  to  impair  all 
mortgages  and  securities  which  are  sought  to  be  strengthened 
by  a  privilege  of  insurance. 

VII.  The  adding  to  the  amount,  which  the  mortgagor  had 
fraudulently  abstracted  from  the  bank,  a  sum  equal  to  the 
premium  of  insurance  on  the  life  of  the  mortgagor  during  the 
life  of  his  mother,  was  done  solely  and  simply  as  an  equiva- 
lent for  the  uncertainty  of  the  interest  of  the  mortgagor  in  the 
mortgaged  premises,  and  was  justly  added,  as  the  security 
thereby  was  only  rendered  as  perfect  as  the  mortgagor  could. 
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make  it,  he  being  bound  in  law  and  equity  to  give  the  bank 
full  and  perfect  security  for  the  money  he  had  taken  from  it. 

VIII.  The  only  exceptions  of  the  plaintiffs  are  at  folios  95 
and  198  to  202.  The  court  did  not  err,  but  correctly  stated 
the  rule  of  evidence,  that  though  the  husband  may  be  com- 
petent to  testify  for  himself,  yet  he  is  incompetent  to  testify 
as  to  the  rights  of  his  wife.  (Schaffher  v.  Beuter,  37  Barb. 
44.  Shoemaker  v.  McKee,  19  How,  Pr,  86.  Draper  v. 
Hensingsen,  16  id.  281.) 

IX.  The  court  did  not  err  in  dismissing  the  complaint. 
The  cause  of  action  was  alleged  in  the  complaint  to  arise 
upon  the  agreement  of  the  defendant  to  insure.  There  was 
no  evidence  of  any  such  agreement,  and  the  complaint  was 
properly  dismissed. 

X.  The  court  properly  refused  to  find  as  requested  by  the 
plaintiffs,  "  that  the  consideration  moving  the  plaintiff,  Ellen 
W.  Soule,  to  the  execution  of  said  instrument,  was  the  under- 
taking of  the  defendant  to  keep  the  life  of  Jacob  H.  Mott 
insured,  &c."  as  there  was  no  proof  to  sustain  such  a  finding. 

XI.  The  coiu-t  held  correctly  in  declining  to  find  as  matter 
of  law,  that  on  the  evidence  in  the  case,  the  defendant  was 
equitably  bound  to  have  kept  alive  the  policies  of  insurance, 
or  to  account  for  the  amount  secured  thereby,  if  it  elected 
to  take  the  risk  itself  •  There  is  no  equity  when  there  is 
no  promise ;  and  there  is  no  evidence  showing  any  promise ; 
and  if  the  defendant  did  not  choose  to  keep  alive  the  poli- 
cies, there  is  no  principle  of  law  entitling  the  plaintiffs  to 
have  their  land  discharged  from  the  lien  of  Jacob  H.  Mott's 
mortgage,  or  entitling  them  to  a  credit  for  the  amount  of  the 
insurance,  on  the  bond  of  Jacob  H.  Mott,  and  to  a  release  to 
that  extent  of  the  lien  of  the  mortgage. 

By  the  Court,  Ingraham,  P.  J.  The  release  executed  by 
the  plaintiffs  was  only  intended  to  operate  on  the  wife's  estate 
in  the  premises  so  far  as  to  allow  the  mortgage  executed  by 
Jacob  H.  Mott  and  wife  to  have  priority  ovet  her  interest,  and 
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the  lien  of  the  mortgage  was  the  same  as  if  they  had  executed 
it  instead  of  Mott.  The  plaintiffs  then  had  a  right  to  all  the 
defenses  which  Mott  could  make,  and  could  claim  the  benefit  of 
all  payments  which  were  made,  whether  received  from  Mott  or 
themselves.  If  the  insurance  had  been  made  in  this  case  by 
the  bank  for  its  benefit,  Mott  would  have  had  no  claim  to  the 
proceeds,  but  the  bank  would  have  been  entitled  to  the  whole 
recovery.  If  Mott  had  made  the  insurance  and  transferred 
the  policy  to  the  bank  as  security,  it  would  not  be  doubted  for  a 
moment  that  in  case  of  a  recovery  upon  it  by  the  bank  it  would 
be  bound  to  credit  the  amount  received  on  account  of  the 
indebtedness  due  the  bank.  In  the  present  case  the  bank 
charged  Mott  the  whole  premium  for  three  years,  and  included 
the  amount  as  part  of  the  principal  of  the  mortgage.  This, 
then,  if  the  policy  had  been  obtained,  would  have  been  an 
insurance  paid  for  by  the  mortgagor  as  additional  security  for 
the  payment  of  the  moneys  due  on  the  mortgage,  and  in  case 
of  loss  he  would  have  in  like  manner  been  entitled  to  credit 
for  the  amount  recovered.  The  bank  was  bound  to  insure, 
having  charged  Mott  with  the  premium.  It  did  not  do  so 
for  three  years,  but  it  is  apparent  it  so  understood  its  obliga- 
tions, for  it  effected  an  insurance  for  $55,000  for  one  year. 
The  Judge  then  finds  that  it  elected  to  take  the  risk  itself, 
neglected  to  pay  the  premium  for  the  next  year,  and  the 
policies  expired. 

The, bank  under  these  facts  must  be  considered  as  insurer, 
and  liable  to  the  same  extent  as  the  insurance  company  would 
have  been  if  the  policies  had  been  continued  by  payment  of 
the  premium  for  the  succeeding  year.  If  it  should  be  said 
the  bank  could  not  be  insurer  for  want  of  power,  the  answer 
is  that  it  is  immaterial  whether  the  bank  is  charged  as  insurer 
or  as  guilty  of  negligence  in  not  making  the  insurance.  The 
amount  the  plaintiffs  are  entitled  to  be  credited  *n  the  mort- 
gage would  be  the  same.  I  think  the  Justice  erred  in  not  so 
finding,  when  requested  by  the  plaintiffs'  counsel. 

Even  admitting  that  the  judge  was  right  in  holding  there 
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was  no  express  agreement  to  insure,  and  therefore  the  defend- 
ant was  not  bound  to  insure  (to  which  I  do  not  assent,) 
still  it  is  apparent  the  defendant  has  received  from  the 
plaintiffs,  or  claims  to  have  a  right  to  receive  from  them,  a 
portion  of  the  premiums  to  which  it  has  no  right,  and 
which,  if  it  was  not  bound  to  insure,  would  be  a  recovery 
of  more  than  the  debt  due  it  and  legal  interest.  If  it  was 
not  bound  to  insure,  it  should  at  least  have  credited  the  plain- 
tiff with  the  premium  not  paid  for  insurance. 

There  is  no  view  of  this  case  in  which  the  judgment  can 
be  sustained;  on  the  contrary,  I  think  the  plaintiiSs  are 
entitled  to  the  relief  asked  for. 

Judgment  reversed,  and  a  new  trial  ordered ;  costs  to  abide 
the  event. 

[New  Tobk  Gbnbbal  Tbbx,  NoTember  6,  1865.  ^tj^aham,  Leonard  and 
C€o,  O.  Barnard,  Justices.] 


Lane  and  Huddleston  vs.  Bailet  and  Southard. 

An  appeal  from  an  order  denying  a  motion  for  a  new  trial,  made  on  the  Judge's 
minutes,  may  be  taken,  either  before  or  after  the  judgment  has  been  entered. 

Should  the  verdict  be  set  aside,  on  the  appeal  the  special  term  can,  on  motion, 
vacate  the  judgmei\t,  as  it  will  then  have  no  foundation. 

Where  an  appeal  is  taken  from  a  judgment  and  there  has  been  an  appeal,  also, 
from  an  order  denying  a  moUon  for  a  new  trial,  on  the  judge's  minutes,  the 
better  course  is  to  hear  both  appeals  argued  on  the  appeal  from  the  Judgment. 

MOTION  to  dismiss  an  appeal  from  an  order  made  at  a 
special  term,  upon  the  Judge's  minutes,  denying  a 
motion  for  a  new  trial.  Judgment  being  entered  for  the 
plaintiffs,  the  defendants  failed  to  appeal  from  it,  but  ap- 
pealed from  the  order  entered  upon  the  Judge's  minutes. 

jT.  Cronttiy  for  the  appellants. 

S.  T,  Freeman^  for  the  respondents. 
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By  the  Court,  Leonard,  J.  The  second  subdivision  of 
section  349,  of  the  Code  of  Procedure  gives  the  right  of  ap- 
peal from  an  order  denying  a  motion  for  a  new  trial.  No  (qual- 
ification is  imposed  limiting  the  right  to  cases  where  the 
judgment  has  not  been  entered.  This  subject  was  considered 
at  general  term  in  the  sixth  district,  in  Pumpelly  v.  The 
Village  of  Owego,  (22  How.  Pr.  B.  385.)  The  right  to 
appeal  was  there  upheld,  in  a  similar  case  to  the  present. 
On  the  next  page  of  the  same  volume  occurs  the  case  of 
Soverhill  v.  Post,  decided  in  the  third  district,  where  a  con- 
trary rule  was  held,  but  as  it  seems  to  me  on  very  insufficient 
reasons.  The  court  consider  the  appeal  in  the  latter  case  as 
nugatory,  because  the  judgment  will  not  be  affected  by  the 
decision  on  the  appeal,  even  should  the  verdict  be  set  aside. 
With  great  respect,  I  differ.  Should  the  verdict  be  set  aside, 
the  special  term  can,  on  motion,  vacate  the  judgment,  as  it 
will  then  have  no  foundation. 

Where  an  appeal  is  taken  from  a  judgment,  and  there  has 
been  an  appeal,  also,  from  a  denial  of  a  motion  for  a  new 
trial  on  the  Judge*s  minutes,  we  think  it  the  better  course  to 
hear  both  appeals  argued  on  the  appeal  from  the  judgment. 
By  section  329  of  the  Code,  all  intermediate  orders  may  be 
reviewed  on  the  appeal  from  the  judgment,  and  the  facts,  as 
well  as  the  law,  may  under  such  circumstances  be  reviewed. 

The  motion  to  dismiss  the  appeal  should  be  denied,  but 
without  costs. 

[New  Yobk  Geke&al  Tebm,  NoTember  7|  1865.  Jbtgrahmn,  Ltcnard  and 
6^00.  O.  JSamard,  Justioea.]   - 
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On  a  motion  for  an  order  requiring  th<*  purchaser  at  a  sale  in  a  partition  suit 
to  complete  his  purchase,  the  purchaser  objected  to  the  regularity  of  the 
proceedings,  in  that  suit,  on  the  ground  that  there  was  no  proof  of  the  serrice 
of  the  summons  on  the  defendants.  It  appeared,  however,  that  an  order 
was  subsequently  made,  directing  the  affidairit  of  service  to  be  filed  nunc  pro 
tune.  Seld  that  this  order  was  valid,  and  remedied  the  defect.  And  that  it 
would  have  been  sufficient,  on  this  motion,  to  have  shown  affirmatively  that 
such  service  was  made. 

The  purchaser  also  objected  that  the  guardian  ad  litem  was  appointed  without 
proof  of  service  of  the.  summons  on  the  infant  defendant;  and  that  the 
guardian  did  not  furnish  proof  that  he  was  not  connected  in  business  with 
the  attorney  of  the  plaintiff;  that  he  had  no  adverse  interest  to  him ;  and 
that  he  was  able  to  respond  in  any  damages  the  infant  might  sustain  by  his 
negligence.  Hdd  that  the  defect  was  cured  by  an  order  directing  such  affi- 
davit to  be  filed  mate  pro  tunc. 

There  is  no  statutory  provision  requiring  the  guardian  ad  Utem  in  a  partition 
suit  to  put  in  an  answer;  although  it  is  advisable  that  an  answer  should  be 
filed,  to  protect  the  guardian,  if  he  is  ignorant  of  the  infant's  interest  in  the 
property. 

Where  he  knows  the  rights  of  his  client,  and  is  willing  to  assume  the  responsi- 
bility, there  is  no  reason,  it  aeenUj  why  he  may  not  consent  to  the  partition. 
At  any  rate,  the  want  of  an  answer  does  not  affect  the  regularity  of  the  pro- 
ceedings. 

The  want  of  proof  of  service  of  the  summons  on  new  parties  who  are  added 
after  the  commencement  of  the  suit,  and  the  want  of  an  affidavit  that  no 
answer  or  demurrer  has  been  filed,  may  be  remedied  by  an  order  directing 
such  affidavit  ta  be  filed,  and  by  affidavit  showing  that  such  service  has  been 
made. 

All  objections  of  the  above  nature  are  mere  irregularities  not  affecting  the 
jurisdiction  of  the  court,  which  may  be  cured  by  an  amendment ;  and  when 
orders  for  that  purpose  are  made  and  filed,  the  amendment  is  supposed  to  be 
made  in  the  paper. 

THIS  was  a  motion  made  at  special  term  for  an  order  re- 
quiring the  purchaser  to  complete  the  purchase  by  him 
of  land  sold  in  this  action.  The  object  of  the  action  was  to 
partition  property  of  Peter  J.  Bogert,  who  died  intestate. 
Various  objections  were  made  to  the  regularity  of  the  pro- 
ceedings, which  were  overruled,  and  an  ordef  was  made  at 
special  term  directing  the  purchaser  to  complete  the  purchase 
made  by  him.    From  this  order  the  purchaser  appealed. 
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Amo8  G.  Hull,  for  the  appellant. 

F,  0.  Cantine,  for  the  respondent. 

By  the  Court,  Ingraham,  P.  J.  On  the  motion,  at  special 
term,  the  purchaser  objected  to  the  regularity  of  the  proceed- 
ings on  these  grounds : 

1.  That  there  was  no  proof  of  service  of  summons  on  the 
infant  Frederick  Bogert,  or  on  the  other  defendants.  This 
objection  was  remedied  by  an  order  subsequently  made  direct- 
ing the  affidavit  of  service  to  be  filed  nunc  pro  tunc.  Such 
an  order  was  valid  and  relieved  the  defect.  It  would  have 
been  sufficient  on  this  motion  to  have  shown  affirmatively 
that  such  service  had  been  made. 

2.  That  the  guardian  ad  litem  was  appointed  without 
proof  of  service  of  the  summons  on  the  infant,  and  that  the 
guardian  did  not  furnish  proof  that  he  was  not  connected  in 
business  with  the  attorney  of  the  plaintiff,  had  no  adverse 
interest  to  him,  and  was  able  to  respond  in  any  damages  the 
infant  might  sustain  by  his  negligence.  The  order  of  Judge 
Welles  directed  this  affidavit  to  be  filed  nunc  pro  tunc,  and 
this  disposes  of  these  objections. 

3.  That  no  answer  was  filed  by  the  guardian  ad  litem. 
The  affidavits  show  that  such  answer  was  served  and  was 
mislaid.  There  is  no  statutory  provision  requiring  the 
guardian  to  put  in  an  answer,  although  it  is  advisable  that 
such  answer  should  be  filed  to  protect  the  guardian  if  he  is 
ignorant  of  the  infant's  interest  in  the  property.  Where  he 
knows  the  rights  of  his  client,  and  is  willing  to  assume  the 
responsibility,  I  know  no  reason  why  he  may  not  consent  to 
the  partition.  At  any  rate  it  does  not  affect  the  regularity 
of  the  proceedings. 

4.  The  want  of  proof  of  service  of  summons  on  the  new 
parties  who  were  added,  and  the  want  of  an  affidavit  that  no 
answer  or  demurrer  had  been  filed,  were  likewise  remedied  by 


NEW  YORK— NOVEMBER,  1865.  123 

\  Bogert  V,  Bogert. 

the  order  directing  such  aflidavit  to  be  filed  and  by  aflBdavit 
showing  that  such  service  had  been  made. 

AU  these  objections  are  mere  irregularities  not  affecting 
the  jurisdiction  of  the  court,  which  may  be  cured  by  an 
amendment ;  and  when  orders  are  made  for  that  purpose  and 
filed,  the  amendment  is  supposed  to  be  made  in  the  papers. 

The  remaining  objection  is  that  four  years  has  not  elapsed 
since  the  testator's  death,  and  therefore  a  good  title  can  not 
be  given  if  it  should  be  found  that  his  personal  estate  was 
insuflBcient  to  pay  his  debts.  The  referee  finds  .there  are  no 
creditors  having  liens  on  this  property.  These  objections 
were  disposed  of  by  the  Chancellor  in  Spring  v.  Sand/ordj 
(7  Paige,  550.)  The  party  objecting  should  show  that  there 
is  some  cause  to  believe  the  personal  estate  was  insufficient 
to  pay  the  debts.  The  Chancellor  says,  if  the  party  had 
sworn  to  his  belief  that  there  was  a  will,  or  that  there  were 
debts  due  by  the  estate,  he  would  order  a  reference  to  enquire 
as  to  these  facts.  In  the  absence  of  any  proof  to  that  effect, 
the  presumption  is  adverse  thereto.  {Dishrow  v.  Folger, 
5  Abb.  53.) 

There  are  no  objections  made  which  would  relieve  the 
purchaser  from  completing  his  purchase. 

The  order  should  be  affirmed. 

[New  York  Gewbral  Tbbm,  November  7,  1866.    Ingraham,  Leonard  and 
Geo.  O.  Bamardy  Justices.] 
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■  ' — TTT\    Where  a  mortgage  is  executed,  upon  leasehold  property,  by  a  tenant  for  life, 

I     37  Mis*456l     *  ^^  9ame  is,  upon  the  death  of  the  mortgagor,  payable  out  of  his  personal 

'  estate,  if  there  be  sufficient  for  that  purpose.    If  there  is  no  evi4ence  to 

show  that  any  such  meuis  esusted,  and  there  is  no  pretense  that  the  payment 

was  made,  the  mortgage  will  remain  a  yalid  security  lor  the  whole  sum,  and 

is  binding  on  the  property. 

When  an  individual  unites  in  himself  the  title  to  such  a  mortgage,  as  assignee 
thereof,  and  the  interest  of  a  tenant  for  life,  he  assumes  all  the  obligations 
and  duties  which  the  tenant  for  life  was  bound  to  perform. 

And  if  he  enters  into  an  agreement  that  the  property  shall  not  be  sold  under 
the  mortgage  during  the  lifetime  of  the  tenant  for  life,  this  does  not  necessa- 
rily bind  him  to  pay  the  interest.  The  condition  will  be  fulfilled  by  prevent- 
ing a  sale  during  that  period.  And  if  no  steps  are  taken  to  foreclose  the 
mortgage  in  the  lifetime  of  the  tenant  for  life,  the  covenant  in  no  way  affects 
the  right  of  an  assignee  seeking  to  collect  the  nooneys  due  upon  the  mort- 
gage, after  the  death  of  the  tenant  for  life. 

The  holder  of  the  life  estate  in  the  mortgaged  premises  is  bound  to  pay,  annu- 
ally, the  interest  accruing  on  the  mortgage,  until  the  estate  ceases. 

The  general  rule  is  that  a  tenant  for  life  of  an  equity  of  redemption  is  bound  to 
keep  down  and  pay  the  interest  accruing  on  the  bond  and  mortgage  while 
the  same  are  held  by  him,  although  he  is  under  no  obligation  to  pay  off*  the 
principal. 

The  absence  of  a  person  for  eight  years,  i^ithout  being  seen  or  heard  of, 
warrants  the  presumption  of  his  death ;  and  if  to  this  is  added  the  proof  of 
his  frequent  declarations  of  an  intent  to  cbmmit  suicide,  this  presumption  is 
strengthened,  and  will  warrant  the  conclusion  that  his  death  occurred  about 
the  time  of  his  disappearance. 

IN  1835  a  lease  of  a  lot  of  ground  in  the  city  of  New 
York  was  made  to  two  trustees  for  the  benefit  of  A.  A.  Mott, 
then  a  married  woman,  for  twenty-one  years,  with  two  re- 
newals for  a  like  term,  and  a  house  was  erected  thereon. 
Afterwards  the  husband  of  Mrs.  ^ott  died^  and  she  was 
married  again  to  A.  J.  Engel.  After  the  marriage  she  and 
her  husband,  with  her  trustees,  joined  in  a  mortgage  of  the 
property  to  Miss  Tracy.  In  November,  1844,  Mrs.  Engel 
(formerly  Mrs.  Mott)  died  and  l^  will  bequeathed  this  prop- 
erty to  her  executors  in  trust  to  collect  the  rents,  to  pay  the 
ground  rent,  taxes  and  other  expenses  arising  on  the  prop- 
erty, and  to  apply  the  net  income  to  the  xa&e  of  her  husband 
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during  his  natural  life,  and  after  his  decease  to  sell  the  same 
and  divide  the  proceeds  among  the  children  of  her  three 
brothers,  &c.  The  mortgage  executed  to  Miss  Tracy  wis,  by 
Beveral  assignments,  in  1860,  assigned  to  the  plaintiflF.  In 
March,  1848,  Adolph  J.  Engel,  the  beneficiary  under  the 
will  of  his  wife,  Mrs.  Engel.  sold  and  assigned  his  interest 
under  the  will,  including  the  interest  in  the  house  and  lot  on 
Henry  street,  to  Alexander  Gibbs.  Gibbs,  in  1850,  transfer- 
red it  to  Elmer  Thompson,  and  on  the  same  day  Drummond, 
the  executor  and  trustee  under  the  will  of  Mrs.  Engel,  gave 
Thomps<^n  the  power  to  control,  lease  and  collect  rents  of  the 
premises  in  Henry  street  during  the  lifetime  of  Adolph  J. 
Engel,  upon  condition  that  Thompson  should  pay  all  taxes, 
ground  rents,  assessments  and  charges  upon  the  property, 
during  the  time,  and  keep  the  same  in  repair  and  insured, 
and  not  to  suffer  the  premises  to  be  sold  under  the  mortgage. 
In  1851,  Thompson  assigned  the  mortgage  and  the  interest 
in  the  house  in  Henry  street,  and  in  March,  1860,  the  bond 
and  mortgage  was  .transferred  by  the  then  holder,  to  the 
plaintiff.  Mr.  Engel,  the  husband,  disappeared  abput  the 
year  1856,  and  has  not  since  been  heard  of.  No  interest  had 
been  paid  upon  the  bond  for  more  than  fifteen  years  before 
the  trial 

The  case  was  referred  to  a  referee,  who  reported  in  favor 
of  the  plaintiff  for  the  amount  of  the  mortgage  and  the  inter- 
est thereon^  and  directed  a  sale  of  the  premises,  but  the  report 
was  referred  back  to  the  referee  with  directions  to  add  fur- 
ther findings,  and  on  his  report  the  judge  at  special  term 
ordered  judgment  and  a  sale  of  the  mortgaged  premises. 
Prom  this  judgment  the  guardian  of  the  infant  defendants 
appealed. 

<r.  M.  Spier y  for  the  appellants. 

Geo,  Thompson^  for  the  respondent. 
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By  the  Courty  Ingraham,  P.  J.  The  case  was  originally 
referred  for  trial  to  a  referee,  and  on  his  report  judgment 
could*have  been  entered  without  any  application  to  the  special 
term,  but  as  the  parties  went  to  the  court  without  objection, 
and  the  Judge  then  ordered  the  report  to  be  sent  to  him,  wo 
may  consider  such  order  a  modification  of  the  original  order 
of  reference. 

The  question  now  submitted  to  us  on  this  appeal  is  whether 
the  holder  of  this  mortgage  is  entitled  to  recover  interest  on 
the  mortgage  during  the  life  of  A.  J.  Engel,  the  beneficiary 
under  the  will ;  and  whether  Thompson,  who  in  1850  was 
the  holder  of  the  mortgage  and  of  the  life  estate,  was  not 
bound  to  pay  the  interest  of  the  mortgage  from  the  rents  of 
the  property. 

Although  this  mortgage  would  have  been  payable  out 
of  the  personal  estate  of  the  testatrix  if  there  was  sufficient 
for  that  purpose,  there  is  no  evidence  to  show  that  any  such 
means  existed,  and  there  is  no  pretense  that  such  pa)Tnent 
was  made.  It  therefore  remained  a  valid  security  for  the 
whole  sum,  and  was  binding  on  the  property. 

When  Thompson  became  the  owner  of  the  bond  and  mort- 
gage and  of  the  life  estate  of  Engel,  in  1850,  he  entered  into 
the  agreement  that  the  property  should  not  be  sold  under  the 
mortgage.  Had  the  mortgage  remained  the  property  of 
Miss  Tracy,  there  could  be  no  doubt  that  she  would  have 
had  the  right  to  collect  upon  it  the  whole  of  the  principal 
and  interest.  Whatever  would  have  been  the  rights  and 
obligations  of  the  other  parties,  her  claim  remained  unaflFected 
thereby.  But  when  Thompson  united  in  himself  the  title  to 
the  mortgage  and  the  interest  of  Mr.  Engel,  the  husband  as 
tenant  for  life,  he  assumed  all  the  obligations  and  duties  which 
Engel  as  tenant  for  life  was  bound  to  perform. 

This  mortgage  in  the  hands  of  the  plaintiff,  was  only  valid 
to  the  extent  it  could  have  been  enforced  by  Elmer  Thompson. 
When  he  held  the  title  to  the  mortgage  and  the  life  estate 
in  his  own  right,  if  he  was  bound  to  keep  down  the  interest 
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during  the  existence  of  the  life  estate,  he  could  not  collect  such 
interest,  nor  could  he  by  transferring  the  security  to  another, 
regain  the  right  to  collect  it. 

The  condition  not  to  suffer  a  sale  during  the  lifetime  of 
A.  J.  Engel,  did  not  necessarily  render  it  obligatory  that  ho 
should  pay  the  interest.  It  was  fulfilled  by  preventing  a  sale 
during  that  period ;  and  as  no  st^ps  were  taken  to  foreclose 
the  mortgage,  I  do  not  see  that  the  condition  in  any  way 
affects  the  right  of  the  plaintiff,  who  now  seeks  to  collect  the 
moneys  due  upon  it. 

Nor  does  the  objection  on  the  part  of  Elmer  Thompson,  or 
the  assignees  of  the  life  estate,  to  keep  down  the  interest  on 
the  mortgage,  attach  to  the  bond  and  mortgage  after  it  had 
passed  out  of  their  possession.  The  equities  which  might 
exist  when  the  same  person  held  both  the  life  estate  and  the 
title  to  the  bond  and  mortgage,  and  which  would  operate  as  a 
payment  of  the  accruing  interest  on  the  bond,  so  long  as  the 
obligation  existed  to  pay  such  interest  out  of  the  proceeds  of 
the  income  of  the  life  estate,  {Mickhs  v.  Townsendy  18  N\  T. 
Hep.  575,)  would  not  continue  to  affect  the  bond  and  mortgage 
when  assigned  to  another,  so  as  to  deprive  such  assignee  of 
the  interest  which  might  subsequently  accrue.  The  period  of 
time  from  the  assignment  to  Elmer  Thompson  untif  the  trans- 
fer of  the  bond  and  mortgage  to  the  plaintiff  would  however 
cover  the  time  during  which  the  life  estate  continued  and 
until  after  it  had  expired.  We  are  therefore  left  to  the  consid- 
eration of  the  question  whether  the  holder  of  the  life  estate  in 
these  premises  was  bound  to  pay  annually  the  interest  which 
accrued  on  this  mortgage  until  that  estate  ceased.  That  such 
was  the  duty  of  the  person  holding  the  life  estate  I  think  is 
sustained  by  the  authorities.  The  case  of  Penrhyn  v.  Hughes^ 
(5  Ves.  99,)  is  a  case  in  point,  and  Story  says,  in  his  Equity 
Jurisprudence  J  (vol,  1,  §  488,)  the  general  rule  is  that  a  ten- 
ant for  life  of  an  equity  .of  redemption  is  bound  to  keep  down 
and  pay  the  interest,  although  he  is  under  no  obligation  to  pay 
all  the  principal.     (4  Kenfs  Com.  83.) 
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Applying  this  rule  to  the  present  case,  the  obligation  of 
Elmer  Thompson  and  those  who  held  under  him  the  life 
estate,  down  to  the  time  of  the  supposed  death  of  Engel, 
required  them  to  discharge  the  accruing  interest  on  the  bond 
and  mortgage  while  the  same  was  held  by  them.  Some  inter- 
est had  accumulated  on  the  bond  and  mortgage  while  held  by 
Miss  Tracy.  This  was  a  valid  claim  in  her  hands,  and  could 
be  enforced  against  the  property.  But  when  the  life  estate  be- 
came the  property  of  the  holder  of  the  mortgage,  he  assumed 
all  the  obligations  of  the  beneficiary  for  whom  the  estate  was 
created.  A  court  of  equity  would  have  required  the  income 
of  the  estate  to  be  applied  to  the  arrears  of  interest,  and  the 
purchaser  of  the  estate  was  liable  to  the  same  equity.  This 
was  expressly  held  in  Penrhyn  v.  Hughes^  (5  Ves,  99.)  It 
is  there  said :  "  The  mortgagee  can  not  be  compelled  to  take 
possession,  but  may  file  a  bill  for  a  foreclosure  without  tak- 
ing possession.  But  if  he  does  take  possession,  he  is  bound 
to  apply  all  the  rents  and  profits  as  tl^e  court  would  dis- 
tribute them  among  the  several  persons  claiming  interests 
subject  to  the  mortgage.  The  plaintiff's  possession  as  as- 
signee makes  no  difference.  Every  remedy  they  had  against 
Pugh,  (the  owner  of  the  life  estate,)  they  have  against  any 
one  claiming  under  him  with  notice  of  the  charge. 

It  was  said  there  was  no  proof  of  Engel's  death.  It  is 
true  there  is  no  direct  proof  But  his  absence  for  eight  years 
without  being  seen  or  heard  of  warrants  the  presumption  of 
his  death ;  and  when  to  this  is  added  the  proof  of  his  frequent 
declarations  of  an  intent  to  commit  suicide,  this  presumption 
is  strengthened,  and  will  warrant  the  conclusion  that  his 
death  occurred  about  the  time  of  his  disappearance.  The 
testimony  of  the  witnesses  fixes  this  time  in  1855  or  1856, 
and  allowing  the  largest  period,  the  year  1856  should  be 
taken  as  the  time  from  which  interest  should  be  calculated. 

There  was  an  error  also  in  not  allowing  the  costs  of  the 
infant  defendants  in  the  judgment.  There  should  have  been 
an  allowance  to  the  guiardian  ad  litem  for  his  costs^  and  we 
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think  the  judgment  in  this  case  should  be  corrected  by  an 
allowance  of  one  hundred  dollars. 

Under  circumstances  of  doubt  whether  the  income  from  the 
property  would  be  sufficient  to  pay  the  arrears  of  interest,  it 
would  be  proper  to  order  an  account  to  be  taken,  but  in  this 
case  it  can  hardly  be  necessary  to  put  the  parties  to  such  an 
expense.  The  proof  as  to  the  annual  value  of  the  premises 
is  that  it  would  exceed  $500,  while  the  interest  on  the  mort- 
gage is  less  than  seventy  dollars  per  year.  We  can  therefore 
adjust  the  amount  without  the  necessity  of  such  reference. 

The  judgment  should  be  modified  by  deducting  from  it  a 
sum  equal  to  the  interest  which  accrued  on  the  bond  and 
mortgage  prior  to  the  year  1856,  and  by  adding  to  it  an  allow- 
ance to  the  guardian  ad  litem  o(  the  infant  defendants,  of  one 
hundred  dollars,  and  so  modified,  the  judgment  is  affirmed 
without  costs  to  either  party  on  this  appeal. 

[New  York  General  Term,  November  7,  1865.  ^igraham,  Zeonard  and 
Suiheriatidj  Justices.] 


The  People,  ex  reL  Eobert  J.  Livingston,  vs.  DouaLASS 
Taylor,  commissioner  of  jurors. 

The  gommissioner  of  jurors,  in  the  dty  of  New  York,  is  not  a  judicial,  hut  a 

ministerial  officer. 
A  mandamus  will  lie  to  the  commissioner  of  jurdrs  to  compel  him  to  strike 

from  the  list  of  jurors  the  name  of  a  person  not  liahle  to  jury  duty. 

APPLICATION  was  made  in  this  matter  to  the  special 
term  for  a  mandamus,  commanding  the  respondent  to 
strike  the  name  of  the  relator  from  the  list  of  jurors  in  1864, 
The  writ  was  granted  by  default,  but  subsequently  the 
default  was  opened,  and  thfe  judge  decided  that  he  had  no 
power  to  issue  the  writ  in  such  a  case.   '  Tb^  relator  appealeji. 
Vol.  XLV.  9 
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Lcioia  L,  Delafieldy  for  the  relator.  I.  Proceedings  in 
mandamus  cases  are  to  be  reviewed  by  appeal,  and  not  by 
v^Tit  of  error.  {The  Feoph,  c&c,  v.  Church,  20  N,  T,  Rep. 
529.  The  People,  &c.  v.  Albright,  14  Abb,  Fr.  Rep.  305. 
Laws  of  1854,  p.  592.) 

II.  The  order  is  appealable.  It  was  based  solely  upon  the 
idea  that  the  court  has  no  right  to  direct  the  commissioner 
to  strike  off  the  relator's  name,  as  directed  by  the  writ.  It 
has  been  repeatedly  held  that  when  a  court  refuses  to  exer- 
cise a  discretion  vested  in  it  by  law,  under  the  impression 
that  it  does  not  possess  the  power  which  it  is  called  upon  to 
exercise,  and  in  consequence  an  erroneous  decision  is  obtained, 
such  decision  will  be  reversed  on  appeal.  {Beach  v.  Cham" 
berloin,  3  Wend.  366.  McElioain  v.  Corning,  12  Abb.  Fr, 
Rep.  16.  McMahon  v.  Mutual  &c.  Ins.  Co.,  Id.  28.  Arti^ 
sans  Bank  v.  Treadwell,  34  Barb.  553.) 

III.  The  only  question  is,  has  the  court  the  power  to  com- 
pel the  commissioner  to  strike  a  name  from  his  list  which  ho 
has  erroneously  placed  there  ?  Has  it  any  control  over  him ; 
or  is  he,  as  the  opinion  of  the  judge  below  would  indicate, 
the  only  officer  known  to  our  law,  who  is  beyond  the  reach 
of  the  law  ?  The  relator  presses  the  following  views  upon 
the  court  with  the  greatest  earnestness,  because  if  any  other 
views  should  prevail,  the  commissioner  would  be  clothed  with 
arbitrary  power,  and  could  put  any  person  of  any  age  or  sex 
upon  his  list,  and  there  would  be  no  adequate  redress.  There 
can  be  no  question  as  to  the  duty  of  the  commissioner  to 
strike  off  of  his  list  the  name  of  an  exempt,  at  any  time.  It 
is  his  duty  to  make  and  "correct"  the  list.  The  statute 
provides  that  "the  names  of  all  persons  found  to  be  exempt 
from  serving  as  jurors  shall  be  struck  from  the  list,  and  the 
ground  of  exemption  recorded."     (3  R.  S.  698,  §  20.) 

IV.  The  commissioner  of  jurors  is  a  ministerial  officer y 
and  in  no  sense  a  judicial  officer.  The  court  still  has  all  the 
power  that  it  ever  had  over  jurors,  but  it  is  relieved  from  the 
routine  business  of  attending  the  preparation  of  the  jury  list 
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and  summoning  of  jurors.  The  commissioner  in  the  city  of 
New  York  is  substituted  for  town  officers  in  other  parts  of 
the  state,  and  it  can  not  be  claimed  that  they  are  judicial 
officers.  (3  R,  S,  695,  §§  4,  5.)  That  he  is  a  ministerial 
officer  is  apparent  from  the  provisions  of  the  statute.  1.  He 
is  appointed  by  the  judges,  just  as  they  appoint  clerks  and 
criers.  {Id,  697,  §§  15-19.)  The  commissioner  appears  in 
his  true  character  in  section  34,  where  he  is  called  a  "clerk" 
of  the  board  for  the  selection  of  grand  jurors.  {Id,  701, 
§  34.)  Neither  judges  nor  supervisors  could  appoint  a  judi- 
cial officer  without  violating  the  constitution.  Judicial  pow- 
ers can  not  be  delegated.  {Entich  v.  Uarrington,  19  Howell, 
State  Trials,  1063.)  2.  The  statute  reads:  "The  eaid 
jurors  shall  be  selected"  by  the  commissioner.  (3  B,  S.  697, 
§  15.)  The  word  "said"  is  explained  by  section  14,  as  "all 
persons  residing  in  said  city,  who  shall  be  qualified  to  serve 
as  jurors."  These  qualifications  are  fixed  by  laiv,  (3  R,  S. 
695,  §  5,  and  697,  §  14.)  All  the  commissioner  has  to  do  is 
"^o  select"  certaifi  designated  persons ;  he  has  no  discretion 
in  this.  (§§  15-20.)  After  this  selection  he  must  give  notice 
that  the  jury  list  is  ready  for  correction,  and  must  strike  from 
it  the  name  of  exempts.  (3  R,  8.  698,  §  20.)  He  has  no 
discretion  to  determioe  who  are  exempts ;  that  is  fijced  by 
law.  But  if  exempts  do  not  apply  to  be  excused,  they  can 
not  be  held  for  duty ;  and  the  court  always  discharges  them 
when  summoned.  It  would  be  ground  for  challenge  to  the 
array,  if  an  unqualified  person,  ex.  gr.  a  non-resident,  were 
upon  the  jury.  (3  Black.  Com,  351-359.)  3.  The  commis- 
sioner can  not  fine  jurors  for  non-attendance ;  the  court  must 
do  this.  (3  R,  S,  698,  §  21.)  And  the  court  may,  as  it  con- 
stantly does,  excuse  jurors  from  serving,  without  consulting 
the  commissioner.  And  the  court  may  remit  the  fine /or  any 
reason  that  it  thinks  fit,  as  it  constantly  does.  The  commis- 
sioner may  also  remit  the  fine ;  but  he  can  only  do  this  upon 
"legal  excuse"  fixed  by  law.  (3  i?.  .S'.  698,  §  22.)  That 
the  Qourt^  liay^  tjie  right  to  G3:cu&e  from  duty  and  to  remit 
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fines,  as  is  their  practice,  is  apparent,  from  section  25,  which 
provides  that  defaulting  jurors  must  be  excused  by  the  court, 
unless  this  power  is  specially  delegated  to  the  commissioner 
hy  order  of  the  court;  and  from  section  21,  which  provides 
that  the  court  must  ascertain  whether  the  jurors  have  been 
duly  summoned,  before  it  can  fine  them.  4.  The  conclusion 
of  the  matter  is,  that  the  commissioner,  like  other  ofiScers  of 
the  court,  is  under  the  direction  and  control  of  the  court,  and 
•holds  office  to  relieve  it  of  burdensome  ministerial  duty,  and 
has  no  general  discretion^  and  can  only  exercise  certain 
powers  clearly  defined  and  flexed  by  statute;  and  that  other 
powers  of  a  much  higher  grade  connected  with  the  jury  sys- 
tem, were  never  entrusted  to  the  commissioner,  and  may  be 
exercised  by  the  court  at  its  discretion.  5.  The  duty  of  a 
clerk  in  "approving"  an  official  bond  is  ministerial,  and  may 
be  enforced  by  mandamus.  {Gulick  v.  New^  14  Ind,  R,  93.) 
The  register  may  be  compelled  by  mandamus  to  satisfy  a 
mortgage.  {The  People^  &c,  v.  Miner,  37  Barb,  466.)  And 
both  of  these  acts  require  an  exercise  of  judgment  and  dis- 
cretion, not  necessary  in  selecting  jurors  pointed  out  by  law. 

V.  But  granting  (for  the  argument  only)  that  the  commis- 
sioner is  a  judicial  officer,  it  clearly  appears  from  the  statute 
(see  last  point)  that  he  has  no  general  discretion ;  but  that 
his  conduct  is  governed  by  fixed  principles  and  rules,  from 
which  he  can  not  depart.  The  qualifications  of  jurors  are 
fixed  by  law.  All  the  commissioner  has  to  do,  is  to  select 
the  designated  persons.  It  is  well  established  that  the  dis- 
cretion with  which  courts  will  not  interfere  is  such  as  is-  gen- 
eral, and  not  regulated  by  fixed  principles,  and  that  whenever 
the  discretion  is  fixed  by  principle  and  law,  the  courts  will 
control  that  discretion  by  mandamus.  (The  People  v.  Supe- 
rior Court,  5  Wend,  114.  S.  C,  10  id,  285.  Hull  v.  Super- 
visors of  Oneida  Co,,  19  John,  259.)  The  law  is  thoroughly 
discussed  in  Manor  v.  McCall,  (5  Geo.  B,  522.) 

VI.  The  statutes  relating  to  the  commissioner  nowhere 
provide  in  terms  that  he  shall  not  be  subject  to  the  control 
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of  the  Supreme  Court.  And  without  such  express  enact- 
ment he  is  subject  to  it.  The  authorities  cited  show  that 
the  right  to  review  can  not  be  taken  away  without  an  ime- 
quivocal  declaration  to  that  effect  by  the  legislature.  They 
show  that  the  Superior  Courts  in  England  And  in  this  state 
have  disregarded  the  strongest  intimations  of  the  legislative 
will,  unless  they  came  up  to  this  standard ;  abd  the  law  may 
be  considered  as  settled,  that  language  {^s  emphatic  as  that 
contained  in  this  statute  will  not  deprive  a  party  of  the  right 
of  review.  "In  justication  of  this  strictness,  it  has  been 
alleged  that  administrative  and  judicial,  or  quasi  judicial, 
powers  are  frequently  delegated  to  men  without  legal  expe- 
rience who  may  err  through  ignorance,  or  abuse  their  trust 
from  interested  motives.  It  has,  therefore,  been  deemed  in- 
dispensable to  the  security  of  the  citizen  that  a  superintend- 
ing power  should  exist  somewhere,  over  inferior  c^^urts  and 
officers,  to  restrain  irregularities,  and  to  correct  errors  of  law, 
and,  above  all,  errors  of  jurisdiction."  {Per  Gardiner^  J, 
delivering  the  opinion  of  the  Court  of  Appeals  in  matter 
of  Canal  &c,  street,  12  N.  Y.  Hep.  411,  412.  See  also 
point  V.  of  N,  Hill,  Id.  p.  407.) 

VII.  Any  view  which  makes  the  commissioner  a  judicial 
officer  would  render  the  act  under  which  he  claims  unconsti- 
tutional and  void.  The  judicial  powers  of  the  Supreme 
Court  can  only 'be  stripped  from  it  by  constitutional  enact- 
ment. The  legislature  can  not  transfer  the  judicial  power 
of  the  Supreme  Court  to  any  other  body  or  person.  (Const, 
art.  6,  §  3.) 

VIII.  The  objection  of  the  Judge  below  that  the  court 
and  commissioner  having  co-ordinate  powers,  (admitting  this 
only  for  argument,)  the  court  should  not  interfere  by  man- 
damus, is  not  insuperable.  A  mandamus  lies  to  the  Common 
Pleas  to  restore  an  attorney  removed  by  it.  It  was  admitted 
that  the  Common  Pleas  had  full  power  to  remove  the  attor- 
ney, but  the  Supreme  Court  examined  the  testimony,  and 
not  being  satisfied  that  this  power  was  properly  exercised, 
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they  issued  their  mandamus.  (People  v.  Justices  of  Dela* 
ware  County ,  1  John.  Cas,  181.  People  v.  Chenango  County 
Justices,  Id,  179.) 

IX.  No  other  order  can  be  entered,  because  the  defendant 
having  made  a  return,  can  not  object  to  the  mandamus,  for 
by  making  the  return,  he  has  admitted  that  he  ought  to  obey 
it.     (Case  of  Mayor  of  Norwich,  12  Mod.  R.  322.) 

Wm.  C.  Trull,  for  the  respondent. 

By  the  Court,  Ingraham,  P.  J.  We  are  not  furnished 
with  the  e\ddence  on  which  the  relator  applied  to  the  com- 
missioner of  jurors  to  have  his  name  stricken  from  the  list 
of  jurors,  and  therefore  we  can  not  decide  whether  he  was 
entitled  thereto,  and 'the  only  question  before  us  on  this 
appeal  is  whether  a  mandamus  will  lie  to  the  commissioner 
of  jurors  for  such  a  purpose,  if  it  be  conceded  that  the  relator 
is  entitled  to  the  relief  he  asks. 

The  office  of  this  writ  is  two-fold ;  one  when  addressed  to 
courts  of  inferior  jurisdiction  and  to  judicial  officers,  and  to 
officers  exercising  judicial  powers,  to  compel  them  to  act  and 
to  decide  on  matters  before  them ;  the  other  when  addressed 
to  ministerial  officers,  to  do  the  act  which  they  are  charged 
with  unlawfully  refusing  to  do.  The  commissioner  of  jurors 
is  not  a  judicial,  but  a  ministerial  officer.  It  is  true,  he  has 
to  decide  on  the  sufficiency  of  the  excuse  oflfered  by  a  juror 
to  have  his  name  stricken  from  the  list  of  jurors,  but  still 
the  nature  of  that  excuse,  and  the  duty  of  the  officer,  is 
clearly  defined  by  the  statute,  and  when  the  truth  of  the 
facts  relied  on  is  shown  to  him,  he  has  no  discretion  to  exer- 
cise, and  has  no  right  to  keep  the  name  of  the  juror  on  the 
list.  If  the  statute  vests  any  discretion  in  the  officer,  the 
rule  is  difierent.  In  the  language  of  Emott,  J.  in  Tlie  Peo- 
pie  V.  Tlie  Contracting  Board,  (27  N.  T.  Rep.  381,)  there 
must  be  a  clear  legal  right  not  merely  to  a  decision,  but  to 
the  thing  itself. 
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There  is,  also,  another  principle  applicable  to  this  writ — - 
that  it  issues  where  the  party  has  no  other  remedy*  There 
coald  be  no  other  remedy  to  the  relator  but  to  bring  a  cer- 
tiorari and  review  the  proceedings  of  the  commissioner  in 
that  form  of  proceeding.  That  his  acts  are  subject  to  review 
in  one  or  the  otlier  mode,  there  can  be  no  doubt.  It  never 
was  the  intent 'of  the  law  to  leave  this  officer  at  liberty  to 
exercise  an  arbitrary  control  over  those  who  are  to  form  the 
list  of  jurors.  The  law  has  particularly  enumerated  those 
who  are  to  be  placed  upon  it,  and  he  is  bound  to  comply 
with  those  provisions.  The  objection  to  a  review  by  cer- 
tiorari  is,  that  it  would  bring  up  the  whole  record,  which  he 
is  required  to  keep,  and  where  such  a  course  would  lead  to 
great  inconvenience,  the  courts  have  held  that  the  writ  of 
mandamus  might  be  resorted  to.  This  rule  is  stated  by 
Mitchell,  J.  in  Adriance  v.  Tlie  Supervisors,  (12  How.  Pr, 
,Jiep,  226,)  where  he  says,  "the  general  principle  may  be 
stated,  that  where  a  specific  duty  is  imposed  on  public  offi- 
cers by  statute,  and  they  do  not  conform  to  the  statute,  and 
the  omission  to  conform  aflfects  a  particular  party  only  and 
not  the  whole  list,  a  mandamus  will  issue." 

Nor  is  this  remedy  to  be  withheld  because  the  relator  might 
have  an  action  for  damages.  Judge  Mitchell,  in  the  last 
cited  case,  says,  "it  is  better  for  the  public  that  the  specific 
remedy  be  applied  to  removing  the  wrong  directly,  than  to 
have  actions  for  damages,  in  which  the  officer  may  be  pun- 
ished, although  he  erred  only  in  judgment."  So  in  I%e 
People  V.  The  Mayor,  dc,  (10  Wend.  393,)  it  was  said  that 
where  a  specific  duty  was  imposed  by  statute  on  a  public 
officer  he  may  be  compelled  to  execute  it  by  mandamus, 
although  an  action  for  damages  might  also  lie.  In  the  case  of 
The  People  v.  Miner,  (37  Baj^b.  466,)  the  Writ  was  issued  to 
the  register  to  compel  the  satisfaction  of  a  mortgage,  although 
in  that  case  he  had  to  decide  upon  the  sufficiency  of  the 
satisfaction  piece,  and  Selden,  J.  iri  The  People  v.  The  Con^ 
traciing  Boards  {supra^  ^ays :  There  ttre  many  questions 
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requiring  the  decision  of  ministerial  officers  which  involve,  to 
some  extent,  the  exercise  of  legal  discrimination  in  their 
solution,  but  which  are  not  regarded  as  judicial  questions, 
and  consequently  the  decision  of  them  is  not  conclusive  in 
collateral  proceedings. 

My  conclusion  is  that  the  writ  may  issue  to  this  officer. 

The  list  in  which  the  relator's  name  is  inserted  has  ceased 
to  be  of  any  importance,  as  the  period  of  -time  for  which  it 
was  to  be  in  force  has  expired.  There  is  no  propriety  there- 
fore now  in  issuing  the  mandamus,  and  nothing  can  be  done 
except  to  reverse  the  order  of  the  special  term  as  to  the 
power  of  issuing  this  writ  in  the  case. 

.Order  reversed. 

[New  Yobk  Gbii bral  Term,  NoTemher-  7,  1866.  Ingraham,  Lemard  and 
Geo.  G.  Btamardf  Justices.] 
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The  People,  ex  rel  Kennedy,  v.  The  Manhattan  Gas 
Light  Company. 


H, 


This  court  has  authority  to  grant  a  mandamus  directing  a  gas  company  to  fur* 
nish  gas  to  persons  who,  under  the  provisions  of  its  charter,  have  a  right  to 
receire  it  and  who  offer  to  comply  with  the  general  conditions  on  which  the 
company  supplies  others. 

Gas  light  companies  possess^  by  virtue  of  their  charters,  powers  and  privileges 
which  others  can  not  exercise,  and  the  statutory  duty  is  imposed  upon  them 
to  furnish  gas  on  payment  of  all  moneys  due  from  applicants. 

If  an  applicant  is  already  indebted  to  a  gas  company,  the  company  may  shut 
off  ihe  supply  of  gas,  and  refuse  to  furnish  any  more ;  especially  if  the  appli- 
cant avows  his  insolvency,  and  his  inability  to  pay  for  gas  previously  fVimished. 

Where  an  individual  applies  to  a  gas  company  for  gas,  and  the  same  is  furnished 
to  him  by  the  company,  for  a  period,  without  objection  on  account  of  a 
former  indebtedness,  this  will  not  deprive  the  company  of  the  right  to  reject 
a  subsequent  application,  on  the  ground  of  such  indebtedness. 

APPEAL  from  an  order  made  at  a  special  term,  denying 
an  application  for  a  mandamos  commanding  the  defend- 
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ant  to  supply  the  plaintiflf  with  gas,  at  his  house,  No.  121 
West  Sixteenth  street.  New  York. 

By  the  Court,  Ingraham,  P.  J.  I  think  there  can  be  no 
doubt  about  the  authority  of  this  court  to  direct  the  respond- 
ents to  furnish  gas  to  persons  who,  under  the  provisions  of 
their  charter,  have  a  right  to  receive  it  and  who  offer  to  com- 
ply with  the  general  conditions  on  which  the  company  supply 
others. 

They  possess,  by  virtue  of  their  charter,  powers  and  privil- 
eges which  others  can  not  exercise,  and  the  statutory  duty  is 
imposed  upon  them  to  furnish  gas  on  payment  of  all  moneys 
due  by  such  applicants. 

We  are  left  then  to  inquire  whether  the  relator  was  in  a 
condition  to  demand  from  the  company  this  supply.  It  ap- 
pears by  the  papers  used  on  the  motion  that  the  relator  com- 
^enced  taking  gas  in  1858,  at  "No.  61  in  Seventh  avenue,  and 
was  supplied/wTth  gas  by  the  company,  until  28tkof  Decern* 
bfil^lSei.  That  he  paid  for  the  gas  so  received  up  to  19th 
of*  August,  1861^  and  that  for  gas  furnished  after  that  data 
hehas  not  paid.  It  also  appears  that  in  January,  1865,  the 
respondent  aued  the  relator  and  obtained  a  judgment  against 
hiqj^fbnhe  amount  due  therefor,  which  still  remaims  un* 
^^id.  In  May^  1864,  the  relator  applied  to  the  company  for 
gas  at  121  West  Sixteenth  street,  which  was  furnished  to  him 
by  the  company,  without  objection  on  account  of  the  former 
indebtedness,  until  9th  of  February,  1865,  when  the  company 
shut  off  the  supply  of  gas  and  refused  to  furnish  any  more. 
It  also  appears  that  the  relator  in  answer  to  a  claim  for  pay- 
loent  of  this  indebtedness,  represents  himself  as  insolvent  and 
unable  to  pay  the  judgment^^ 

There  is  nothing  in  the  charter  of  the  company  which 
requires  them  to  make  the  objection  that  the  applicant  was 
indebted  to  them  at  the  time  of  the  first  application.     It^    j^k 
would  be  unreasonable  to  suppose  that  in  every  instance  they    J^M 
could  ascertain  such  indebtedness.    If_at  any  time  the  party  ]      " 
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is  SO  indebted,  the  company  may  refuse  t^^jfiiPBiek,  and  more 
especially  shouTcTthTarlSe'so  wlien  the  relator  avows  his  insol- 
vency and  his  inability  to  pay  for  gas  furnished  previously. 

The  attempted  denial  of  liability  for  this  bill,  by  the  relator, 
will  not  aid  him.  The  company  have  obtained  a  judgment 
against  him.  This  is  not  disputed,  and  no  attempt  is  made 
by  him  to  set  it  aside.  So  long  as  that  remains  in  force  it  is 
conclusive  against  him. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs. 

Kew  York  General  Term,  November  If,  1865.  Iftffrahamf  Ze&nard  and 
Oeotye  0.  Bamdrdf  Justices. 


f. 


The  SiXTri  Avenue  Kailroad  Company  va,  John  Kerr 

and  others. 

Where  a  nulroad  is  laid  in  a  public  street,  under  a  permissive  grant  to  the  com- 
pany to  use  a  portion  of  the  street  for  that  purpose,  the  company  does  not 
acquire  the  same  unqualified  title  and  right  of  disposition  to  the  land  occu- 
pied, which  individuals  have  in  their  lands. 

the  only  exclusive  power  conferred  by  such  grants  is  that  of  using  railroad 
carriages,  m  the  same  manner  as  the  grant  of  a  stage  litife  confers,  for  the 
time  being,  the  grant  of  a  monopoly  of  using  such  stages,  for  the  transporta- 
tion of  passengers  for  hire,  on  that  route. 

After  a  railroad  company  has  obtained  permission  ft-om  the  common  council 
of  New  York  to  lay  a  railroad  through  certain  strefets  of  Che  city,  and  such 
grant  is  subsequently  confirmed  by  an  act  of  the  legislature,  the  legislature 
has  the  power  to  grant  similar  privileges  to  another  company,  and  to  author- 
ize the  latter  to  run  upon,  intersect  or  use  any  portion  of  the  tracks  already 
laid,  on  condition  of  making  compensation  or  paymetit  to  the  first  grantees  if 
the  parties  do  not  agree. 

Such  H  gHEmt  is  not  a  violation  of  any  right  of  piroperty.  The  grantees  must 
be  considered  as  holding  the  grants  for  the  ptiblie  use,  in  the  public  streets, 
which  is  all  open  to  the  public. 

The  right  to  grant  a  crossing  of  the  road  necessarily  mvolves  a  right  to  pass 
over  a  krgdr  portion  of  such  road,  when  the  legislature  so  directs. 

MOTION  to  dissolve  an  injunction.    The  facts  sufficiently 
appear  in  the  opinion  of  the  court. 
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Ingraham,  J.  The  plaintiffs  obtained  from  the  common 
council  permission  to  lay  a  railroad  through  certain  streets 
in  the  city  of  New  York,  which  gmnt  was  confirmed  by  the 
legislature  in  1854. 

The  defendants,  by  viitue  of  an  act  of  the  legislature, 
passed  April  17,  1860,  {Ijaws  of  1860,  p.  1042,)  obtained 
similar  privileges.  By  the  third  section  of  that  act  it  was  pro- 
vided that  if  the  grantees  should  "deem  it  necessary  or  proper 
to  run  upon,  intersect  or  use  any  portion  of  other  railroad 
tracks  now  laid  upon  any  of  the  streets  or  avenues  above 
named,  they  are  authorized  to  run  upon,  intersect  and  use 
the  same,"  and  the  same  section  provides  for  compensation  or 
payment  to  be  made  therefor  if  the  parties  do  not  agree. 

The  plaintiffs  obtained  an  injunction  restraining  the  de- 
fendants from  running  upon,  intersecting  or  using  a'ny" 
portion  of  the  railroad  track  of  the  plaintiffs  in  any  of  the 
streets  of  the  oity,  or  from  connecting  the  new  track  with  the 
track  of  the  plaintiffs,  or  from  removing  any  part  of  the 
track  of  the  plaintiffs,  or  of  the  pavement  or  soil  embraced 
within  the  track,  and  from  obstructing,  impeding  or  inter- 
rupting the  said  plaintiffs  in  the  use  of  their  railroad  track,  &c. 

The  defendants  now  move  to  have  the  injunction  dissolved 
or  modified. 

There  is  nothing,  in  any  of  the  proceedings  by  which  the 
plaintiffs  obtained  the  rights  which  they  claim  to  enforce, 
granting  them  any  exclusive  privileges  in  the  streets  where 
they  are  allowed  to  use  the  same  for  a  railroad,  and  it  may 
well  be  doubted  whether  any  such  exclusive  privilege  could 
be  granted  so  as  to  prevent  ordinary  travel  over  the  streets. 

An  opinion  has  been  expressed  in  the  Court  of  Appeals 
favoring  the  right  of  the  legislature  in  thus  controlling  these 
roads,  in  The  Albany  and  Northern  Railroad  Company  v. 
Brownellj  (24  N.  T.  Rep.  §.  345,)  where  it  was  held  that  an 
act  laying  out  a  highway  over  a  railroad  without  compensa- 
tion was  valid  and  was  not  a  violation  of  the  constitution. 
Denio^  J*  says :  ^^Upon  this  my  opinion  is  that  the  railroad 
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companies  under  the  general  act  do  not  acquire  the  same 
unqualified  title  and  right  of  disposition  to  the  real  estate 
taken  for  a  road  and  paid  for  according  to  the  act  which  in- 
dividuals have  in  their  lands."  If  this  rule  is  correct  as 
applicable  to  land  which  has  been  taken  for  a  railroad  and 
paid  for  by  the  company,  with  how  much  more  force  does  it 
apply  to  a  railroad  laid  in  a  public  street  under  a  mere  per- 
missive grant  to  use  a  portion  of  such  street  for  such  pur- 
pose. 

The  only  exclusive  power  conferred  by  such  grants  is  that 
of  using  railroad  carriages  in  the  same  manner  as  the  grant  of 
a  stage  line  confers  for  the  time  being  the  grant  of  a  monop- 
oly of  using  such  stages,  for  the  transportation  of  passengers 
for  hire  on  that  route.  But  that  monopoly  would  only  con- 
tinue until  some  other  persons  were  authorized  by  the  legisla- 
ture or  other  authority  having  the  right  to  grant  similar 
powers  to  others  to  use  that  mode  of  transporting  passengers 
for  hire. 

It  is  not  pretended,  that  any  thing  in  these  grants  pre- 
vents ordinary  carriages  from  driving  over  or  on  these  rails, 
wherever  they  are  laid  in  public  streets.  Such  use  of  the 
rails  by  ordinary  conveyances  is  not  uncommon  in  our  streets, 
and  no  claim  is  made  to  prohibit  it.  When  the  legislature 
authorize  other  persons  than  the  plaintiflfs  to  use  the  same 
mode  of  carrying  passengers  for  hire  through  the  same  streets, 
I  am  at  a  loss  to  see  upon  what  grounds  such  new  grantees 
can  be  prohibited  from  using  the  same  streets  under  their 
granl 

The  courts  have  decided,  that  the  owners  of  the  lots,  and 
the  corporation  of  the  city,  as  the  owners  of  the  fe^  in  the 
.  streets,  can  not  interfere,  because  it  is  a  use  of  the  streets  for 
the  public  convenience  and  public  use,  and  that  the  legisla- 
ture had  the  power,  without  the  consent  of  these  parties,  to 
make  such  grants,  and  to  make  the  same  without  compensa- 
\  tion.     {People  v.  Kerr,  37  Barb.  357.) 

I  can  not  see,  I  admit,  how  the  dedsi^  in  this  case  is  coo- 
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fiistent,  in  its  full  extent,  with  several  late  decisions  6f  the 
Court  of  Appeals,  but  as  it  is  the  decision  of  the  the  gen- 
eral term  of  this  district,  and  as  it  has  been  affirmed  in  the 
Court  of  Appeals,  it  is  my  duty  to  follow  it,  and  leave  to  that 
court  to  reconcile  the  apparent  coflict  of  decisions,  when  other 
cases  shall  come  before  them. 

The  views  which  I  have  briefly  expressed  are,  I  think,  deci- 
sive of  the  main  question  on  this  motion,  so  far  as  the  pro- 
priety of  continuing  the  injunction  is  involved. 

I  do  not  understand  the  counsel  for  the  plaintiffs  as  urging, 
on  the  argument  of  the  motion,  that  the  legislature  had  not 
the  power  to  authorize  new  roads  to  intersect  or  cross  the 
roads  now  established.  If  such  a  doctrine  can  be  maintained, 
the  decision  would  be  a  more  effectual  bar  to  any  new  legisla- 
tion in  granting  new  roads  in  the  city  than  any  other  that 
has  been  devised.  It  is  clear  that  they  have  such  a  power, 
and  it  is  equally  clear,  that  the  present  injunction  can  not  be 
maintained  in  its  full,  extent. 

As  to  the  right  of  the  legislature  to  permit  one  road  to  use 
the  rails  of  another  road,  upon  proper  conditions,  my  conclu- 
sion is,  that  such  grant  is  not  (under  the  decisions  of  the 
courts  in  regard  to  these  roads  in  the  public  streets)  a  viola- 
tion of  any  right  of  property.  That  the  holders  of  such 
grants  must  be  considered  as  holding  them  for  the  public  use, 
in  the  public  street,  which  is  all  open  to  the  public,  and  that 
the  right  to  grant*a  crossing  of  the  road  necessarily  involves 
a  right  to  pass  over  a  larger  portion  of  such  road  when  the 
legislature  so  directs. 

I  do  not  deem  it  necessary  to  say  any  thing  as  to  the  right 
of  compensation  to  the  owner  of  the  track  so  used,  because 
the  act  provides  the  mode  of  settling  such  compensation, 
and  therefore  recognizes  the  right  of  the  plaintiffs  to  be  paid 
for  the'  use  of  their  track.  To  what  extent;  or  upon  what 
-principles,  is  to  be  settled  by  the  commissioners  appointed  for 
that  purpose. 

The  suggestion  made  by  the  plaintiffs'  counsel,  that  this 


142  CASES  IN  THE  SUPREME  COURT 

In  the  matter  of  Martin. 

interference  by  the  defendants  with  the  plaintiffs'  road  would 
be  an  impediment  to  public  travel,  would  be  a  very  proper 
suggestion  to  the  legislature,  when  making  a  new  grant,  but 
can  have  no  influence  in  deciding  the  questions  of  law  as  to 
the  power  of  that  body  to  make  the  grant,  or  of  the  defend- 
ants to  use  it. 

There  is  also  another  suggestion  which  should  have  weight 
on  this  motion.  It  is  that  the  plaintiffs  have  an«  ample 
remedy  by  action,  if  the  act  of  the  legislature  is  illegal  in  the 
portions  complained  of.  Every  crossing  of  the  road  by  the 
cars  of  the  defendants  would  be  a  trespass,  for  which  the 
plaintiffs  could  recover  damages ;  and  if  the  track  is  injured, 
a  like  compensation  can  be  recovered  by  action.  Under  such 
circumstances,  I  think  the  courts  should  hesitate  as  to  pro- 
hibiting parties  from  exercising  powers  granted  by  law,  and 
that  the  injured  party  should  be  left  to  seek  his  redress  by 
an  action  for  damages. 

The  motion  to  dissolve  the  injunction  is  granted. 

[Nbw  Tobk  Special  Tebm,  Kovember  19, 1864.    Jngrakamf  Justice.] 


In  the  matter  of  Bobert  Martik. 

Where  the  return  to  a  writ  of  habeas  eorpta,  issued  to  idajor  Gfeneral  Hooker, 
commanding  the  military  department  of  the  east,  embracing  New  York,  stated 
that  the  relator  was  charged  with  the  ofiense  of  arson  in  the  night  time,  in  the 
city  of  Newark,  in  November,  1864,  and  also  with  being  at  that  time  within 
the  federal  lines,  as  a  spy,  he  being  at  the  time  an  officer  in  the  confedersta 
army,  but  disguising  his  rank  and  character  in  the  dress  of  a  citizen ;  Seld 
that  the  restoration  of  peace  absolred  all  olBTenses  committed  by  the  public 
enemy  during  the  existence  of  the  war,  and  that  the  prisoner  could  not  there- 
fore now  be  lawfuHy  arraigned  before  a  military  tribunal  for  the  ofience  of 
being  a  tpy. 

Hdd  alto,  that  in  respect  to  the  offense  of  arton,  with  which  the  prisoner  was 
charged,  it  is  the  duty  of  every  judge  and  magistrate  before  whom  a  writ  of 
habeas  eeeyus  c&a,  by  law,  be  made  returnable,  to  take  cognizance  of  that 
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crime,  when  presented  on  proper  proof,  and  to  commit  the  aJleged  offender, 
to  be  proceeded  against  by  law,  in  the  courts  of  this  state. 

And  that  the  return  in  this  case,  although  founded  on  information  and  belief, 
was  sufficient  ground  for  holding  the  prisoner  undet  the  custody  of  the  civil 
authocities  of  the  state  until  the  evidence  in  the  possession  of  the  general  gov- 
ernment, or  the  military  officers,  could  be  produced  before  a  grand  jury  or  a 
committing  magistrate.  The  prisoner  was  accordingly  ordered  to  be  dis- 
charged from  the  custody  of  General  Hooker,  and  to  be  committed  to  prison. 

When  the  necessity  arises,  the  military  power  is  paramount,  and  the  laws  are 
silent.  iBut  war  is  an  anomalous  condition,  and  when  peace  is  restored,  or 
the  necessity  for  military  rule  has  terminated,  the  supremacy  of  the  laws  is 
restored.    Ter  Lbokaro,  J. 

The  president  of  the  United  States  having  by  his  proclamation  restored  the  writ 
of  hahta»  corpus^  which  was  suspended  during  the  war  for  the  suppression  of 
the  rebellion,  that  act  was  a  public  acknowledgment  by  tlie  military  as  well 
as  the  civil  chief  of  the  United  States  that  peace  was  established,  and  that  the 
civil  authorities  in  the  loyal  states  were  required  to  resume  the  exercise  of  tha 
duties  and  functions  that  pertahi  to  the  conditions  of  peace.    Fcr  Leonard,  J. 

H BAKING  upon  the  return  to  a  writ  of  habeas  corpus 
issued  upon  the.  application  of  Robert  Martin^  who 
alleged  that  he  was  improperly  detained  as  a  prisoner,  and 
restrained  of  his  liberty  by  or  under  the  direction  of  Major 
General  Hooker,  commanding  the  military  department  of  the 
east,  embracing  the  state  of  New  York. 

tT".  Larocque,  for  the  relator. 

S,  J.  Courtney,  (assistant  U.  S.  district  attorney)  for  the 
respondent. 

Leonard,  J.  The  applicant  is  held  as  a  prisoner  by  Major 
General  Hooker,  who  commands  this  military  department, 
under  certain  orders  issued  from  the  war  office  at  Washing- 
ton, by  the  authority  of  the  President.  The  orders  for  the 
detention  of  the  prisoner  show  no  cause  for  the  arrest,  but  the 
return  of  General  Hooker,  on  oath,  states  that  he  is  charged 
with  the  offense  of  arson  in  the  night  time,  in  the  city  of  New 
York,  in  November,  1864,  and  also  with  being  at  that  time 
within  the  federal  lines  as  a  spy,  he  being  at  the  time  an 
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officer  in  thd  confederate  army,  but- disguising  his  rank  and 
character  in  the  dress  of  a  citizen. 

The  question  is  whether  the  prisoner  is  so  held  by  lawful 
authority  ? 

We  look  in  vain  for  the  authority  on  the  face  of  the  pro- 
cess, where  in  civil  cases  it  ought  to  be  fully  disclosed.  In- 
deed, there  is  no  process  at  all  by  which  he  is  detained.  It 
is  simply  an  order,  in  the  briefest  terms,  directing  Eobert 
Martin  to  be  transferred  to  General  Hooker  for  trial.  If  the 
offenses  exist,  and  are  of  a  purely  military  character,  I  do  not 
question  the  sufficiency  of  these  orders  under  the  code  by 
which  the  arrest  was  made,  and  under  which  the  military  au- 
thorities propose  to  hold  the  prisoner  for  trial.  The  terms 
of  proceeding  for  the  arrest  and  trial  of  military  offenders  are 
not  governed  by  the  same  rules  for  the  protection  of  the 
rights  and  liberty  of  the  person  as  are  required  in  civil  tri- 
bunals. The  former  is  adopted  from  the  necessity  of  the  cir- 
cumstances existing ;  often  in  camp ;  nearly  always  requiring 
summary  action,  and  the  exercise  of  large  discretion. 

The  most  direct  language  to  express  the  intentions  of  the 
officer  authorized  by  the  usages  of  war  among  civilized  na- 
tions to  direct  such  momentous  power  must  be  cpnsidered 
sufficient,  and  not  subject  to  criticism  by  civil  jurists: 

The  offense  of  arson  is  one  well  known  to  the  statutory  law 
of  every  state,  as  well  as  at  common  law ;  but  the  offense  of 
being  a  spy  is  not  known  to  the  civil  or  statutory  law,  and  is 
one  of  a  purely  military  character,  cognizable  only  in  time  of 
war,  and  before  a  tribunal  having  its  life,  existence  and  au- 
thority created,  continued  and  defined  by  purely  military 
power. 

I  do  not  question  that  the  crime  of  arson,  even  when  com- 
mitted in  places  remote  from  military  camps,  forts,  arsenals, 
or  other  places  directly  connected  with  military  operations, 
as  in  the  case  of  the  prisoner,  may  be  a  military  offense,  and 
as  such  cognizable,  in  time  of  war,  before  a  military  court, 
by  the  usage  and  law  of  nations.    The  protection  of  the  gov- 


NEW  YORK— DECEMBER,  1865.  I45 

Id  the  matter  of  ^Mai-tiu. 

ernment  and  of  its  individual  members  makes  war,  armies, 
and  a  submission  to  military  r\ile  in  the  community  a  neces- 
sity. When  the  necessity  arises,  the  military  pow^r  is  para- 
mount, and  the  laws  are  silent.  But  war  is  an  anomalous 
condition.  When  peace  is  restored,  or  the  necessity  for  mil- 
itary rule  has  terminated,  the  supremacy  of  the  laws  is 
restored. 

During  the  late  war  for  the  suppression  of  the  rebellion,  it 
was  deemed  necessary  by  the  military  power  to  suspend  the 
operation  of  the  laws  in  the  loyal  states  only  so  far  as  the 
privilege  of  the  writ  of  habeas  corpus  was  concerned. >  This 
measure  was  considered  necessary  in  the  exercise  of  the  war 
power,  for  the  public  safety,  and  was,  for  the  most  part,  cheer- 
fully submitted  to  by  the  people  engaged  in  the  avocations  of 
civil  life,  far  removed  from  the  active  operations  of  armies  in 
the  field,  abiding  with  confidence  the  restoration  of  their  civil 
rights,  reasonably  abridged  only  during  the  national  peril. 
Now  peace  has  returned.  The  President  has  recalled,  by  his 
proclamation,  the  suspension  of  the  writ  of  habeas  corpus. 
The  restoration  of  this  writ  was  a  public  acknowledgment  by 
the  military  as  well  as  the  civil  chief  of  the  United  States, 
that  peace  is  established,  and  that  the  civil  authorities  in  the 
loyal  states  are  required  to  resume  the  exercise  of  the  duties 
£*^d  functions  that  pertain  to  the  conditions  of  peace. 

The  military  law  and  rule  has  now  become,  as  before  the 
•war,  subordinate  to  the  civil.  The  necessity  for  the  sudden 
arrest,  the  instant  visitation  of  vengeance,  or  the  punishment 
of  ofienses  known  and  regulated  by  statutory  law,  by  the 
Bwift  and  hasty  trial  before  a  court-martial  or  "military  com- 
mission," has  ceased  within  the  limits  of  the  loyal  states.  I 
do  not  now  refer  to  that  large  class  of  offenses  coming  under 
the  constitutional  provision,  authorizing  congress  "to  make 
rules  for  the  government  and  regulation  of  the  land  and  naval 
forces,"  and  "cases  arising  in  the  land  and  naval  forces," 
6uch  as  mutiiiy,  desertion,  etc.  These  offenses  constitute  an 
exception  to  the  prpvision  that  "no  persoa  shall  be  held  to 
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answer  for  a  capital  or  otherwise  infamous  crime,  unless  on  a 
presentment  or  indictment  of  a  grand  jury." 

This  allusion  will  suffice  as  an  answer  to  the  authority  of 
Martin  v.  Mott,  (12  Wheat  19,)  so  much  relied  on  by  the 
counsel  for  the  respondent  as  controlling  in  the  present  mat- 
ter. Time  is  wanting  to  review  fully  the  legal  authorities 
that  have  been  cited  by  the  learned  counsel  for  either  party, 
who  have  so  nobly  aided  me  in  arriving  at  my  conclusion. 
As  an  illustration  of  the  exclusive  jurisdiction  of  courts-mar- 
tial in  cases  arising  within  the  land  or  ^aval  forces  of  the 
United  States,  in  time  of  peace,  it  is  only  necessary  to  refer 
to  the  extraordinary  case  of  the  United  States  v.  Mackenzie y 
(1  N.  Y,  Legal  Oba,  371,)  where  it  was  held  that  the  civil 
tribunals  had  no  jurisdiction  in  the  case  of  Captain  Macken- 
zie, then  on  trial  in  the  harbor  of  New  York  before  a  naval 
court-martial,  on  a  charge  of  murder  on  the  high  seas,  on 
board  the  U.  S.  sloop  of  war  Somers,  by  hanging  three  of  tho 
crew  for  mutiny.  And  as  a  further  illustration  that  the  mil- 
itary are  subordinate  to  the  law  before  a  civil  court,  we  can 
refer  to  the  case  of  Wilson  v.  Mackenzie,  (7  Hill,  95,)  where 
trespass  was  maintained  in  the  state  courts  against  a  naval 
officer  for  assaulting  and  imprisoning  one  of  his  subordinates, 
though  the  act  was  done  on*  the  high  seas,  under  the  cover  of 
naval  discipline.  The  case  is  very  instructive,  but  I  can  not 
now  attempt  any  thing  more  than  a  reference.  I  have  no 
doubt  but  the  act  of  congress  withdrew  the  cognizance  of 
crimes  in  the  service  from  the  courts  of  civil  jurisdiction,  and 
placed  them  in  that  of  courts-martial. 

The  act  of  congress  creating  "military  commissions" 
seems  to  be  a  regulation  of  military  tribunals  by  statute, 
and  iniposing  a  new  name  for  coiirts-martial,  and  defining 
certain  offenses,  some  of  which  were  not  previously  regarded 
as  military  offenses.  The  act  was  designed  for  a  time  of  war 
and  great  national  peril.  It  can  not  be  supposed  that  con- 
gress designed  that  "  military  commissions  "  should  supersede 
cItU  tribunals  in  a  time  of  peace.     It  required  the  suspension 
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of  the  habeas  corpus  to  enable  such  a  commission  to  try 
any  offense  in  the  midst  of  loyal  states,  where  it  was  cogni- 
zable in  the  civil  courts.  Nothing  less  could  have  relieved 
the  state  courts  from  the  performance  of  the  duties  imposed 
by  law  and  statute,  of  taking  cognizance  of  all  offenders 
*against  the  laws  of  the  loyal  states,  and  bringing  them  to 
trial  in  the  state  courts  to  the  exclusion  of  every  military 
tribunal,  whether  called  a  court-martial  or  "military  com- 
mission." V 

In  respect  to  the  crime  of  arson,  mentioned  in  the  return 
of  the  distinguished  general  who  is  here  the  respondent,  its 
location  and  description  brings  it  exactly  within  the  defini- 
tion of  that  offense  in  the  first  degree  contained  in  the 
statutes  of  the  state  of  New  York.  The  offense  was  com- 
mitted in  that  city,  within  the  jurisdiction  of  the  criminal 
courts  of  the  state  of  New  York.  It  is  the  duty  of  every 
Judge  of  the  Supreme  Court,  and  of  every  magistrate  before 
whom  a  writ  of  habeas  corpus  can,  by  law,  be  made  return- 
able, to  take  cognizance  of  such  a  crime  when  presented  on 
proper  proof,  and  commit  the  alleged  offender  to  be  proceeded 
against  by  law  in  the  courts  of  this  state. 

I  see  no  reason  why  the  prisoner  should  not  be  tried  for  the 
offense  with  which  he  is  charged,  if  the  evidence  is  suffi- 
cient to  make  it  the  duty  of  a  grand  jury  to  find  an  indict- 
ment against  him. 

Arson  is  not  a  crime  for  which  the  prisoner  can  be  tried  by 
a  military  court  or  commission,  without  a  disregard  of  the 
provisions  of  the  constitutions  of  both  the  states  and  the 
general  government,  securing  a  trial  by  jury.  If  the  writ  of 
habeas  corpus  were  now  suspended,  the  judiciary  of  the  state 
might  be  powerless  to  prevent  such  an  infraction  of  the  con- 
stitution, but  the  President  has  deemed  it  now  proper  to  with- 
draw the  restriction  upon  the  power  of  the  courts  to  issue 
that  writ,  and  to  restore  to  the  community  in  which  we  live, 
the  full  blessings  of  peace,  and  the  protection  of  the  law. 

Th^  other  9)iar^e  i^Ueged  against  ti^e  prisoner  a(  t^  pi*e8^ 
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ent  time  falls  into  insignificance,  when  contrasted  witli  the 
horrible  crime  of  attempting,  with  other  confederates,  to 
destroy  the  city  of  New  York  by  fire,  in  the  night,  without 
regard  to  the  inevituble  destruction  of  human  life  among  the 
tens  of  thousand  of  non-combatants,  including  youth  and  old 
age,  who  were  exposed  to  the  merciless  vengeance  of  this  sup- 
posed fiend. 

It  appears  that  the  prisoner  was  not  taken  in  the  act  of 
committing  the  ofiense  charged  against  him,  of  being  a  spy. 
He  had  returned  within  the  lines  of  the  confederate  forces, 
or  had  otherwise  escaped,  so  that  he  was  not  arrested  till 
after  the  confererate  armies  had  surrendered,  been  disbanded 
and  sent  to  their  homes,  with  the  promise  that  they  should 
not  be  further  disturbed  if  they  remained  there  and  engaged 
in  peaceful  pursuits.  The  offense  of  being  a  spy  is  cogniza- 
ble exclusively  by  military  tribunals,  under  the  law  of  nations. 
Perhaps  it  required  an  act  of  the  supreme  law-making  power 
of  the  government  to  fix  this  offense  and  its  penalty  upon  a 
person  owing  allegiance  to  the  United  States,  although  en- 
gaged in  rebellion  and  in  arms  against  the  lawful  authorities. 
But  the  congress  has  not  so  extended  the  liability  to  punish- 
ment against  the  spy  as  to  increase  the  time  for  its  infliction 
beyond  the  period  recognized  by  the  laws  of  war  among 
civilized  nations.  What  particular  act  the  prisoner  commit- 
ted, indicating  that  he  was  lurking  or  acting  as  a  spy,  except 
the  fact  that  he  was  here  in  citizen's  garb  while  holding  an 
office  in  the  armies  of  the  rebellion,  and  attempting  with 
others  to  set  the  city  of  New  York  on  fire,  is  not  specified. 

I  know  of  no  case  in  modern  history  or  in  reports  of  cases 
decided  in  the  courts,  where  any  person  has  been  held  or 
tried  as  a  spy  who  was  not  taken  before  he  had  returned  from 
the  territory  held  by  his  enemy,  or  who  was  not  not  brought 
to  trial  and  punishment  during  the  existence  of  the  war. 
The  lives  of  all  rebels  are  forfeited  when  taken  in  an  act  of 
war  or  insurrection,  and  history  affords  innumerable  exam- 
ples of  punishment  by  death  being  inflicted  after  armed  re- 
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Bistance  had  been  suppressed.  Their  pardon  is  an  act  of 
clemency  by  the  rightful  authority  whenever  the  supremacy 
of  the  laws  has  been  restored,  without  conditions  having 
been  obtained  by  those  in  rebellion.  It  needs  not  any  addi- 
tional charge  of  having  looked  or  acted  as  a  spy  to  exact  the 
life  of  an  offender  under  these  circumstances. 

The  restoration  of  peace  absolved  all  offenses  by  the  public 
enemy  committed  during  the  existence  of  the  war,  so  far  at 
least  as  the  acts  committed  are  sanctioned  by  the  laws  of  war, 
except  in  the  case  of  rebellion,  in  which  case  the  crime  of 
treason  still  remains,  and  may  be  punished. 

I  am  unable  to  perceive  how  the  prisoner  can  now  be  law- 
fully arraigned  before  a  military  tribunal  for  the  offense  of 
being  a  spy.  There  is  no  constitutional  power  to  pass  any 
law  authorizing  such  a  trial,  conviction  and  punishment  as 
that  contemplated  in  the  case  of  the  prisoner,  especially 
within  the  borders  of  a  loyal  state.  If  he '  were  charged  with 
treason,  neither  the  military  commission  nor  a  court-martial 
could  lawfully  entertain  the  charge.  The  crime  of  treason  or 
of  being  a  spy  is  not  one  of  those  within  the  constitutional 
provision  for  passing  laws  regulating  the  army  and  navy. 

The  affidavit  of  General  Hooker,  although  founded  on  in- 
formation and  belief,  is  sufficient  ground  for  holding  the 
prisoner  under  the  custody  of  the  civil  authorities  of  the 
state,  until  the  evidence  in  the  possession  of  the  general 
government  or  the  military  officers  can  be  produced  before  a 
grand  jury  or  a  committing  magistrate. 

I  shall  direct  the  prisoner  to  be  discharged  from  the 
custody  of  the  respondent.  General  Hooker,  and  that  he  bo 
committed  to  the  warden  of  the  city  prison. 

Ordered  accordingly. 
[Ax  CbixbssSi  New  York,  December  4, 1865.    Ztonard,  JiuUce.] 
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The  plaintiff,  by  an  agreement  in  writing  dated  July  8, 1863,  agreed  to  sell  to 
the  defendant  a  lot  of  land,  with  a  hotel  thereon,  for  the  Bum  of  $7000,  of 
which  $1000  was  to  be  paid  on  the  let  of  August  then  next,  when  a  con- 
Teyance  waa  to  be  made,  and  a  mortgage  given  by  the  purchaser,  for  $6000. 
The  agreement  contained  the  following  provision :  "  Said  party  of  the  second 
part  [the  purchaser]  also  agrees  to  pay  all  taxes  and  assessments  that  shall 
be  taxed  or  assessed  on  said  premises  from  the  date  hereof,  until  said  sum 
shall  be  fully  paid  as  aforesaid."  On  the  1st  of  August  the  plaintiff  conveyed 
the  premises  to  the  defendant,  according  to  the  agreement.  Held  that  by  the 
provision  in  the  contract  respecting  taxes,  the  parties  intended  the  tax  for  the 
then  current  year ;  and  that  the  plaintiff  having  been  compelled  to  pay  a  tax 
assessed  upon  the  property  in  November,  1868,  he  could  recover  the  same  in 
an  action  against  the  defendant. 

APPEAL  from  a  judgment  of  the  county  court  of  Seneca 
county,  affirming  the  judgment  of  a  justice  of  the  peace. 

S.  B,  Ten  Eychy  for  the  appellant. 

C7.  jff.  Weedy  for  the  respondent. 

By  the  Court,  Johnson,  J.  This  action  was  brought  to 
recover  the  amount  of  a  tax  assessed  upon  real  estate  in  the 
town  of  Waterloo,  Seneca  county,  and  paid  by  the  plaintiff. 
The  plaintiff  sold  the  premises  to  the  defendant,  and  con- 
veyed the  same  by  deed,  August  1,  1863.  The  contract  of 
sale  was  made  July  8,  1863.  This  contract  contained  the 
following  stipulation :  "  Said  party  of  the  second  part  also 
agrees  to  pay  all  taxes  and  assessments  that  shall  be  taxed 
or  assessed  on  said  premises  from  the  date  hereof,  until  said 
sum  shall  be  fully  paid  as  aforesaid."  By  the  previous  terms 
of  the  contract  the  defendant  was  to  pay  $1000  of  the  pur- 
chase price,  on  the  first  of  August  then  next,  at  which  time, 
upon  said  payment  being  made,  the  plaintiff  was  to  convey 
the  premises  and  take  back  the  defendant's  bond  and  a  mort- 
gage of  the  premises  to  secure  the  residue  of  the  purchase 
money.    The  $1000  was  paid  and  the  oonv^qneinoe  xoaddi 
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Previous  to  the  date  of  the  contract^  one  of  the  assessors  had 
entered  the  property  upon  the  assessment  roll  in  the  name 
of  the  plaintiff.  After  the  contract  was  entered  into,  the 
plaintiff  saw  this  assessor,  and  informed  him  of  the  contract 
and  directed  him  to  assess  the  property  to  the  defendant. 
The  assessor  saw  the  defendant  on  the  subject,  who  refused  to 
have  the  assessment  made  against  him,  and  it  was  continued 
on  the  roll  as  first  entered.  The  assessors  of  the  town  met 
on  the  20th  of  August,  1863,  to  complete  the  assessment 
roll,  and  completed  it,  with  the  property  assessed  to  the 
plaintiff.  It  was  delivered  by  them,  completed,  to  the  super- 
visor, on  the  Ist  of  September,  1863.  The  defendant  refused 
to  pay  the  tax,  and  the  plaintiff  was  compelled  to  pay.  The 
amount  assessed  and  paid,^  including  collector's  fees,  was 
about  $70.  The  plaintiff  recovered  a  judgment  before  the 
justice  for  the  amount  paid,  which,  on  appeal  to  the  county 
court,  was  affirmed. 

The  judgment  is  clearly  right.  Looking  at  all  the  provisi 
ions  of  the  contract,  there  can  be  no  doubt  that  the  parties 
contemplated  and  intended  the  tax  for  that  year,  which  was 
then  in  progress  of  being  made  and  completed.  Certainly 
they  intended  some  tax,  and  there  is  nothing  to  show  that  it 
did  or  could  refer  to  any  other.  By  the  terms  of  the  con- 
tract, if  the  defendant  performed  on  his  part,  the  property 
was  to  be  conveyed  to  him  in  less  than  one  month  from  its 
date.  It  was  so  conveyed,  before  the  assessment  in  the  town 
was  Completed,  and  on  the  day  stipulated.  Clearly  I  think  this 
was  the  assessment  and  tax  referred  to  in  the  contract.  The 
plain  meaning  and  intent  are,  that  the  defendant  should  pay 
all  such  sums  as  should  be  assessed  and  taxed  against  that 
property  after  the  defendant  became  purchaser.  The  assess- 
ment was  not  then  completed,  nor  the  amount  of  the  tax 
fixed,  and  the  parties  knew,  or  are  at  least  presumed  to  have 
known,  that  the  tax  for  the  then  current  year  could  not  be 
ascertained  and  determined  so  as  to  amount  to  a  claim  against 
ftngr  ^nei  until  long  after  the  ooaveyancd  was  td  bd  madei 
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according  to  the  terms  of  the  contract.  Until  the  assess- 
ments are  completed  so  that  the  amount  of  tax  can  be  ascer- 
tained or  determined,  no  tax  can  be  said  to  be  assessed  or 
taxed  on  premises.  Great  stress  is  laid  by  the  defendant's 
counsel  upon  the  last  clause  of  the  stipulation — "all  taxes 
and  assessments  that  shall  be  taxed  or  assessed  on  said  prem- 
ises from  the  date  hereof"  This  it  is  insisted  excludes 
necessarily,  by  its  very  terms,  assessments  previously  made, 
in  whatever  stage  of  completeness  or  incompleteness  such 
assessment  may  then  have  been.  But  it  is  most  manifest  that 
the  parties  intended  by  the  stipulation  the  tax  for  the  then 
current  year.  They  could  not  have  intended  the  year  succeed- 
ing, as  by  the  terms  of  the  contract  the  defendant  was  to 
have  possession,  and  title,  within  a  very  few  days  from  its 
date,  and  it  is  absurd  to  suppose  that  they  were  agreeing 
about  taxes  in  future  years,  which  must  necessarily  be  assess- 
ed against  the  defendant. 
Judgment  must  be  aflSrmed. 

[MoNBOE  General  Term,  December  4„  1865.    Johnaon,  JE.  Darwin  Smith  and 
James  C.  Smithy  Jostices.] 
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A  sheriff  is  liable  for  all  the  acts  of  his  deputy,  official  in  their  character,  in 
executing  process,  whether  he  knew  the  deputy  had  the  process  or  not. 

The  levy  of  an  execution,  for  the  purpose  of  collecting  it,  by  a  deputy,  is  an 
official,  and  not  a  personal,  act.  And  for  all  such  acts  the  sheriff  is  liable  for 
the  act  of  his  deputy,  though  it  turns  out  that  the  act  is  not  justified  by  the 
process. 

A  sheriff  is  liable  for  the  acts  of  his  deputy  in  levying  upon  the  goods  of  per- 
sons not  parties  to  the  execution,  although  it  does  not  appear  that  he  in  fact  . 
directed,  or  ratified,  tlie  act  of  the  deputy  in  so  levymg. 

THIS  was  an  action  for  the  wrongful  taking  and  detention 
of  a  horse,  in  which  the  plaintiff  claimed  property  and 
the  right  to  the  posBession.    The  answer  justified  the  talking 
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and  detention  of  the  horse  by  him,  as  sheriff,  by  virtue  of 
executions  issued  against  the  property  of  Anthony  and  Theo- 
dore D.  Yorks  ;  the  answer  alleging  that  the  horse  belonged 
to  said  Theodore  D.  Yorks.  On  the  trial,  the  plaintiff  showed 
that  the  defendant  was  sheriff  of  the  county  of  Livingston 
at  the  various  times  in  the  complaint  stated.  That  one 
Adolphus  Nash  was  his  deputy  at  these  same  times.  That 
on  the  11th  day  of  August,  1864,  there  was  delivered  to  said 
deputy  sheriff  as  aforesaid,  three  several  executions  against 
property,  in  the  usual  form  of  executions  for  the  enforcement 
of  judgments  in  civil  actions,  all  of  which  were  in  the  Su- 
preme Court,  directed  to  said  sheriff,  and  required  him  to 
make  the  same  out  of  the  property  of  Anthony  Yorks,  or 
Anthony  and  Theodore  D.  Yorks,  being  the  same  executions 
referred  to  in  the  answer.  That  said  Adolphus  Nash,  at  the 
time  of  the  receipt  of  said  executions,  indorsed  them  seve- 
rally as  follows : 

"  Keceived  Aug.  11,  1864,  at  8  o'clock,  p.  m.  W.  B.  Le- 
man,  sheriff,  by  A.  Nash,  deputy." 

The  plaintiff  called  said  Nash  as  a  witness,  who  testified 
that  he 'proceeded  with  said  executions  to  the  residence  of  said 
Anthony  Yorks,  in  the  village  of  Lima,  on  whose  premises 
the  property  in  the  complaint  specified  then  was,  and  there 
levied  upon  the  same  under  said  executions,  but  did  not 
remove  the  property.  That  at  the  time  of  said  levy,  he  was 
informed  that  it  was  the  property  of  the  plaintiff.  The 
same  witness  testified,  on  cross-examination,  that  he  never 
had  the  horse  in  his  actual  possession  further  than  to  have 
him  in  his  eye,  at  the  time  of  the  levy ;  that  he  left  him  in 
the  possession  of  Anthony  Yorks,  at  his  request ;  that  the 
sheriff  was  not  present  at  the  levy,  and  never  had  the  horse 
in  his  possession ;  and  that  the  witness  never  received  any 
instructions  from  the  sheriff,  about  the  horse.  The  plaintiff 
gave  evidence  tending  to  show  that  he  was  at  the  time  of  the 
levy  in  question  the  owner  of  said  property.  The  same  ex- 
ceeded $B0  in  value.    The  property  had  been  returned  to 
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the  plaintiff,  by  virtue  of  the  proceedings  herein.  The  de- 
fendant moved  for  a  nonsuit,  upon  the  grounds, 

Ist.  That  the  property  was  not  actually  or  constructively 
in  the  defendant's  possession. 

2d.  That  there  was  no  proof  that  the  defendant  intermed- 
dled with  the  property. 

His  Honor,  the  Judge,  held  that  the  defendant  was  not 
liable  for  the  acts  of  his  deputy,  in  levying  upon  the  prop- 
erty of  the  plaintiff  by  virtue  of  executions  against  other 
parties,  it  not  appearing  that  he  had  in  fact  directed  or  ratified 
the  act  of  the  deputy  in  so  levying  ;  and  upon  'that  ground 
granted  the  motion,  and  nonsuited  the  plaintiff.  The  plain- 
tiff excepted  to  such  decision.  The  court  ordered  a  stay  of 
proceedings  for  sixty  days,  in  order  that  the  plaintiff  might 
prepare  a  case  or  bill  of  exceptions,  and  directed  that  the  same 
should  be  heard  in  the  first  instance  at  the  general  term  of 
this  court,  judgment  in  the  mean  time  to  be  suspended. 

Geo,  F,  Banforih^  for  the  plaintiff. 

Wood  dh  Nash,  for  the  defendant. 

By  the  Court,  Johnson,  J.  The  plaintiff  was  nonsuited  at 
the  trial  upon  the  ground  that  the  defendant,  as  sheriff,  was 
not  liable  for  the  acts  of  his  deputy  in  levying  upon  the 
goods  of  persons  not  parties  to  the  execution,  it  not  appear- 
ing that  he  had  in  fact  directed  or  ratified  the  act  of  the  dep- 
uty in  so  levying. 

It  has  been  long  well  settled  that  the  sheriff  is  liable  civile 
iter  for  all  the  acts  of  his  deputies  done  in  the  usual  course 
of  their  business  of  deputies,  prescribed  by  law.  The  deputies 
are  all  servants  of  the  sheriff,  and  in  law  they  are  considered 
but  one  officer.     (Allen  on  Sheriffs,  81,  86.) 

That  the  sheriff  is  liable  in  an  action  of  trespass  vi  ei 
armis  for  the  act  of  his  deputy  in  taking  the  goods  of  one 
person  to  saKicify  th6  debt  Of  amother^  upon  executionj  has 
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been  uniformly  held  to  be  law,  at  least  ever  since  the  case  of 
Acktoorth  v.  Kempe,  (Doug,  40,)  where  the  precise  point  was 
expressly  adjudged.  {Griiuiell  v.  PhillipSy  1  Mass,  Rep.  530. 
Campbell  v.  Phelps,  17  id,  244.  Tutile  v.  Cook,  15  Wend. 
21  A,  Walden  v.  Davison,  Id,  575.  Curtis  v.  Fay,  37  Barh. 
64.  Mclntyre  v.  Trumbull,  7  c/oAn.  35.)  In  the  last  case 
the  court  went  so  far  as  to  hold  the  sheriff  liable  for  the  act 
of  the  deputy  in  taking  more  fees  on  levying  an  execution 
than  are  allowed  by  law ;  and  this  whether  the  sheriff  recog- 
nized the  act  of  the  deputy  or  not.  (See  also  The  People  v. 
Schuyler,  4'  Comst.  173.)  The  levy  of  an  execution  for  the 
purpose  of  collecting  it,  by  a  deputy,  is  an  official,  and  not  a 
mere  personal,  act.  And  for  all  such  acts  the  sheriff  is  liable 
for  the  act  of  the  deputy,  though  it  turns  out  that  the  act  is 
not  justified  by  the  process. 

There  are  €t  class  of  cases,  where  the  plaintiff  in  the  exe- 
cution has  given  the  deputy  some  special  directions  out  of 
the  ordinary  line  of  his  duty  as  deputy,  which  the  deputy 
has  followed,  in  which  it  has  been  held  that  the  sheriff  was 
not  liable  for  such  acts  of  his  deputy.  This  is  upon  the 
ground  that  by  following  such  instructions  instead  of  the  line 
of  duty  prescribed  by  law,  the  deputy  became  the  mere  agent 
of  the  plaintiff,  and  his  acts  personal  and  not  official  in  their 
character.  But  this  is  no  such  case.  The  sheriff  is  liable 
for  all  the  acts  of  the  deputy,  official  in  their  character,  in 
executing  process,  whether  he  knew  the  deputy  had  the  pro- 
cess or  not.  It  would  be  a  most  dangerous  and  oppressive 
rule  to  hold  that  a  'plaintiff  before  he  could  recover  of  a 
sheriff  for  the  wrongful  act  of  the  deputy,  must  prove  that 
the  former  directed  or  sanctioned  the  act.  There  must  be  a 
new  trial,  with  costs  to  abide  the  event. 

[MoiTBOB  Obnbral  Tbrm,  December  4, 1865.  Johmonj  £,  Darwm  SmUh  and 
Jmm  C,  StnUht  Justices.] 
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Holdridge. 

Indorsements  of  promissory  notes  were  obtiuned  by  false  representations  oa 
the  part  of  the  maker,  who  fraudulently  diverted  such  notrs  from  the  pur- 
pose for  which  they  were  made,  and  transferred  them  to  the  plaintiff,  and  the 
latter  gave  therefor  his  checks,  payable  at  future  periods ;  it  being  agreed 
between  the  parties  that  such  checks  should  not  be  presented  at  the  bank, 
but  that  when  the  money  was  wanted  they  should  be  returned  to  the  plain- 
tiff*, and  new  checks  given.  This  arrangement  was  subsequently  carried  out. 
But  before  the  checks  had  been  presented  or  exchanged,  and  before  any 
thing  had  been  paid,  or  was  to  be  paid,  the  plaintiff"  was  informed,  by  the 
mdorser,  of  the  fraud  which  had  been  practiced,  and  was  requested  not  to 
pay  or  advance  any  more  money  on  the  notes  to  the  maker.  Jldd  that  the 
plaintiff*  was  not  a  bona  Jide  holder  of  the  notes,  as  against  the  indorser ;  he 
having  parted  with  nothing,'  and  paid  no  valuable  consideration  therefor, 
until  after  he  wds  notified  of  the  fraud. 

i  PPEAL  from  a  judgment  entered  upon  the  report  of  a 
-TX  referee,  in  an  action  upon  a  promissory  note,  brought 
against  Pliny  B.  Holdridge  as  maker  and  John  Vickery  as 
indorser.  The  referee  reported  that  upon  the  trial  the  follow- 
ing facts  were  established  by  the  evidence  and  the  admissions 
of  the  respective  parties,  viz :  That  prior  to  the  4th  of  June, 
1862,  Vickery  (who  died  after  the  commencement  of  the  suit,) 
had  indorsed  a  note  of  $1000,  made  by  one  Pliny  Holdridge, 
and  for  the  accommodation  of  the  latter,  which  was  at  the 
date  above  mentioned  held  by  the  Union  Bank,  in  Rochester. 
That  said  note  was  at  the  time  last  mentioned  past  due,  and 
had  been  protested,  and  suit  commenced  upon  it.  That  on 
the  said  4th  of  June,  Holdridge  applied  to  Vickery  and  rep- 
resented to  him,  that  he  had  made  an  arrangement  with  the 
Commercial  Bank  in  Rochester,  to  discount  his  notes,  in- 
dorsed by  Vickery  for  $1100,  with  which  he  designed  to  pay 
the  note  at  the  Union  Bank  aforesaid,  with  interest  and  costs, 
and  also  a  small  account  of  Vickery  against  him,  amounting 
to  about  $36,  for  borrowed  money.  That  he  thought  he 
could  get  a  part  of  the  discount  on  three  months'  paper,  and 
with  a  view  to  this^  as  he  stated^  requested  Vickery  to  in« 
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dorse  three  notes,  one  for  $500,  and  two  for  $600  each ;  one 
of  the  latter  of  which  was  to  run  for  two  months,  and  the 
other  for  three  months,  from  that  date,  one  to  be  discounted 
under  the  arrangement  aforesaid,  (the  one  having  the  longest 
time  to  run  if  possible,)  and  the  other  to  be  returned  to 
Viekery  and  canceled.  That  Viekery,  relying  upon  these 
representations  and  promises,  did  then  and  there  indorse  said 
three  notes,  according  to  the  request  of  Holdridge,  and  for 
the  purpose  aforesaid,  and  no  other.  That  the  said  notes,  of 
$600  each,  then  indorsed,  are  the  same  notes  now  held  by  the 
plaintiff,  and  one  of  which  is  described  in  the  complaint  in 
this  suit.  The  referee  found  as  fact  from  the  evidence,  that 
the  representations  of  Holdridge  to  Viekery,  above  men- 
tioned, were  wholly  false,  and  known  to  be  false  by  Holdridge 
at  the  time  aforesaid,  and  that  said  representations  and 
assurances  were  made  with  the  purpose  of  defrauding  Viek- 
ery. It  was  further  proved,  that  on  or  about  the  20th  of 
June,  1862,  the  said  Holdridge  made  a  note  of  $500  payable 
at  the  Farmers  and  Mechanics'  Bank  in  Kochester,  sixty 
days  from  date,  to  the  order  of  one  W.  B.  Hibbard,  a  rela- 
tive of  his,  and  procured  the  same  to  be  indorsed  by  said 
Hibbard ;  that  the  latter  at  the  time  of  indorsing  said  note 
or  shortly  after,  suggested  to  Holdridge  that  he  ought  to 
have  security,  and  Holdridge  said  he  should  have  it.  That 
on  or  about  the  29th  of  the  same  month,  the  said  Hibbard 
indorsed  a  second  note  made  by  Holdridge,  and  like  the  first 
in  all  respects  except  the  date ;  that  at  the  time  of  indorsing 
this  note,  Hibbard  made  the  same  suocjcestions  as  to  securitv, 
and  received  the  same  reply.  That  no  security  was  given  at 
the  time  of  indorsing  said  notes,  or  either  of  them  in  fact, 
or  subsequently,  except  as  hereinafter  stated.  That  said 
notes  were  both  discounted  by  the  Farmers  and  Mechanics' 
Bank,  and  the  money  arising  therefrom  paid  to  Holdridge. 
That  Holdridge,  after  obtaining  the  indorsement  of  Viekery 
as  aforesaid,  went  to  Michigan,  taking  the  two  notes  of  $600 
each,  above  mentioned^  with  him.    That  on  or  about  the  22d 
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day  of  July,  he  enclosed  one  of  said  notes  in  a  letter,  ad- 
dressed to  his  son  in  Biga,  and  another  to  one  Mudge,  also  a 
relative  of  his,  in  Eochester ;  that  said  letters  were  not  put 
in  evidence,  but  the  notes  wore  delivered  to  Hibbard  on  or 
about  the  28th  or  29th  of  July,  according  to  the  memoran- 
dum made  by  said  Hibbard  at  the  time  of  the  delivery  of  one 
of  them,  on  the  following  terms  and  conditions,  "as  security 
for  and  against  all  damages  that  he  (Hibbard)  may  be  sub- 
jected to  by  and  for  the  indorsement  of  any  note  for  P.  B. 
Holdridge."  That  on  the  29th  of  July,  1862,  Hibbard  ap- 
plied to  the  plaintiff  and  told  him  that  he  wanted  to  realize 
on  the  notes  indorsed  by  Vickery,  at  a  future  time,  when  the 
notes  indorsed  by  him  (Hibbard)  aforesaid,  and  in  the  Far- 
mers and  Mechanics'  Bank,  matured.  That  the  first  note 
would  mature  in  a  few  days,  as  he  supposed,  and  the  other 
in  about  a  month  from  that  time.  That  Holdridge,  the 
maker,  had  sent  these  two  notes  to  him,  Hibbard,  to  take 
up  the  two  notes  of  $500  each,  indorsed  by  him,  as  above 
mentioned.  The  plaintiff  in  reply  said  that  the  notes  with 
Vickery's  indorsement  amounted  to  more  than  the  notes  in- 
dorsed by  Hibbard,  and  inquired  to  whom  does  the  balance 
belong  ?  Hibbard  said  to  him,  and  you  can  pay  me  when 
convenient.  The  plaintiff  then  said,  I  will  take  the  notes  and 
furnish  the  $1000,  and  when  you  want  the  balance,  call  and 
get  it.  The  plaintiff  then  called  for  two  checks  which  he 
filled  up  on  the  Monroe  County  Bank,  for  $500  each,  payable 
to  said  Hibbard  or  bearer,  one  of  which  was  dated  the  29  th 
of  July,  1862,  the  other  post  dated  the  29th  of  August,  1862, 
which  he  signed,  with  a  request  that  they  should  not  present 
them  at  the  bank,  but  when  they  wanted  to  use  the  money 
he  would  take  up  those  checks  and  give  new  ones  from  his 
check  book  at  his  office,  as  he  there  kept  a  memorandum  of 
checks  drawn  upon  this  bank.  This  was  assented  to  by 
Hibbard  and  Mudge,  at  whose  store  in  Bochester  the  inter- 
view took  place.  Hibbard  did  not  know  precisely  when  the 
first  note  iodorBed  by  him  for  Holdridge  matured.    The 
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plaintiff  said  lie  would  give  Mudge  (who  was  to  act  for  Hib- 
bard  in  taking  up  the  notes  at  the  Farmers  and  Mechanics' 
Bank,)  a  check  when  the  first  note  became  due.  The  checks 
then  signed,  as  above  mentioned,  were  handed  to  Mudge,  and 
the  notes  with  Vickery's  indorsement  delivered  to  the  plain-, 
tiff.  It  was  further  proved,  that  the  two  notes  indorsed  by 
Hibbard  aforesaid,  matured  respectively  on  the  23d  and  29th 
of  August,  1862.  The  first  note  was  duly  protested  when 
due,  and  a  suit  commenced,  which  was  settled  and  paid  by 
the  proceeds  of  a  note  made  by  Hibbard,  and  indorsed  by  one 
Chamberlain,  for  about  $500,  payable  at  the  Farmers  and 
Mechanics'  Bank,  in  thirty  days  from  the  date  thereof  That 
the  plaintiff  was  not  informed  of  this  proceeding,  nor  had  he 
any  notice  thereof  It  was  further  proved,  that  on  the  7th  day 
of  August,  1862,  the  note  in  suit,  was  duly  protested  and  that 
on  the  following  day  the  agent  and  attorney  of  Vickery  called 
upon  Crandall,  the  plaintiff,  and  ascertaining  from  him  that 
he  held  the  two  notes  of  $600  each,  indorsed  by  Vicker}-,  as 
aforesaid,  then  "and  there  informed  the  plaintiff  of  the  man- 
ner in  which  the  indorsement  of  Vickery  had  been  obtained, 
and  the  particulars  of  the  fraud  practiced  upon  the  indorser 
by  Holdridge,  as  above  mentioned,  and  requested  him  not  to 
advance  or  pay  any  more  money  on  account  of  said  notes  to 
Hibbard ;  to  which  conMnunication  the  plaintiff  replied,  that 
he  could  not  help  that;  that  he  paid  $1000  towards  the 
notes,  and  should  pay  the  balance  of  ^200,  according  to  his 
agreement,  when  called  upon.  That  full  notice  of-  the  fraud 
aforesaid  was  given  about  the  same  time  to  Hibbard.  It 
was  also  proved  that  Mudge,  with  whom  said  checks  signed 
by  the  plaintiff  had  been  left,  as  aforesaid,  on  the  29  th  of 
August,  1862,  surrendered  those  checks  to  tte  plaintiff,  in 
pursuance  of  the  arrangement  made  on  the  29th  of  July,  and 
after  deducting  the  amount  specified  in  said  checks,  the  sum 
of  $80  due  from  Mudge  to  the  plaintiff,  received  a  check  for 
$420,  and  another  for  $502.68,  including  interest,  both  upon 
the  Monroe  County  Bank,  and  made  payable  to  said  Hibbard 
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or  bearer.  That  said  checks  last  mentioned,  were  each  dated 
on  the  29th  August,  1862.  That  the  plaintiflF,  from  the  29th 
July  to  the  time  said  checks  were  given,  had  funds  in  said 
bank  sufficient  to  meet  said  checks,  one  or  both  of  them. 
That  said  checks  were  presented  by  Hibbard  and  paid  in 
September,  and  the  avails  thereof  applied  to  take  up  the 
notes  indorsed  by  Hibbard,  or  the  one  substituted  for  the  note 
sued,  as  aforesaid.  That  the  balance  of  $200  was  never 
called  for  by  Hibbard  or  paid  by  the  plaintiff.  It  was  further 
proved  that  Vickery  was  a  well  known  man  of  business  re- 
siding in  Eochester,  and  entirely  responsible.  That  Hol- 
dridge  and  Hibbard  were  each  of  them  in  embarrassed 
circumstances,  and  the  former  entirely  unable  to  meet  his 
pecuniary  engagements.  That  no  application  was  made  to 
or  inquiry  addi'essed  to  Vickery  in  reference  to  the  notes  so 
indorsed  by  him,  at  any  time,  either  by  Hibbard  or  the 
plaintiff,  prior  to  the  29th  of  August  aforesaid,  except  the 
interview  above  mentioned  between  the  plaintiff  and  the 
agent  of  Vickery.  The  death  of  John  Vickery  after  this  suit 
was  commenced,  and  the  rights  of  the  defendant  as  adminis- 
tratrix, &c.  were  admitted  by  the  plaintiff.  The  referee 
found  as  a  conclusion  of  fact  and  law,  that  Hibbard  was  not 
at  any  time  a  bona  fide  holder  for  a  valuable  consideration  of 
said  notes,  indorsed  by  Vickery,  or  either  of  them,  as  against 
the  latter.  That  the  plaintiff  not  having  paid  any  thing  for 
or  on  account  of  said  notes,  until  after  notice  of  the  fraud 
of  the  maker  upon  the  indorser,  is  not,  and  was  not,  at  the 
commencement  of  this  suit,  a  bona  fide  holder  of  said  notes, 
or  either  of  them,  for  value,  as  against  the  indorser  thereof. 
And  that  the  administratrix  of  John  Vickery  was  entitled 
to  judgment  for  costs. 

From  the  judgment  entered  in  accordance  with  this  report, 
the  plaintiff  appealed. 

J.  L.  Angle y  for  the  appellant. 

T.  B.  Strong  J  for  the  respondent. 
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By  the  Court,  Johnson,  J.  The  important  question  in 
this  case  is,  whether  the  plaintiff  was  a  bona  fide  holder  of 
the  notes  in  question,  for  a  valuable  consideration.  That  he 
had  no  notice  of  any  fraud  on  the  part  of  any  one  connected 
with  the  notes  or  of  any  infirmity  in  the  notes,  is  expressly 
found. 

The  referee  found  as  a  conclusion  of  law  from  the  facts 
established,  that  he  was  not  a  holder  for  a  valuable  consider- 
ation, as  against  the  indorser.  The  notes  were  clearly  trans- 
ferred to  the  plaintiff  in  fraud  of  the  rights  of  the  indorser, 
and  they  can  not  be  enforced  against  him  or  his  representa- 
tives, unless  the  plaintiff  is  a  bona  fide  holder  for  value. 
The  plaintiff  gave  his  checks  for  the  amount  of  both  notes, 
upon  a  bank  in  whi<5h  he  had  sufficient  funds  for  their  pay- 
ment at  the  time  they  were  given,  and  at  the  time  contem- 
plated between  the  parties  for  their  presentment,  or  for  the 
presentment  of  their  substitutes  for  payment.  One  of  these 
checks  was  dated  at  the  time  of  the  transfer  of  the  notes  to 
the  plaintiff,  and  the  other  was  delivered  at  the  same  time, 
though  it  bore  date  about  one  month  in  advance  of  that  time. 
It  was  expressly  agreed,  though  verbally,  between  the  parties 
to  the  transaction,  that  these  checks  should  not  be  presented 
at  the  bank ;  but  that  when  the  money  was  wanted  for  the 
purpose  of  taking  up  the  notes  indorsed  by  Hibbard,  they 
Bhoidd  be  returned  to  the  plaintiff  and  new  checks  given  from 
his  check  book.  The  notes  indorsed  by  Hibbard  fell  due 
respectively,  on  the  23d  and  29th  of  August,  after  the  trans- 
fer, and  did  not  equal  the  amount  of  the  two  notes  transferred 
to  the  plaintiff  into  about  the  sum  of  $200.  This  verbal 
arrangement  in  regard  to  holding  and  returning  the  checks, 
and  taking  new  ones  as  the  said  notes  should  fall  due,  was 
subsequently  carried  out.  The  new  checks  were  given  and 
the  notes  taken  up  therewith  as  the  notes  fell  due  respectively. 
The  exo^s  of  two  hundred  dollars  the  plaintiff  still  retains,  ■ 
never  having  paid  it  to  any  one,  and  no  one  having  requested 
him  to  pa]rit.    Before  the  checks  had  been  presented  pr  ez- 
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changed,  and  before  any  thing  had  been  paid  or  was  to  be 
paid  according  to  the  arrangement,  the  plaintiff  was  fully  in- 
formed of  the  fraud  which  had  been  practiced  and  of  all  the 
circumstances,  by  the  defendant's  intestate,  and  was  requested 
not  to  pay  or  advance  any  more  money  on  them,  or  on  account 
thereof,  to  Hibbard.  The  plaintiff  thereupon  told  Vickery 
he  had  paid  $1000,  toward  the  notes,  and  should  pay  the 
remaining  $200  when  called  upon,  as  he  had  agreed.  At  this 
time  no  money  had  been  paid,  and  nothing  given  in  exchange 
for  the  notes  but  the  two  checks  which  were  then  outstanding 
under  the  agreement  that  they  should  be  returned  and  ex- 
changed for  other  checks.  These  checks  were  returned  and 
the  new  checks  given,  according  to  the  verbal  arrangement, 
after  the  plaintiff  was  notified  as  above  stated. 

I  am  clearly  of  the  opinion  that  the  referee  decided  this 
question  correctly,  and  that  the  plaintiff  was  not  a  bona  Jide 
holder  of  these  notes  for  a  valuable  consideration.  Accord- 
ing to  all  the  decisions  in  this  state  a  valuable  consideration, 
in  a  case  of  this  kind,  consists  in  something  of  value  parted 
with  before  notice  of  the  fraud.  It  is  unnecessary  to  cite  any 
other  authorities  than  the  leading  cases  of  Coddington  v.  Bay^ 
(20  John,  636,)  and  Stalker  v.  McDonald,  (6  Hill,  93.) 
These  decisions  have  never  been  departed  from  by  our  courts, 
and  must  be  regarded  as  the  settled  law.  It  is  claimed,  how- 
ever, by  the  plaintiff's  counsel,  that  in  giving  these  checks, 
which  imparted  and  constituted  a  legal  obligation  against 
him,  he  did  part  with  something  valuable  as  matter  of  law, 
and  without  any  notice  of  the  fraud  affecting  the  indorsement. 

But  in  determining  this  question  as  it  is  presented  in  this 
case,  we  must  look  at  the  entire  arrangement  in  all  its  parts 
and  bearings,  for  the  purpose  of  ascertaining  what  was  in- 
tended and  contemplated  by  the  parties  at  the  time  the 
arrangement  for  the  transfer  of  the  notes  to  the  plaintiff  was 
made — what  was  the  real  transaction  beyond  the  mere  form. 
Looking  at  it  in  this  view,  it  is  seen  that  it  was  not  contem- 
plated by  the  parties,  or .  intended,  that  these  checks  then 
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given  should  ever -be  presented  or  paid.  They  were  never  in 
fact  presented,  and  nothing  was  ever  advanced  on  them.  The 
money  was  paid  on  other  checks,  substituted  for  the  first, 
according  to  the  arrangement  first  made.  At  the  time,  there- 
fore, when  the  plaintiff  was  fully  notified  of  the  fraud,  he  had 
only  these  checks  outstanding,  which  were  not  to  be  presented, 
but  which  were  to  be  returned  to  him  at  a  future  day.  One 
of  them  was  ante-dated  and  could  not  then  have  been  pre- 
sented. Neither  of  them,  as  is  most  manifest,  ever  operated 
or  were  intended  to  operate,  as  an  assignment  of  so  much  of 
the  plaintiff's  funds  in  the  bank.  The  arrangement  bears 
evidence  upon  its  face  of  having  been  only  intended  to  be  a 
special  temporary  arrangement,  put  in  this  foim  as  evidence 
of  the  real  agreement,  which  plainly  was,  that  the  plaintiff, 
whenever  the  notes  indorsed  by  Hibbard  should  fall  due  and 
his  contingent  liability  as  indorser  should  become  fixed  and 
absolute,  should,  for  the  notes  in  question,,  advance  a  suffi- 
cient sum  to  take  up  the  notes  so  indorsed  by  Hibbard,  and 
l)ay  him  the  balance  of  $200  whenever  thereafter  he  should 
call  for  it. 

If  Hibbard's  liability  as  indorser  should  never  become  fixed, 
the  arrangement  obviously  did  not  contemplate  the  present- 
ment and  payment  of  the  checks,  at  all.  The  first  checks, 
therefore,  were  not  intended  to  create  an  absolute  uncondi- 
tional liability  against  the  plaintiff.  It  was  not  expected 
•  they  would  be  presented,  or  their  payment  enforced.  The 
whole  transaction,  at  that  time,  rested  in  this  loose  executory 
agreement,  to  be  performed  at  some  future  time,  altogether 
uncertain  in  the  minds  of  the  parties.  It  seems  to  me  plain 
from  this,  that  nothing  valuable  had  been  parted  with  by  the 
plaintiff  at  the  time  the  notice  was  given.  The  real  obliga- 
tions upon  which  the  money  was  advanced  were  given  long 
afterwards,  and  at  a  time  when  their  date,  and  presentment, 
and  payment,  would  afford  the  plaintiff  no  protection. 

It  does  not  appear  to  me  to  be  any  answer  to  this  view,  to 
say  t|iat  these  fir^t  Qb^Ql^s  purport^^  PQ  t^cir  facQ  to  b^  legal 
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and  valid  checks^  and  might  have  been  presented,  and  their 
payment  enforced,  as  between  the  plaintiff  and  Hibbard. 
Technically  this  may  be  so.  But  looking  beyond  this,  we 
see  that  the  arrangement,  the  real  agreement  understood  and 
ultimately  acted  upon,  and  carried  out,  was  altogether  differ- 
ent. By  that  nothing  was  parted  with,  or  intended  to  be. 
It  all  rested  substantially  in  the  parol  executory  agreement. 
In  pursuance  of  that,  the  first  checks  were  returned,  and  were 
never  presented  or  sought  to  be  enforced,  in  strict  accordance 
with  the  terms  and  spirit  of  the  agreement  as  a  whole. 

Beside  this,  the  transaction,  as  it  appears  from  the  finding, 
strikes  me  as  quite  unusual  and  out  of  the  ordinary  course  of 
dealing  in  the  purchase  of  commercial  paper.  I  do  not,  how- 
ever, lay  any  considerable  stress  upon  this  circumstance,  but 
prefer  to  place  the  decision  upon  the  broad  ground,  that  upon 
all  the  facts,  the  plaintiff  had  really  parted  with  nothing,  had 
paid,  in  short,  no  valuable  consideration  for  the  notes,  until 
after  he  was  notified  of  the  fraud.  I  am  of  the  opinion, 
therefore,  that  the  judgment  should  be  affirmed. 

[MoNROK  Gmbral  Tkbx,  December  4, 1865.  Johnton^  R  Darwm  Smith  and 
Jamu  Q,  Smiih,  JusticeB.] 
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A  person  not  a  party  to  Bummary  proceedings,  under  the  statute,  to  reooTer 
the  possession  of  land,  who  has  been  diq;>osse8sed  by  the  sheriff,  by  virtue 
of  a  warrant  issued  by  the  judge,  can  not  sue  out  a  certiorari  to  reriew  the 
proceedmgs. 

The  matten  stated  in  the  affidarit  on  which  a  writ  of  certiorari  is  allowed  are 
no  part  of  the  record,  and  can  not  be  noticed  for  the  purpose  of  determining 
either  the  regularity  or  the  yalidiCy  of  the  proceedings  before  the  county 
judge. 

The  true  test,  as  to  the  right  of  review  is,  was  the  person  seeking  to  review,  a 
party,  in  form  or  in  substance,  to  the  proceeding  sought  to  be  reviewed,  so 
as  to  be  concluded  by  the  determination  thereon  1  If  not,  although  his  rights 
may  have  been  infringed  by  an  improper  execution  of  the  process,  he  can 
not  bring  up  the  matter  for  review. 
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THIS  case  comes  before  the  court  by  virtue  of  a  certiorari; 
directed  to  Hon.  John  C.  Chumasero,  county  judge  of 
Monroe  county,  to  review  the  proceedings  instituted  by  Stark"- 
weather  before  said  judge,  under  the  statute  in  relation  to 
summary  proceedings  to  recover  the  possession  of  landi  The 
case  is  this :  On  the  22d  day  of  July,  1865,  Starkweather 
presented  an  affidavit  to  said  judge,  claiming  that  Isaac 
Seeley,  or  his  assigns,  held  over  and  continued  in  possession 
of  certain  premises  therein  described,  without  his  permission 
as  landlord.  Upon  that  affidavit  the  judge  issued  a  sum- 
mons, directed  to  Seeley,  alone,  in  the  usual  form,  command- 
ing him  forthwith  to  remove  from  said  premises,  or  show 
cause  before  him,  on  the  26  th  day  of  July,  why  he  did  not 
remove.  Seeley  was  not  in  the  actual  possession  of  the  prem-. 
ises,  but  Silas  Leonard  occupied  the  same,  and  farmed  the 
same,  ^nd  had  the  sole  and  exclusive  possession  thereof.  No 
summons  or  other  paper  was  served  on  him,  and  he  had  no 
notice  of  the  proceedings  whatever,  and  therefore  did  not 
appear  before  said  judge.  Starkweather  made  an  affidavit 
of  service  of  the  summons  on  Seeley,  and  on  the  26th  ap- 
peared before  the  judge — Seeley  not  appearing*^-and  demand- 
ed possession  of  the  premises;  and  thereupon  the  judge 
rendered  judgment  in  favor  of  Starkweather,  that  he  have 
possession,  and  immediately  issued  a  warrant  under  his  hand, 
directs  to  the  sheriff  of  Monroe  county,  who  proceeded  to 
the  premises  and  put  Leonard  out  of  possession,  and  set  his 
property  into  the  highway.  The  warrant  commanded  the 
sheriff  to  remove  all  persons  from  the  premises. 

S. «/.  iThomaSy  for  Leonard. 

J.  0.  Cochranty  for  Starkweather. 

By  the  Court,  Johnson,  J.  The  defendant  has  not  sued 
out  the  certiorari  in  this  case,  and  does  not  appear.  For 
aught  that  appears,  he  acquiesdBli  in  the  determination  of 
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the  county  judge  in  the  proceedings  before  him,  and  such  is 
the  presumption  of  law.  The  certiorari  is  brought  by  one 
Silas  Leonard,  who  was  not  a  party  to  the  proceedings  before 
the  county  judge,  and  who,  ^s  appears  from  the  case  before 
us,  had  no  notice  of  them  whatever  until  he  was  dispossessed, 
by  the  officer  who  executed  the  warrant  issued  by  the  judge, 
of  the  premises,  and  the  plaintiff  put  in  possession.  The 
proceedings  were  all  against  the  defendant,  as  the  tenant  of 
the  plaintiff,  holding  over,  and  continuing  in  possession,  after 
the  expiration  of  the  term  created  by  his  lease.  It  would  seem 
from  the  affidavit  oh  which  the  writ  of  certiorari  was  allowed, 
that  Leonard  was  in  possession  of  the  premises  and  had  a 
contract  to  i)urcha8e  them  from  the  alleged  tenant  Seeley. 
The  contract  is  set  out  in  full,  but  docs  not  in  terras  give  to 
Leonard  the  right  of  possession  of  the  premises.  The  matters 
stated  in  the  affidavit,  however,  on  which  the  writ  was  allowed, 
are  no  part  of  the  record,  and  can  not  be  noticed  for  the  pur- 
pose of  determining  either  the  regularity  or  the  validity  of  the 
proceedings  before  the  county  judge.  The  record  is  the  re- 
turn of  the  county  judge,  and  it  is  by  that  alone  that  tho 
proceedings  before  him  must  stand  or  fall.  According  to  the 
return,  the  proceedings  before  the  county  judge  appear  to  have 
been  all  regular.  The  proper  affidavit  was  made  to  give  the 
judge  jurisdiction  to  issue  the  summons.  The  summons  was 
regularly  issued  and  served  upon  the  party  against  whom  it  was 
directed,  and  duly  returned.  At  the  return  day,  or  the  time 
appointed  in  the  sunmxons  for  showing  cause,  no  one  appear- 
ed to  show  cause,  whereupon  the  judge,  as  required  by  stat- 
ute, issued  his  warrant  in  the  form  which  the  statute  prescribes, 
commanding  the  officer  "to  remove  all  persons  from  the  said 
premises  and  to  put  the  said  applicant  to  the  magistrate  into 
the  full  possession  thereof"  (2  R!S.  514,  §  33.)  It  appears 
by  the  return  of  the  officer  who  executed  the  warrant  that  he 
had  executed  it  by  putting  the  plaintiff  into  possession,  and 
by  dispossessing  Silas  Leonard  and  all  other  persons  whom 
he  found  in  possession.    This  id  all  we  can  gather  from  the 
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return,  as  to  any  connection  of  Leonard  with  the  premises, 
in  any  way  whatever.  And  looking  to  the  return  alone, 
without  any  reference  to  Leonard's  affidavit,  no  error  appears 
in  the  proceedings.  There  waa  nothing  before  the  judge  to 
show,  or  to  suggest  the  idea,  that  any  one  but  Seeley  was  in 
possession,  or  claimed  any  right  thereto,  and  the  record 
shows  nothing  different.  It  is  only  by  the  extrinsic  facts 
which  appear  in  the  affidavit,  and  which  were  not  before  the 
judge,  that  any  error  is  made  to  appear.  And  these,  as 
before  suggested,  can  not  be  accepted  as  facts  for  the  purpose 
of  determining  the  questions  properly  arising  here.  1  do  not 
see,  therefore,  how  the  proceedings,  which  appear  to  have  be^n 
all  regular,  can  be  reversed  or  quashed  by  us.  It  may  be 
that  Leonard  was  wrongfully  turned  out  of  possession,  or 
may  not.  If  he  was,  he  has  his  remedy  in  some  other  man- 
ner to  recover  the  possession  of  which  he  has  been  unlawfully 
deprived.  Being  no  party  to  the  proceeding  before  the  county 
judge,  and  having  no  notice  of  it,  he  is  clearly  not  bound  by 
the  determination,  and  it  can  constitute  no  bar  to  an  action 
brought  by  him  to  recover  his  possession.  He  may  still  have 
redress,  though  in  another  form,  upon  making  sufficient  proof 
of  his  rights,  on  the  trial  of  his  action. 

It  is  claimed  by  the  plaintiff's  counsel  that  Leonard  has 
no  right  to  the  writ  of  certiorari  to  review  the  proceedings 
l)efore  the  county  judge,  inasmuch  as  he  was  not  there  a  party 
in  form  or  substance,  having  according  to  his  own  showing 
BO  conventional  relation  as  tenant  to  aiiy  one,  and  certainly 
not  to  the  plaintiff  or  landlord  ill  the  proceedings.  In  the 
view  I  have  taken  of  this  case  it  is  not  perhaps  necessary  to 
decide  this  question.  I  am  inclined  to  the  opinion,  however, 
that  the  objection  is  wel^  taken.  He  might  have'  made  him- 
self a  party. 

The  34th  section  of  the  statute,  above  referred  to,  author- 
izes any  person  in  possession  of  the  demised  premises,  or  any 
person  claiming  possession  thereof,  at  the  time  appointed  for 
showing  cause,  to  come  in  and  file  his  affidavit  with  the 
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magistrate  ivho  issae?  the  warranty  denying  the  facts  upon 
which  the  summons  was  issued^  or  any  of  them,  and  to  have 
the  matters  thus  controverted  tried  by  a  jury.  It  is  obvi- 
ous that  a  person,  though  not  named  in  the  summons,  hav- 
ing connected  himself  with  the  proceeding  in  this  way,  might 
have  his  writ  of  certiorari  to  review  the  proceedings  to  which 
he  was  thus  a  party.  But  Leonard,  so  far  as  the  record 
shows,  may  have  been  a  mere  stranger  to  all  parties,  or  a 
mere  agent  or  servant  of  Seeley.  It  is  answered,  that  having 
had  no  notice  or  knowledge  of  the  proceeding,  it  was  impossi- 
ble for  him  to  make  himself  a  party.  But  I  do  not  see  that 
this  affects  the  question.  True,  he  has  been  dispossessed 
under  the  general  terms  of  the  warrant ;  but  his  legal  rights 
are  not  concluded  or  in  any  wise  affected  by  the  warrant,  or 
the  determination  upon  which  the  warrant  was  issued. 

I  think  the  true  test  as  to  the  right  of  review  is,  was  the 
person  seeking  to  review,  a  party  in  form  or  in  substance  to 
the  proceeding  sought  to  be  reviewed  so  as  to  be  concluded 
by  the  determination  thereon  ?  If  not,  although  his  rights 
may  have  been  infringed  by  an  improper  execution  of  the 
process,  I  think  he  can  not  bring  up  the  matter  for  review. 
If  my  brethren  agree  with  me  in  this  view,  the  writ  should  be 
quashed.  Proceeding  upon  the  other  view,  that  Leonard  is 
a  party  in  substance  and  effect,  and  has  properly  sued  out 
this  writ  as  such,  if  no  error  appears  upon  the  record,  the 
determination  and  proceedings  should  be  affirmed.  Such  a 
determination  of  this  proceeding  might  possibly  conclude 
him,  or  at  least  greatly  embarrass  him  in  the  prosecution  of 
another  remedy.  I  am  of  the  opinion  that  the  writ  should 
be  quashed,  and  Leonard  pay  the  plaintiff's  costs. 

Judgment  accordingly. 

[MovBOS  GxKERAL  TsBX,  Deeembef  4, 1865.  /oAfMon,  E,  Danom  Smith  and 
Jamu  C,  Smith,  Jnstloefl.] 
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HUBEB  V8.   ElT. 

The  defendant,  on  purchasing  a  glass  factory,  of  £.,  induding  all  its  earnings 
during  so  much  of  a  "  fire  "  as  had  then  elapsed,  agreed  with  the  vendor  that 
he  woald  pay  the  laborers  the  wages  which  had  already  accrued,  as  well  as 
those  which  should  thereafter  accrue,  during  such  fire.  Seld  that  this  was 
not  a  case  afTected  by  the  statute  of  Arauds ;  but  that  the  defendant,  having 
derived  a  benefit  by  means  of  the  undertaking,  and  having  ftinds  placed  in 
his  hands  for  the  payment  of  the  indebtedness,  which  he  had  promised,  in 
consideration  thereof,  to  discharge,  was  liable  to  a  laborer  for  his  wages  dur- 
ing the  entire  "  fire." 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee,  in  an  action  for  work  and  labor.  The  referee 
found,  among  other  things,  the  following  lacts :  1.  That  on 
or  before  the  18th  day  of  March,  1861,  William  C.  Ely 
owne(i  a  glass  factory  in  the  village  of  Clyde,  in  the  county 
of  Wayne,  N.  Y.,  and  as  such  owner  employed  the  plaintiff, 
as  master  shearer,  to  work  for  him  during  what  is  termed 
*'the  fire,"  at  $55  per  month,  and  house  rent  and  fire  wood. 
This  fire  commenced  March  18,  1861,  and  ended  August  12, 
1861.  2.  That  on  the  9th  day  of  May,  1861,  the  said  Wil- 
liam  C.  Ely  sold  the  factory,  including  all  its  earnings  dur- 
ing so  much  of  said  fire  as  had  then  elapsed,  to  Linus  Ely, 
the  defendant  in  this  action,  who,  on  and  by  the  purchase, 
acquired  all  the  benefits,  and  assumed  all  the  liabilities  and 
burdens  in  respect  to  this  fire  with  which  the  said  William 
C.  Ely  was  charged,  or  which  he  had  assumed,  including  the 
payment  of  laborers'  wages  accrued  and  to  accrue  during  such 
fire.  3.  That  the  plaintiff  faithfully  and  skillfully  performed 
his  duties  as  such  master  shearer,  and  in  all  respects  con- 
ducted himself  in  and  about  the  said  business  with  proper 
care  and  skill  during  the  whole  fire,  as  well  after  as  before 
said  9th  day  of  May,  1861.  4.  That  there  was  a  balance  of 
account  due  to  the  plaintiff,  at  the  date  of  the  report,  amount- 
ing to  $14413.  And  that  for  that  sum,  with  costs,  the 
plaintiff  was  entitled  to  judgment.    The  defendant  appealed. 
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Vandenbergh  &  Baker ^  for  the  appellant. 
C.  D.  Lawtofij  for  the  respondent. 

By  the  Court,  Johnson,  J.  If  the  fact  fotlnd  by  the  referee 
in  his  second  finding  of  facts  is  sustained  by  the  evidence, 
there  can  be  no  question  in  regard  to  the  defendant's  liability 
to  pay  the  plaintiff  for  all  his  labor  during  the  entire  "  fire." 
According  to  this,  the  defendant  purchased  the  property,  with 
all  the  advantages  and  avails  of  the  plaintiff's  labor,  before 
the  term  of  his  labor  had  half  expired,  and  agreed  with  the 
vendor,  in  consideration,  to  pay  the  plaintiff  for  that  portion 
of  his  work  which  he  had  already  performed,  the  plaintiff  to 
continue  and  complete  the  term  of  his  labor.  This  is  not  a 
case  affected  by  the  statute  of  frauds.  It  is  the  promise  of 
one  deriving  a  benefit  by  means  of  the  undertaking,  and  hav- 
ing funds  placed  in  his  hands  for  the  payment  of  the  indebt- 
edness, which  he  promises,  in  consideration  thereof,  to  dis- 
charge. (Latorence  v.  FoXy  20  N,  Y.  Rep,  268.  Mallory  v. 
Gilletty  21  id,  412.     Burr  v.  Beers,  24  id,  178.) 

It  can  not  be  said  that  this  finding  is  destitute  of  evidence 
to  sustain  it.  Indeed  it  appears  to  me  that  the  proponder- 
ance  of  the  evidence  is  decidedly  in  favor  of  the  finding.  The 
other  questions  were  all,  I  think,  properly  decided  by  the 
referee. 

The  judgment  must  therefore  be  aflBrmed. 

[MovBox  Gbnsbal  Tbbx,  Deo^nber  4, 1865.  /oAMfofi,  B,  JkHrwm  Smith  and 
Jame$  C,  Stnithj  JoBtioes.] 
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others. 

Where  the  title  to  property  owned  by  several  persons  jointly  is,  for  business 
conrenience,  in  the  name  of  one  of  the  owners,  who  sells  the  property  in  his 
own  name,  but  for  the.  benefit  of  all,  executing  a  bill  of  sale  in  his  individual 
name,  the  contract  enures  for  the  Joint  benefit  of  all  the  owners,  and  all  may 
sue  upon  it.  And  this  although  the  purchaser  was  ignorant  of  the  fact  that 
any  other  persons  than  the  one  with  whom  he  contracted  were  interested  in 
the  property. 

Joint  owners  of  property  have  a  right  to  avail  themselves  of  the  acts  of  one  of 
their  number  as  their  agent;  and  whether  he  acted  with  or  without  authority 
in  negotiating  a  sale  of  the  property  and  in  using  his  own  name  only,  makes 
no  difference. 

A  canal  boat  was  sold  by  the  plaintiffs  to  the  defendants  for  a  price  agreed 
upon,  and  a  bill  of  sale  was  executed  and  delivered,  transferring  the  title. 
The  boat  being  then  engaged  in  transporting  merchandise,  the  plaintifih  at 
the  same  time  agreed,  separately  and  aparff  fh>m  the  contract  of  sale,  in 
reference  to  the  trip  the  boat  was  then  making,  and  the  expenses  thereof, 
that  they  w^ould  transfer  to  the  defendants  all  the  earnings  of  the  boat  dur- 
ing that  trip,  upon  payment  by  the  latter  of  oil  the  expenses  actually  incurred 
by  the  plaintiff^.  Seld  that  this  agreement  had  no  connection  with  the  sale 
of  the  boat,  or  the  transfer  of  the  title  to  it,  but  related  only  to  the  earnings ; 
and  that  parol  evidence  of  its  terms  was  admissible,  notwithstanding  the  con- 
tract for  the  sale  of  the  boat  was  in  writing. 

THIS  is  an  action  brought  by  the  plaintiffs,  who  were  for- 
warding and  commission  merchants,  at  the  city  of  Troy, 
against  the  defendants  for  the  non-performance  of  an  agree- 
ment made  by  the  agent  of  the  defendants,  in  their  behalf, 
concerning  the  freight  and  expenses  of  a  certain  canal  boat. 
In  the  month  of  June,  1864,  the  plaintiffs  sold  to  the  defend- 
ants, through  their  agent,  the  canal  boat  A.  H.  Burch.  A 
bill  of  sale  was  executed  by  the  plaintiffs  and  delivered  to 
the  agent,  at  the  time  of  the  sale.  The  boat  was  then  on 
her  way  to  Buffalo,  with  a  load  of  merchandize.  It  was 
agreed  by  and  between  the  plaintiffs  and  the  said  agent,  that 
Tuttle  and  Wagner  should  collect  and  receive  all  the  freights, 
as  their  own,  and  pay  the  plaintiffs  the  expenses  of  the' trip 
incurred  by  them.  The  .plaintiffs  never  received  any  of  the 
profits^  and  the  defendants  liave  never  paid  the  expeindce  of 
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the  same.  The  cause  was  tried  before  Geo.  Gould,  referee, 
and  upon  the  trial  the  defendants*  counsel  insisted  that  there 
could  be  no  recovery  in  the  action,  in  favor  of  the  plaintiflFs, 
for  the  reason  that  the  contract  for  the  sale  of  the  boat  was 
made  with  Kobert  F.  Silliman,  one  of  the  plaintiffs,  alone, 
and  not  with  the  plaintiffs  jointly.  Also  upon  the  ground 
that  the  contract  for  the  sale  of  the  boat  was  in  writing,  and 
that  parol  evidence,  offered  in  relation  to  the  expenses  of  the 
boat  upon  the  trip  she  was  prosecuting  at  the  time  of  the 
sale,  and  the  evidence  that  the  plaintiffs  were  to  have  and 
receive  the  freights  earned  upon  that  trip,  could  not  properly 
be  received,  for  the  reason  that  such  evidence  varied  and  con- 
tradicted the  terms  of  the  written  contract.  The  referee 
ruled  and  decided  that  all  the  plaintiffs  were  properly  joined 
in  the  action.  He  also  ruled  that  a  bill  of  sale,  such  as  was 
given  in  this  case,  purporting  to  give  merely  the  price  of  the 
boat,  with  an  acknowledgment  of  payment,  does  not  exclude 
evidence  of  an  agreement  concurrently  made  concerning  the 
freights  and  expenses  of  a  voyage  in  progress  at  the  time  of 
the  sale,  and  reported  in  favor  of  the  plaintiffs,  and  judgment 
was  docketed  for  $348.10  damages  and  costs.  The  defend- 
ants excepted  to  the  report  of  the  referee  and  appealed  to  the 
general  tertn. 

C.  M.  White^  for  the  appellant. 

^     W.  A,  Beachy  Jun.  for  the  respondent 

By  the  Courts  Miller,  J.  It  is  objected  that  the  con- 
tract now  in  question  having  been  made  by  Bobert  F.  Silli- 
man, alone,  with  the  defendants,  a  joint  action  can  not  be 
maintained  by  the  plaintiffs. 

The  Code,  section  111,  provides  that  all  actions  shall  be 
brought  in  the  name  of  the  real  party  in  interest.  For  busi- 
ness oonvenienc^  the  title  to  the  property  sold  to  the  defend^ 
ants  was  in  the  name  of  one.  of  the  plaintifb.    The  sale, 
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howev6r^  was  made  for  the  benefit  of  all  the  parties^  and  they 
were  jointly  interested  in  the  contract.  Although  one  of  the 
plaintiffs  conducted  the  negotiations  and  executed  the  bill 
of  sale  in  his  individual  name,  yet  all  being  interested,  I 
think  that  the  contract  enured  for  their  joint  benefit.  It  does 
not  alter  the  case  that  the  defendants  were  ignorant  of  the 
fact  that  the  plaintiffs  were  jointly  interested,  so  far  as  the 
commencement  of  this  action  is  concerned.  As  principals 
they  had  a  perfect  right  to  avail  themselves  of  the  acts  of 
their  agent,  and  whether  he  acted  with  or  without  authority 
in  the  negotiation  and  in  using  his  own  name  makes  not  the 
least  difference.  This  can  not  change  the  relation  of  the 
other  parties  in  interest,  and  as  long  as  they  were  owners  they 
can  not  be  deprived  of  the  legal  right  to  maintain  an  action 
upon  the  contract.  If  they  had  an  interest,  then  they  were 
proper  plaintiffs  in  the  action.  They  can  sue  and  were  liable 
to  be  prosecuted.  The  case  of  Niles  v.  Culver,  (8  Barb. 
205,)  is  relied  upon  as  an  authority  to  sustain  the  doctrine 
contended  for  by  the  defendants' 'counsel.  In  that  case  the 
action  was  brought  to  recover  damages  for  a  failure  to  per- 
form a  contract.  The  decision  turned  mainly  upon  the  point 
whether  oral  stipulatiotis  or  negotiations  immediately  pre- 
ceding or  accompanying  the  execution  of  a  written  agreement 
could  be  introduced  in  evidence ;  and  the  court,  after  holding 
that  they  were  merged  in  the  instrument,  which  disposed  of 
the  case,  also  decided  that  the  instrument  showing  that  the 
contract  was  made  with  one  of  the  plaintiffs,  the  action  could 
not  be  maintained.  It  may  be  remarked  that  the  action  was 
directly  on  the  contract,  which  was  in  writing  and  of  course 
controlling ;  while  here,  so  far  as  the  plaintiffs  claim  to  re- 
cover, their  right  is  based  upon  a  parol  agreement  outside  of 
the  sale  of  the  property,  and  it  may  be  said  independent  of, 
and  separate  and  distinct  from  it,  and  relating  entirely  to  the 
earnings  and  expenses  of  the  boat  while  in  the  progress  of  a 
trip,  and  not  to  a  transfer  and  sale  of  the  boat  itself.  It  may 
also  be  observed,  that  the  doctrine  laid  down  by  the  learned 
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Judge  who  wrote  the  opinion,  was  a  mere  dictum,  without 
any  discussion  of  the  principle  involved,  and  without  any 
reference  to  the  provision  of  the  Code  wliich  I  have  cited ; 
nor  was  it  necessary  to  decide  that  point  in  order  to  dispose 
of  the  case.  Nor  does  it  appear  that  his  attention  was  called 
to  the  change  made  by  the  Code,  in  this  respect. 

The  position  taken,  that  the  bill  of  sale  was  in  the  nature 
of  a  deed,  and  that  no  one  but  a  party  to  the  instrument  can 
maintain  the  action,  is  likewise  untenable.  As  before  re- 
marked, the  action  is  not  on  the  bill  of  sale,  but  upon  a  con- 
tract distinct  from  it,  and  which  is  dependent  upon  evidence 
outside  of  the  bill  of  sale.  I  think,  therefore,  that  the 
action  was  properly  brought  in  the  name  of  the  plaintiffs. 

It  is  further  insisted  that  the  contract  of  sale,  being  con- 
summated by  a  writing,  could  not  be  varied  by  parol.  And 
as  the  bill  of  sale  contained  no  stipulation  that  the  defend- 
ants should  pay  the  expenses  incurred  on  the  trip,  nor  any 
stipulation  that  the  defendants  should  receive  the  freights 
earned  upon  that  trip,  the  plaintiff  should  not  have  been 
allowed  to  prove  that  the  defendants  agreed  to  pay  the  expenses 
of  the  trip,  nor  that  the  defendants  puchased  the  freights  as 
well  as  the  boat. 

The  decision  of  this  question  must  depend  upon  the  fact 
whether  the  bill  of  sale  can  be  regarded  as  containing  the 
whole  of  the  contract.  Several  authorities  are  cited  by  the 
defendants  to  sustain  the  position  contended  for,  but  I  think 
they  are  clearly  distinguishable  from  the  present  case. 

In  Mumford  v.  McPherson^  (1  John.  414,)  the  action 
was  for  a  breach  of  warranty  in  the  sale  of  a  ship.  There 
was  a  bill  of  sale  of  the  property,  and  it  was  held  that  no 
action  would  lie  on  a  parol  warranty  made  at  the  time  of 
the  sale;  where  no  fraud  was  alleged.  The  warranty  here  was 
connected  with  the  sale  itself,  and  a  part  of  it.  It  re- 
lated to  the  title  to  the  property,  and  as  that  was  reduced  to 
writing,  the  instrument  extinguished  every'  thing  resting  in 
parol. 
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Bayard  v,  Malcolm^  (1  John,  452,)  was  an  action  for 
deceit  in  the  sale  of  a  newspaper  establishment,  and  the  case 
was  disposed  of  upon  a  question  raised  as  to  the  sufQciency 
of  the  complaint,  upon  a  motion  in  arrest  of  judgment. 
The  remark  of  the  learned  Judge,  to  the  effect  that  a  parol 
warranty  could  not  have  been  shown,  if  the  suit  had  been 
brought  on  one,  because  the  written  contract  excluded  all 
anterior  verbal  negotiations  and  promises,  as  being  resolved 
into  the  writing,  which  was  the  consummation  and  only  evi- 
dence of  the  agreement  of  the  parties,  also  related  to  the 
title  of  the  property,  and  aa  that  was  in  writing,  it  could  not 
be  altered  by  parol  proof. 

In  Van  Oatrand  v.  Beed,  (1  Wend.  424,)  the  action  was 
for  a  breach  of  contract  in  the  sale  of  a  right  for  constructing 
and  vending  a  thrashing  machine,  and  the  same  general  prin- 
ciple is  laid  down  as  in  the  last  two  cases  above  cited. 

In  Filhins  v.  Whyland,  (24  N.  T,  Bep.  338,)  a  bill 
and  receipt  given  on  the  sale  of  a  horse  was  held  to  be  a  mere 
receipt,  and  not  a  contract  or  bill  of  sale,  so  as  to  exclude 
parol  evidence  of  a  warranty  of  soundness  of  the  horse  by  the 
vendor.  The  learned  Judge  says :  "I  am  not  inclined  to  dis- 
pute the  proposition,  that  where  there  is  a  formal  contract  of 
sale,  or  a  bill  of  sale,  as  it  is  sometimes  called,  the  instru- 
ment by  its  own  force  vending  the  property  and  affecting  a 
transfer  of  the  title,  which  is  executed  by  one  party  and  ac- 
cepted by  the  other,  is  to  be  treated  as  the  contract  of  sale/' 
There  is  no  doubt  of  the  correctness  of  the  doctrine  here  laid 
down ;  but  it  will  be  readily  seen  that  neither  this  nor  any 
of  the  other  cases  cited  is  an  authority  for  holding  that  where 
title  to  personal  property  is  transferred  by  a  bill  of  sale,  there 
may  not  be  an  independent  verbal  agreement  in  regard  to  the 
disposition  of  the  property  antecedent  to  its  actual  delivery. 
The  bill  of  sale,  it  is  true,  transfers  the  title,  and,  so  far  as 
relates  to  the  title,  the  written  instrument  merges  all  pre- 
ceding negotiations,  and  parol  evidence  can  not  be  introduced 
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to  prove  that  they  were  different,  so  far  as  the  title  is  con- 
cerned, and  so  far  as  the  right  to  the  property  is  conc^ed, 
from  what  the  writing  shows. 

In  all  the  cases  cited,  the  question  involved  related  to  the 
title  to  the  property.  It  is  not  so  in  the  case  at  bar ;  but 
the  subject  of  controversy  is  in  regard  to  an  outside  arrange- 
ment which  does  not  affect  the  title  to  the  property. 

The  distinction,  it  seems  to  me,  is  very  apparent.  The 
boat  was  sold  for  a  price  agreed  upon,  and  a  bill  of  sale  stat- 
ing the  consideration,  was  executed  and  delivered,  which 
transferred  the  title.  At  the  time  of  the  sale  the  boat  was 
not  in  the  immediate  possession  of  the  owner  so  as  to  be  sus- 
ceptible of  actual  delivery,  btit  engaged  in  transporting  mer- 
chandise on  the  canal.  It  was  performing  a  contract  which 
was  but  partially  executed,  and  could  not  be  delivered  until 
its  arrival  at  the  termination  of  the  route.  The  plaintiffs 
had  paid,  or  were  bound  to  pay,  the  expenses  of  the  trip,  and 
had  received  no  returns,  and  the  parties  agree  separately  and 
apart  from  the  contract  of  sale,  in  reference  to  the  trip  and 
its  expenses,  that  they  will  transfer  to  the  defendants  all  the 
earnings  upon  payment  of  the  expenses  actually  incurred  by 
them. 

I  think  that  such  an  agreement  has  nothing  to  do  with  the 
transfer  of  the  title  to  the  boat,  or  the  sale  of  it.  It  only 
relates  to  the  earnings.  It  could  not  well  have  been  placed 
in  the  bill  of  sale,  and  would  have  been  entirely  inappropriate 
in  such  an  instrument.  It  was  an  independent,  separate  and 
distinct  agreement  outside  of  the  sale,  and  disconnected  from 
it,  and  stands  by  itself  a  separate  contract  as  to  the  earnings. 

Suppose  a  man  by  a  written  contract  disposes  of  his  real 
estate  and  executes  a  deed,  would  not  a  verbal  contract  with 
the  grantor  for  the  use  of  the  premises  be  valid  and  effectual  ? 
Clearly  it  would. 

If  the  defendants  are  correct  in  the  position  that  the  bill 
of  sale  covers  the  whole  contract,  then  there  would  be  no 
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remedy  in  their  favor  for  the  freight,  and  this  part  of  the  con- 
tract would  be  incapable  of  enforcement. 

In  Whitbeck  v.  Waine,  (16  N.  Y.  Hep.  532,)  it  was  held 
that  an  executory  agreement,  verbal  or  written,  for  the  per- 
formance of  distinct  and  separable  provisions,  is  not  merged 
or  superseded  by  a  subsequent  written  contract  in  execution 
of  only  a  part  of  such  provisions,  without  other  evidence  of 
an  intent  that  it  should  be  extinguished.  The  action  was 
brought  to  recover  money  alleged  to  have  been  overpaid  by 
the  plaintiff  upon  the  purchase  of  a  farm  from  the  defendant ; 
a  deed  of  the  premises  had  been  executed,  and  the  objection 
was  taken  that  the  contract  was  merged  in  and  extinguished 
by  the  deed.  Denio,  J.  who  delivered  the  opinion  of  the 
court,  held  that  the  general  rule  of  evidence  that  a  written 
contract  executed  between  parties  supersedes  all  prior  nego- 
tiations and  agreements  upon  the  same  subject,  is  not  appli- 
cable where  the  last  contract  covers  only  a  part  of  the  sub- 
jects embraced  in  a  prior  one. 

Applying  the  principle  here  enunciated  to  the  case  at  bar, 
how  does  it  stand  .^  The  parties  made  a  contract  for  the 
Bale  of  the  boat,  and  also  in  reference  to  the  trip  upon  which 
it  was  then  engaged.  The  bill  of  sale  was  executed  to  pass 
the  title,  covering  only  a  portion  of  the  contract,  which  left 
the  remaining  part  to  be  enforced  and  executed  according  to 
law.  (See  also  Renard  v.  Sampson^  12  N.  T.  Rep.  561 ; 
Rogart  v.  Rurkhalter^  1  DeniOy  125.) 

The  bill  of  sale  was  one  thing,  and  the  contract  in  regard 
to  the  affreightment  quite  a  different  matter.  The  writing 
did  not  supersede  the  agreement  as  to  the  trip  of  the  boat 
at  the  time  of  the  sale,  and  the  evidence  given  was  clearly 
admissible. 

There  is  no  exception  to  the  finding  of  the  referee  that  the 
defendants  received  the  freights  accruing  from  the  trip ;  and 
if  there  had  been^  I  am  inclined  to  think  that  it  was  of  no 
consequence,  so  lon§  as  they  were  entitled  %q  them  whether 
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they  were  received  or  not.    The  point,  therefore,  is  not  well 
taken. 

As  there  was  no  error  on  the  trial,  the  judgment  entered  on 
the  referee's  report  must  be  affirmed. 

[Albaxt  Gbvsbal  Tbbk,  September  18, 1865.    Hofiehoomt  MiOtr  and  Jh^alli, 
Josticas.] 
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In  an  action  for  slander,  the  defendant  will  not  be  permitted  to  prore  a  jnstifl- 
caUon,  mider  an  answer  merely  denying  the  allegations  of  the  complaint  and 
alleging  that  the  words  charged  to  have  been  uttered  and  spoken  by  the  de- 
fendant concerning  the  plaintiff  were  true. 

Where  the  alleged  slander  consists  in  charging  the  plaintiff  with  having  sworn 
fiUsely  on  a  trial,  an  answer  setting  up  a  justification  should  set  forth  the 
evidence,  and  state  what  was  actnally  sworn  to  by  the  plaintiff. 

The  Code  has  not  altered  the  rule  in  this  respect ;  and  in  pleading  a  justification 
now,  as  under  the  old  system,  the  facts  going  to  establish  it  must  be  stated. 
It  is  not  sufiScient  to  allege,  barely,  that  the  facts  alleged  are  true ;  but  the 
answer  should  state  time,  place  and  circumstances,  with  a  degree  of  partic- 
ularity which  will  show  upon  its  Ikce  that  the  plaintiff  is  guilty  of  the  offense 
imputed  to  him. 

rpHE  complaint  in  this  action  alleged,  that  upon  a  certain 
X  trial  before  a  justice  of  the  peace  in  Mamakating,  between 
the  trustees  of  school  district  No.  10,  and  the  former  trustees 
of  said  district,  the  plaintiff  was  sworn  as  a  witness  and  gave 
testimony  on  said  trial  material  to  the  issue  joined  in  such 
action.  That  the  defendant  charged  in  reference  to  said  evi- 
dence, that  the  plaintiff  had  sworn  false. 

The  defendant  interposed  an  answer  denying  the  allegations 
contained  in  the  complaint,  and  alleged  that  the  words 
alleged  in  the  complaint  to  have  been  uttered  and  spoken  by 
the  defendant  of  and  concerning  the  plaintiff  were  true.  The 
answer  also  alleged  that  the  plaintiff  did,  at  the  trial  of  the 
action  referred  to  in  the  complaint,  swear  false  and  swear 
to  alio. 
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The  cause  was  tried  at  the  Sullivan  circuit,  in  May,  1864, 
before  the  Hon.  C.  R.  Ingalls  and  a  jury,  and  upon  the  trial 
the  plaintiff  proved  the  uttering  of  the  words  alleged  by  the 
defendant.  The  defendant  then  offered  to  show  a  justifica- 
tion, which  was  objected  to  by  the  plaintiff  upon  the  ground 
that  it  was  not  admissible  under  the  answer.  The  objection 
was  sustained,  and  the  defendant  excepted.  The  cause  was 
submitted  to  the  jury,  who  found  a  verdict  in  favor  of  the 
plaintiff  for  $50.  A  motion  was  made  for  a  new  trial,  at 
special  term,  which  was  denied,  and  an  appeal  was  taken  to 
the  general  term  of  the  Supreme  Court. 

L.  Tremairiy  for  the  appellant  and  defendant. 

C.  0.  BradneVy  for  the  respondent  and  plaintiff 

Miller,  J.  The  plaintiff's  complaint  in  this  action 
charges,  in  the  usual  form,  that  the  defendant  employed  and 
used  slanderous  language  imputing  to  the  plaintiff  the  crime 
of  perjury.  It  simply  alleges  those  extrinsic  facts  which  are 
essential  to  show  that  the  words  used  had  reference  to  mate- 
rial testimony  given  by  the  plaintiff,  in  a  legal  proceeding, 
with  a  statement  of  the  place  where  the  words  were  spoken. 
The  answer  alleges  that  the  words  spoken  were  true,  and 
that  the  plaintiff  did,  on  the  trial  of  the  action  referred  to 
in  the  complaint,  swear  false  and  swear  to  a  lie.  It  will  be 
observed  that  the  answer  does  not  charge  specifically  that 
the  plaintiff  was  guilty  of  perjury ;  nor  does  it  in  any  way 
set  forth  facts  which  show  that  the  plaintiff  was  guilty  of 
that  crime. 

Although  the  charge  made  in  the  complaint  was  direct 
and  specific,  stating  the  time  and  place  with  some  particu- 
larity, yet  I  think  that  it  was  not  made  in  such  language 
and  presented  in  such  a  manner  as  to  authorize  the  defendant^ 
under  a  general  allegation  in  his  answer  that  the  clmrge  Vfi^ 
tfue,  to  iatrpduce  evidence  in  justifigatipn, 
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The  case  of  Van  Wyck  v.  Guthrie^  (4  Duer,  268,)  13 
relied  upon  as  an  authority  to  sustain  the  general  doctrine, 
that  where  the  chaise  is  specific,  a  general  averment  in  the 
answer  of  its  truth  is  sufficient.  In  that  case  the  alleged 
libelous  matter  consisted  of  the  report  of  the  defendant, 
made  up  of  specific  charges  to  the  effect  that  the  plaintifl^,  as 
inspector  of  drugs,  improperly  passed  adulterated  articles. 
It  will  be  seen  that  the  statement  of  the  libel  itself  contained 
the  whole  matter,  and  it  is  not  difficult  to  see  that  a  general 
allegation  that  the  charge  was  true,  under  such  circumstan- 
ces, was  all  that  was  required.  The  case  bears  no  analogy 
to  a  justification  of  a  charge  of  perjury,  like  the  present  one, 
where,  according  to  well  settled  rules,  the  defendant  must  set 
forth  specifically  in  his  answer  the  facts  which  establish  that 
the  plaintiff  was  legally  guilty  of  the  crime  of  perjury. 

There  can  be  no  doubt  that,  under  the  system  of  pleading 
which  existed  prior  to  the  Code,  such  an  answer  would  bo 
defective  and  insufficient.  {Woodbech  v.  Keller y  6  Cowen^ 
122.  Starkie  on  Slander^  179.)  The  answer  should  set 
forth  the  evidence  and  what  actually  was  sworn  to  by  the 
plaintiff,  at  the  time  alleged.  (3  Chit  PL  1039.  Yates' 
PL  430.)  Such  a  statement  is  not  made  in  the  complaint, 
and  hence  the  reference  made  to  it  does  not  embody  any  such 
averment.  The  Code  has  not  altered  the  rule  in  this  respect ; 
and  in  pleading  a  justification  now,  as  under  the  old  system, 
the  facts  going  to  establish  it  must  be  stated.  It  is  not  suf- 
ficient to  allege  barely  that  the  facts  are  true,  but  the  defend- 
ant must  state  such  facts  as  will  show  the  plaintiff  guilty  of 
the  offense  imputed  to  him.  {Anon,  3  How,  406.  Saylea 
V.  Wooden  J  6  id,  84.  Anibal  v.  Hunter ,  Id,  258.  Fry  v. 
Bennettj  5  Sand.  54.     See  also  Van  Sant,  PI,  484.) 

The  answer  of  the  defendant  does  not  come  up  to  the  rule 
laid  down  in  the  authorities  last  cited,  and  presents  no  legal 
justification  which  would  authorize  evidence  to  support  it. 

It  may  also  be  remarked,  that  the  charge  made  was  a 
general  one.    It  did  not  specify  what  the  plaintiff  had  sworn 


ALBANY— SEPTEMBER,  1866.  Igl 

Tilson  r.  Clark. 

to,  or  undertake  to  give  the  details,  or  even  the  substance  of 
his  evidence,  but  merely  alleged  that  the  defendant  had  used 
certain  slanderous  words  in  referring  to  the  trial,  and  the 
testimony  of  the  plaintiff  given  upon  the  trial.  The  rule, 
therefore,  which  is  invoked  to  establish  that  the  answer  was 
sufficient,  would  seem  to  have  no  application  to  the  present 
case. 

It  is  insisted  that  the  defense  is  well  pleaded^  even  although 
the  allegation  in  the  complaint  be  general,  and  that  the  plaintiff 
should  have  demurred  or  made  a  motion  to  compel  the  defend- 
ant to  make  the  answer  more  certain  and  specific.  I  think 
that  the  plaintiff  was  not  required  to  take  any  such  action, 
but  '^as  authorized  to  interpose  an  objection  upon  the  trial, 
to  the  admissibility  of  the  testimony  offered.  This  rule  only 
applies  where  a  good  defense  is  defectively  stated,  and  in  such 
a  case  the  plaintiff  can  not  take  advantage  of  the  defect  upon 
the  trial.  ( White  v.  Spencer,  4  Kern,  247.)  A  plaintiff, 
by  going  to  trial  upon  an  answer  of  the  defendant,  admits  it 
to  be  true,  so  far  as  the  matter  is  set  out  issuably.  But  such 
an  admission  does  not  aid  a  defect  in  substance,  or  prevent 
the  plaintiff  from  taking  advantage  of  it  on  the  trial.  When 
facts  set  forth  constitute  no  defense,  the  defendant  can  have 
no  benefit  from  them,  ( Van  VcUen  v.  Lapham,  13  Sow. 
240.     Boyce  v.  Broivn,  7  Barb.  81.) 

Was  there  any  defense  set  up  in  the  defendant's  answer  ?  It 
alleged  that  the  charge  was  true,  and  that  the  plaintiff  swore 
false.  He  may  have  sworn  false  ignorantly  and  by  mistake. 
He  may  have  sworn  false  in  a  proceeding  which  was  not 
recognized  by  law  where  false  swearing  would  not  amount  to 
the  crime  of  perjury.  To  make  out  any  legal  defense,  the 
answer  should  have  gone  fuiiiher.  It  should  have  stated 
time,  place  and  circumstances,  with  a  degree  of  particularity 
-which  would  show  upon  its  face  that  an  offense  against  the 
law  had  been  committed.  It  should  have  presented,  substan- 
tially, an  indictment  against  the  plaintifi*,  for  the  alleged 
peijuiT;    As  it  was,  it  was  fatally  defective  and  imperfect  in 
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substance,  and  presented  no  defense.  It  made  no  issiie,  and 
stated  no  justification  for  the  slander  alleged. 

Upon  neither  of  the  grounds  urged,  was  the  testimony- 
offered,  to  establish  a  justification,  admissible  under  the 
answer,  and  no  error  was  committed  in  excluding  it. 

The  motion  for  a  new  trial  must  therefore  be  denied,  and 
the  judgment  affirmed. 

Inoalls,  J.  concurred. 

HoGSBOOM,  J.  expressed  no  opinion. 

Judgment  affirmed. 

[Albakt  Gesbbal  Tebu,  September  18, 1865.  BbffOoom,  MtUer  and  ^aUi, 
Justices.] 


Bachel  S.  Lansing,  appellant,  vs.  Douw  F.  Lansing,  exec- 
utor, &c.  of  Peter  Leversee,  deceased,  respondent. 

A  testator,  hj  his  will,  directed  his  executors  at  the  expiration  of  four  years 
after  his  decease,  to  invest  out  of  his  estate,  upon  real  estate  securities,  tho 
sum  of  $8000,  and  to  keep  the  same  invested  for  the  benefit  of  R.  until  she 
should  attain  the  age  of  tweuty-oue  years,  or  until  her  death,  applying  the 
interest,  or  so  much  as  they  should  deem  proper,  towards  her  support  and 
education;  and  they  were  directed  to  reinvest  the  interest  they  might  re- 
ceive, for  the  like  benefit  of  R. ;  and  upon  her  arriving  at  the  age  of  twenty- 
one  years,  they  were  to  pay  her  the  legacy,  and  the  accumulated  interest, 
except  so  for  as  the  use  thereof  was  necessary  and  deemed  proper  for  the 
education  and  support  of  R.  .  Several  other  legacies  were  given,  and  devises 
made ;  and  the  rest,  residue  and  remainder  of  the  estate  was  also  disposed 
of,  subject  to  the  previous  payment  of  the  legacies,  and  investments  by  tho 
executors.  R.  having  arrived  at  the  age  of  twenty-one  years,  the  acUng 
executor  was  cited  to  account,  before  the  surrogate. 

Hdd,  1.  That  there  was  no  trust  created  in  the  hands  of  the  executors,  dis« 
tinct  and  separate  from  their  dutins  as  such ;  the  testator  not  naming  them 
as  trustees,  nor  manifesting  any  intention  that  they  should  act  otherwise  than 
as  executors ;  and  that  without  proper  words  to  establish  a  trust,  it  could 
Ao«  be  infbrrol 
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2.  That  the  fund  in  the  hands  of  the  executor,  for  the  benefit  of  B.  was  hM 
hj  him  in  his  character  as  an  executor,  and  the  trust  created  thereby  waa  a 
part  and  portion  of  the  duties  imposed  upon  1dm  as  an  executor,  and  not 
distinctly  and  separately  as  a  trustee. 

8.  That  acting  as  executor,  and  not  as  trustee,  in  the  investment  and  manage- 
ment of  the  legacy,  the  executor  was  entitled  to  a  commission  of  one  per 
cent  only,  upon  the  interest  or  increase  of  the  fund ;  such  inorease  not  being 
a  separate  and  distinct  receipt,  but  merely  an  addition  to  the  principal  fund 
of  the  estate. 

4.  That. the  executor  was  not  entitled  to  full  commissipns,  upon  the  principle  . 
of  annual  rests,  that  principle  having  no  application  to  such  a  case. 

6.  That  the  fund  of  $3000  set  apart  for  the  benefit  of  R.,  the  income  of  which 
was  given  without  any  particular  amount  being  spedfled,  was  chargeable 
with  commissions  and  taxes. 

Where  an  executor  works  out  a  highway  tax  personally,  instead  of  paying  the 
money,  or  hiring  another  person  to  do  the  work,  he  should  be  allowed  there- 
for, in  his  account. 

An  executor  will  not  be  charged  with  compound  interest  for  neglecting  to 
invest  the  interest  accruing  and  received  by  him,  annually,  according  to  the 
directions  of  the  will,  where  he  states  in  his  account  that  he  has  tried  to  keep 
the  fund,  together  with  the  accrued  and  accumulated  interest,  invested  and 
reinvested  as  required  by  the  will,  but  has  not  been  able  to  do  any  better 
than  is  stated  in  the  account;  and  there  is  nothing  to  disprove  that  allega- 
tion, nor  to  show  that  he  used  the  funds  in  his  own  business,  or  made  any 
profit  from  their  use ;  or  that  he  was  guilty  of  any  gross  delinquency  or  vio- 
lation of  duty. 

Where  a  will  requires  an  executor  to  invest  in  real  estate  securities,  he  should, 
if  possible,  pursue  the  directions  of  the  testator ;  but  if  no  such  securities 
are  offered,  he  will  be  Justified,  in  tte  exercise  of  a  sound  discretion,  in  de- 
positing the  fund  in  a  savings  bank. 

A  trustee  or  executor  is  required,  in  making  investments,  to  conduct  himself 
fiuthfuUy,  and  to  exercise  a  sound  discretion;  and  when  he  observes  that 
•  prudence  and  intelligence  which  is  demanded  of  a  man  in  the  management 
of  his  own  afikirs,  not  in  reference  to  large  gains,  but  to  the  safety  of  the 
principal  and  to  its  probable  income,  he  should  be  sustained.    Fer  Milleb,  J. 

APPEAL  from  a  decree  of  the  surrogate  of  Albany  county. 
On  June  the  23d,  1849,  Peter  Leversee  made  his  last 
will  and  testament,  and  died  July  10,  1849.  By  said  will 
'the  testator  directed  his  executors,  at  the  expiration  of  four 
years  after  his  decease,  to  invest  out  of  his  estate,  upon  safe 
and  sufficient  real  estate  securities,  at  the  legal  rate  of  inter- 
6Bt^  the  sum  of  $9000^  and  to  keep  the  same  invented  for 
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the  benefit  of  his  grand  daughter,  Rachel  S.  Lansing,  nntil 
she  should  attain  the  age  of  twenty-one  years,  or  until  her 
death,  applying  the  interest  that  might  be  received  from 
said  investment,  or  so  much  thereof  as  might  be  necessary, 
toward  the  support  and  education  of  said  Rachel ;  and  when 
she  should  attain  the  age  of  twenty-one  years,  his  execu- 
tors were  to  pay  the  sum  of  $3000,  with  the  accnied  and 
accumulated  interest,  except  so  far  as  the  use  thereof  had 
been  necessary  as  aforesaid,  and  by  said  executors  deemed 
proper  for  the  education  and  support  of  said  Rachel ;  and 
subject  to  the  like  necessity,  his  executors  were  directed  to 
reinvest,  safely  and  securely,  the  interest  they  might  receive 
during  such  investment,  for  the  like  benefit  of  said  Rachel. 
A  similar  provision  was  made  for  the  benefit  of  Sarah  Maria 
Witbeck.  The  testator  bequeathed  specific  legacies  to  Peter 
L.  Witbeck,  Sarah  Maria  Witbeck,  his  grand  daughter, 
Helena  Lansing,  and  to  his  grandsons  Isaac  N.  and  Peter 
Leversee  Lansing.  The  testator  also  directed  the  payment 
of  the  sum  of  $100  annually,  for  the  period  of  four  years,  to 
his  daughter  Jane  Ann.  The  testator  then  devised  to  his 
daughter  Jane  Ann  his  farm  in  Watervliet,  consisting  of 
about  one  hundred  and  twenty  acres,  and  also  devised  to 
Peter  L.  Witbeck  one  hundred  and  twenty  acres.  He  also 
made  the  following  devise ;  "All  the  rest  and  residue  of  my 
estate,  real  and  personal,  whereof  I  may  die  seised  or  pos- 
sessed, I  hereby  give,  devise  and  bequeath  (subject  to  the 
previous  payment  of  the  aforesaid  legacies  and  investments 
by  my  executors)  unto  my  said  daughter  Jane  Ann,  who 
is  not,  however,  entitled  to  the  possession  of  said  rest  and 
residue  of  my  estate,  or  the  rents,  issues  and  profits  accruing 
therefrom  until  four  years  after  my  decease." 

Rachel  having  arrived  at  the  age  of  twenty-one  years,  an    , 
accounting  was  had  before  the  surrogate  of  Albany  county; 
All  the  parties  interested  were  cited  to  appear,  including  the 
residuary  legatee.     The  respondent,  Douw  F.  Lansing,  on 
his  final   aocounting,  claimed   there   was   due  to   Raohel 
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$5447.96,  and  the  surrogate  decided  there  was  due  to  Bachel 
$5641.26,  to  wit,  principal,  $3000 ;  increase  $3093.26 ;  taxes 
paid  by  the  respondent,  $297.44;  and  as  the  respondent's 
commissions  on  the  gross  increase  of  the  legacy  $154.56. 

The  executors'  account,  filed  with  the  surrogate,  showed  an 
investment  of  the  sum  of  $3000,  the  amount  of  the  legacy, 
upon  bond  and  mortgage,  on  the  10th  day  of  July,  1853,  at 
seven  per  cent  per  annum,  and  an  allowance  of  interest,  and 
the  interest  upon  the  annual  interest  received  up  to  the  time 
of  the  accounting,  with  a  deduction  of  taxes,  highway  taxes, 
and  commissions  at  five  per  cent  upon  the  amounts  received. 
It  also  showed  that  on  the  29th  day  of  October,  1862,  the 
mortgage  was  paid  up,  and  the  executor  not  being  able 
to  reinvest  upon  real  estate  security,  he  deposited  the  same 
in  a  savings  bank  at  five  per  cent  interest,  compounded  every 
six  months,  which  interest,  with  interest  upon  the  same,  was 
credited  in  his  account.  Objeotions  were  made,  that  the 
charges  of  taxes  and  commissions  were  not  proper  items  of 
charge  against  the  legacy  or  its  increase ;  to  the  charge  of 
commissions  at  five  per  cent ;  to  the  deposit  of  the  moneys  in 
the  savings  bank  at  an  interest  of  five  per  cent ;  to  the  charges 
for  highway  taxes,  upon  the  ground  that  they  had  been  re- 
tained by  the  executor  as  a  compensation  for  his  own  services, 
he  having  performed  the  work  himself.  It  was  also  claimed 
that  the  interest  shoidd  be  compounded  from  year  to  year. 

A  decree  was  made,  on  the  15th  of  February,  1865,  con- 
firming the  account,  and  bringing  it  down  to  December  23, 
1864,  and  directing  payment  to  the  appellant  of  $5641.26, 
with  interest  at  five  per  cent  from  that  time.  Objection  was 
made  to  the  allowance  of  five  per  cent  instead  of  seven  per 
cent  upon  this  amount. 

Bachel  S.  Lansing,  from  this  decree  of  the  surrogate^  ap- 
pealed to  this  court.  i 

A,  Lansing,  for  the  appellant. 
Ira  SJu^fer,  for  the  respondent 
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MiLLKB,  J.  Several  objections  are  made  to  the  decree  of 
the  surrogate,  which  I  will  proceed  to  consider.  It  is  said 
that  the  surrogate  erred  in  charging  the  appellant  with  com- 
missions, taxes'  and  expenses.  By  the  will  of  the  testator, 
the  executors  were  to  make  the  investment  of  the  legacy 
bequeathed  to  Rachel  S.  Lansing,  and  to  keep  the  same  in- 
vested until  she  arrived  at  the  age  of  twenty-one  years,  or 
until  her  death.  The  executors  were  to  apply  the  interest, 
or  so  much  as  they  deemed  proper,  towards  her  support  and 
education,  and  upon  her  arriving  at  the  age  of  twenty-one 
years,  they  were  to  pay  her  the  legacy  and  the  accumulated 
interest,  except  so  far  as  the  use  thereof  was  necessary  and 
deemed  proper  by  said  executors  for  the  education  and  sup- 
port of  said  Rachel.  The  rest,  residue,  and  remainder  of  the 
estate  is  also  disposed  of  subject  to  the  previous  payment  of 
the  legacies  and  investments  by  the  executors. 

It  is  very  evident  from  the  will  that  there  was  no  trust 
created  in  the  hands  of  the  executors,  distinct  and  separate 
from  their  duties  as  such.  The  testator  does  not  name  them 
as  trustees,  and  manifests  no  intention  that  they  shall  act 
otherwise  than  as  executors,  with  instructions  to  perform  cer- 
tain duties  by  virtue  of  their  powers  as  executors.  Without 
proper  words  to  establish  a  trust  it  can  not  be  inferred.  The 
fund  in  the  hands  of  the  executor  for  the  benefit  of  Rachel 
S.  Lansing  was  held  by  him  in  his  character  as  an  executor, 
and  the  trust  created  thereby  was  a  part  and  portion  of  the 
duties  imposed  upon  him  as  an  executor,  and  not  distinctly 
and  separately  as  a  trustee.  (See  Drake  v.  Price,  1  Seld. 
430 ;  Valentine  v.  Valentine,  2  Barb.  Ch.  430,  438,  439 ; 
Weaterfield  v.  WesterJUld,  1  Brad/.  198.) 

Acting  then  as  executor  and  not  as  trustee,  in  the  invest- 
ment and  management  of  the  legacy,  the  executor  was 
entitled  to  a  commission  of  one  per  cent  upon  the  interest  or 
increase  of  the  fund  instead  of  five  per  cent  which  was 
erroneously  allowed  him.  This  increase  was  not  a  separate 
and  didtinct  receipt  of  mou^  independent  of  what  had  been 
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previously  received,  but  merely  an  addition  to  the  principal 
fund  of  the  estate.  This  is  expressly  held  in  1  Seld.  430, 
and  2  Barb.  Ch.  430,  before  cited,  and  is  well  settled  law. 
By  statute  the  executor  is  only  entitled  to  one  per  cent  for 
receiving  and  paying  out  sums  over  $10,000.  (Laws  of 
1863,  p.  608,  §  8,)  and  the  estate  here  showed  assets  to  the 
amount  of  fifteen  thousand  dollars. 

The  suggestion  that  the  executor  was  entitled  to  full  com- 
missions upon  the  principle  of  annual  rests,  has  no  application 
to  a  case  like  this.  Drake  v.  PricCj  (1  Sdd,  430,)  was  simi- 
lar in  most  of  its  leading  features  to  the  present  case,  and 
that  disposes  of  the  question  the  other  way. 

Whether  this  commission  should  be  taken  out  of  the  fund 
itself,  or,  with  the  taxes  and  expenses,  be  deducted  from  and 
chargeable  on  the  general  estate,  is  another  and  a  different 
question  which  must  be  determined  by  looking  at  the  provis- 
ions of  the  will  and  ascertaining  so  far  as  possible  what  the 
testator  really  intended.  It  appearis  that  the  legatee  was  to 
receive  the  legacy  upon  attaining  her  majority,  and  such  in- 
terest as  remained  after  paying  for  her  support  and  education. 
The  amount  was  specific,  and  it  was  subject  to  this  deduction 
alone,  without  any  reference  to  commissions  and  taxes ;  and 
hence  it  is  claimed  that  it  can  not  be  complied  with  by  the 
payment  of  any  thing  less.  It  is  true  this  is  the  only  excep- 
tion made,  but  it  must  be  taken  into  consideration  that  this 
amount  was  specially  set  apart  by  itself  as  a  fund  for  the 
benefit  of  the  legatee,  and  as  such  it  had  a  distinctive  char- 
acter. It  was  taken  out  of  the  estate  for  a  specific  purpose, 
and  the  legatee  was  to  enjoy  the  interest  so  far  as  it  might  be 
necessary,  until  she  became  of  age.  It  is  quite  possible  that 
the  residue  of  the  estate  may  have  been  distributed  before 
the  time  arrived  when  the  legacy  was  due.  Had  such  been 
the  case,  would  the  executor  have  been  authorized  to  retain 
an  uncertain  amount  in  his  hands  to  meet  the  taxes  and  ez« 
penses? 

This  would  scarcely  have  been  considered  as  within  the 
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meaning  and  intention  of  the  testator.  The  testator  evidently 
meant  to  set  apart  this  amount  as  a  specific  sum,  the  increase 
of  which  should  be  appropriated  for  the  support  and  main- 
tenance of  his  grandchild,  and  whatever  remained  to  be  rein- 
vested, and  the  principal  and  interest  paid  over  at  the  proper 
time,  and  did  not  contemplate  a  resort  to  the  estate  generally 
to  keep  down  the  taxes  and  commissions.  When  a  fund  is 
thus  situated,  and  the  party  only  entitled  to  the  incoihe,  the 
authorities  would  appear  to  hold  that  it  is  subject  to  taxes 
and  commissions.  In  1  Seld.  430,  before  cited,  where  the 
facts  bear  a  striking  similarity  to  the  present  case,  it  was 
conceded  that  a  commission  of  only  one  per  cent  was  charge- 
able against  the  fund  set  apart.  In  Pinckney  v.  Pinckney, 
(1  Bradf.  269,)  a  testator  gave  to  his  wife  the  use  and  in- 
come of  his  real  estate  and  the  interest  of  a  specified  sum, 
and  it  was  held  that  the  taxes  and  expenses  were  chargeable 
upon  the  fund  and  not  upon  the  estate  generally.  The  court 
say :  "The  bequest  should  bear  its  own  burden;  if  the  tes- 
tator had  intended  these  charges  to  be  paid  out  of  the  gen- 
eral fund,  he  would  have  said  so ;  and  there  is  no  presump- 
tion of  law  in  favor  of  the  doctrine  contended  for.  The  widow 
is  not  to  be  paid  a  certain  fixed  sum  annually ;  nor  are  the 
executors  to  invest  such  an  amount  as  will  produce  a  clear 
net  income,  but  she  is  to  receive  the  income  of  a  particular 
specified  property,  and  the  interest  of  an  investment  of  some 
thousand  dollars,  and  the  rest  of  the  estate  can  not  be  taxed 
so  that  she  can  obtain  the  gross  instead  of  the  net  income.'' 
Much  of  the  reasoning  here  employed  is  applicable  to  the 
present  case.  The  interest  was  to  be  paid  as  provided,  for 
certain  purposes,  and  at  a  specified  period  the  principal.  No 
provision  is  made  that  any  charges  upon  the  fund  should  be 
paid  out  of  the  general  estate,  and  why  should  not  the  legacy 
be  chargeable  with  these  expenses  ? 

In  Latorence  v.  Hold^n^  (3  Bradf.  142,)  where  a  testator 
gave  to  his  wife,  by  his  will,  the  use  of  a  dwelling  house  for 
life  freo  and  dear  of  all  iocuuiLbninceB  and  in  case  Bh6  re- 
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quested  it,  directed  the  property  to  be  sold  and  the  proceeds 
invested,  and  the  interest,  income  and  dividends  applied  to 
her  use,  it  was  held  that  the  executors  were  not  bound  to  pay 
the  current  taxes  and  assessments  out  of  the  testator's  gen- 
eral estate. 

In  Booth  V.  Ammerman^  (4  Bradf,  129,)  the  testator  gave 
to  his  sister  the  interest  upon  fifteen  hundred  dollars,  in  case 
she  should  become  a  widow,  during  her  widowhood,  payable 
annually,  and  it  was  held  that  taxes  and  commissions  were 
chargeable  upon  the  trust  fund.  The  court  say :  "  The  taxes 
which  the  executors  may  be  compelled  to  pay,  and  also  the 
commissions  on  the  interest  payable  annually  to  the  legatee 
must  come  out  of  the  interest,  and  are  not  chargeable  upon 
the  general  estate." 

The  effect  of  the  authorities  cited  clearly  is,  that  a  fund 
thus  set  apart,  when  the  income  is  given  without  any  partic- 
ular amount  being  specified,  is  chargeable  with  commissions 
and  taxes. 

The  objection  made  to  the  allowance  for  highway  taxes  is 
founded  upon  the  ground  that  the  executor  personally  worked 
out  the  taxes.  The  commissions  for  moneys  received  and 
paid  out  are  in  lieu  of  all  personal  services  of  the  executor  or 
administrator,  and  he  will  not  be  allowed  any  further  com- 
pensation for  his  trouble  or  loss.     {Dayton's  Sur.  2d  ed.  496.) 

Is  the  charge  made  in  violation  of  this  rule  ?  We  must 
assume  that  the  road  taxes  were  imposed  upon  the  fund,  and 
that  the  executor  was  liable  and  bound  to  pay  them.  In- 
stead of  paying  the  money  or  hiring  a  person  to  do  the  work, 
he  performed  the  service  personally.  He  paid  it  in  that  way. 
The  amount  was  fixed  and  settled  and  the  estate  legally 
obliged  to  pay  it.  It  could  make  no  difference  whether  paid 
in  that  way  or  by  money.  It  is  the  same  thing  as  if  he  had 
paid  the  money.  He  paid  it  by  work  instead  of  money,  and 
it  presents  a  case  entirely  different  Trom  one  where  services, 
for  which  no  compensation  is  fixed,  are  rendered  for  the  ben- 
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efit  of  an  estate,  and  a  charge  made  for  such  Bervices.  There 
an  opportunity  is  furnished  to  make  out  charges  and  audit 
them,  while  here  the  estate  must  pay  a  certain  sum.  I  think 
that  a  rendition  of  the  service  must  be  considered  as  a  liqui- 
dation and  payment  of  the  tax,  for  which  the  executor  should 
be  allowed. 

It  ifl  said  that  the  surrogate  erred  in  excusing  the  executor 
from  an  investment  of  the  interest  upon  the  interest  annually. 
The  will  required  that  the  interest  should  be  invested,  and  if 
it  had  been  made  to  appear  in  any  way  that  the  executor  had 
neglected  to  perform  the  duty  enjoined  upon  him  in  this 
respect,  and  that  the  fund  has  suffered  by  reason  of  it,  or  that 
more  could  have  been  realized  than  was  done,  then  he  should 
be  held  liable  for  compound  interest.  In  his  account  filed 
with  the  surrogate  he  states,  that  he  has  tried  to  keep  the 
fund,  together  with  the  accrued  and  accumulated  interest, 
invested,  and  reinvested  as  required  by  the  will,  and  that  he 
has  not  been  able  to  do  any  better  than  is  stated  in  the 
account.  This  account  is  rendered  under  oath,  and  prima 
facte  must  be  considered  as  mainly  correct  until  assailed  or 
impugned.  It  presents  the  fact,  however,  from  which  some 
adequate  judgment  may  be  formed  as  to  the  propriety  of  his 
conduct  in  the  disposition  of  the  fund.  Now  it  is  somewhat 
manifest  that  it  would  not  be  a  very  easy  matter  at  the  expi- 
ration of  each  year,  to  reinvest  the  precise  amount  of  com- 
pound interest  received,  so  as  to  keep  the  fund  in  the  process 
of  constant  accumulation ;  and  hence,  to  charge  him  with 
a  strict  accountability,  might  inflict  severe  and  unusual 
hardship. 

The  most  which  could  be  done  under  such  circumstances 
would  be  to  fix  a  certain  amount  which  had  accumulated, 
and  charge  interest  upon  that  sum.  This  also  would  be  a 
difficult  matter  to  carry  out  practically,  and  in  the  absence  of 
any  evidence  to  contradict  or  dispute  the  statement  of  the 
executor  to  the  effect  that  he  has  done  the  best  hQ  could,  it 
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would  be  unjust  to  charge  him  with  compound  interest  an- 
nually. If  there  was  any  evidence  to  prove  that  the  excuse 
oflfered  was  not  a  valid  one,  or  any  aspect  of  the  case  which 
indicated  neglect,  misconduct,  or  a  want  of  good  faith,  there 
would  be  the  strongest  reason  for  holding  him  to  the  most 
rigid  accountability.  Those  intrusted  with  the  charge  of 
trust  funds,  under  no  circumstances  should  be  permitted  to 
use  them  for  their  own  profit  and  pecuniary  advantage,  and 
whenever  they  thus  violate  their  obligations,  the  courts  should 
see  that  they  account  strictly  for  their  misconduct.  They 
should  require  at  their  hands  the  greatest  diligence  and  fidel- 
ity. An  executor,  administrator  or  trustee  is  not  allowed  to 
make  any  gain,  profit  or  advantage  from  the  use  of  the  trust 
funds.  If  he  negligently  suffer  the  trust  moneys  to  lie  idle, 
lie  is  chargeable  with  simple  interest.  If  he  converts  the  trust 
moneys  to  his  own  use  and  employs  them  in  his  business  or 
trade,  he  is  chargeable  with  compound  interest.  (Schieffelin 
V.  Stewart,  1  John.  Oh.  620.) 

In  Ackerman  v.  Emott,  (4  Barb.  626,)  Strong,  J.  lays 
down  the  rule  that  compound  interest  is  only  allowed  in  cases 
of  gross  delinquency,  or  of  intentional  violation  of  duty.  (See 
also  Utica  Insurance  Company  v.  Lynch,  11  Paige,  620 ; 
Oarniss  v.  Gardiner,  1  Edw.  Ch.  128 ;  Willard's  Eq.  Jur. 
614;  2  Kent's  Com.  230,  231 ;  Bui.  dk  Tif.  Law  of  Trusts, 
&c.  594,  595.) 

If  we  apply  these  principles  to  the  case  at  bar,  I  think  a 
case  is  not  made  out  within  the  rule  laid  down.  It  is  not 
claimed  that  the  executor  used  the  funds  in  his  own  business, 
in  trade,  or  that  he  made  any  particular*  profit  from  their 
use ;  nor  is  there  any  thing  to  establish  that  he  was  guilty 
of  any  gross  delinquency  or  violation  of  duty.  In  fact  he 
presents  a  statement,  which,  if  it  can  be  relied  upon,  will 
exonerate  him  from  any  charge  of  willful  omission  of  duty  or 
misfeasance. 

While  trustees  are  held  to  great  strictness  in  the  manage* 
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ment  of  trust  funds,  the  court  will  deal  leniently  with  them 
when  it  appears  they  have  acted  in  good  faith.  And  if  no  im- 
proper motive  can  be  attributed  to  the  trustee,  the  court  will 
excuse  the  apparent  breach  of  trust  unless  the  negligence  is 
very  gross.  {See  Bui,  dt  Ti/.  Law  of  Trusts  and  Ti^usteeSy 
599,  and  authorities  there  cited,)  As  this  case  does  not  pre- 
sent features  which  indicate  a  departure  from  any  settled  rule 
of  law,  or  bad  faith  on  the  part  of  the  executor,  I  think  that 
the  objection  is  not  available. 

It  is  further  urged  that  the  surrogate  erred  in  excusing  the 
executor's  deposit  of  funds  in  the  savings  bank  at  an  interest 
of  five  per  cent,  payable  semi-annually.  By  the  will  the  ex- 
ecutor was  required  to  invest  in  real  estate  securities.  It  is 
not  denied  that  it  was  difficult  at  the  time  when  the  money 
was  paid  into  his  hands  to  find  securities  of  this  character. 
Where  special  directions  are  given,  they  should  be  pursued, 
if  possible.  If  they  can  not  be  followed,  then  the  executor 
should  look  out  for  such  other  securities  as  the  court  is  known 
to  have  adopted,  and  where  it  has  authorized  and  sanctioned 
any  particular  fund  as  a  safe  investment,  he  would  be  justi- 
fied in  making  the  investment  there.  In  Acker  man  v.  Em- 
otty  (4  Barb,  626,)  it  was  held  that  under,  the  general  power 
to  make  investments,  the  court  would  sanction  any  invest- 
mygjgt  ]jj[.  executors  and  trustees  in  loans  on  real  security,  or 
^<  ''^ij[^:^jg^\]^i^^cks  of  the  state  or  of  the  United  States,  or  in  the 
i;'  loans  of 'th|  New  York  Life  and  Trust  Company.     It  was 

^  said,  ill  thai  case,  that  the  law  regarded  the  certainty  of  an 
,  *-  income  morel  than  its  magnitude.  Parker,  V.  C.  who  origi- 
"^  Qfd|ly  hedk'd  iSie  case,  and  from  whose  decision  an  appeal  was 

taken,  jgu^ftrks :  "  The  court  approves  of  a  deposit  in  the  New 
*1r*k  Life  and  Trust  Company  until  a  safe  investment  can 
be  made  on  bond  and  mortgage."  The  executor  here  being 
unable  to  invest  upon  real  estate  security,  was  bound  to  dis- 
pose of  the  fund  in  the  best  manner  which  was  practicable, 
under  the  circumstances  existing.    He  would  have  been  jus* 


v*.. 
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tified  m  depositing  it  with  the  New  York  Life  and  Trust 
Company,  and  in  placing  it  elsewhere  than  in  such  securities 
as  were  sanctioned  by  the  court  he  incurred  the  hazard  of 
being  made  responsible  in  case  of  any  loss.  He  put  it  in  an 
institution  where  the  rate  of  interest  was  quite  as  large  as  it 
would  have  been  if  deposited  in  the  New  York  Life  and  Trust 
Company.  It  would  have  brought  a  larger  income  if  invested 
in  government  securities^  but  as  it  turned  out,  it  would  have 
been  no  safer  than  where  it  was. 

It  appears  that  the  executor  exercised  a  sound  discretion 
in  thus  disposing  of  it,  and  as  he  has  acted  honestly,  and  as 
it  does  not  appear  that  he  could  in  any  other  way  have  dis- 
posed of  the  money  so  as  to  have  it  in  his  power  to  invest  it 
in  real  estate  securities,  and  as  no  such  s&urities  were  offered, 
I  think  he  was  justified  in  the  course  which  he  pur$ued.  He 
might,  it  is  true,  have  made  an  application  to  the  court  for 
instructions,  but  he  was  under  no  obligations  to  incur  such 
an  expense,  and  was  not  bound  to  do  so. 

A  trustee  or  executor  is  required,  in  making  investments, 
to  conduct  himself  faithfully,  and  to  exercise  a  sound  discre- 
tion ;  and  when  he  observes  that  prudence  and  intelligence 
which  is  demanded  of  a  man  in  the  management  of  his  9wn 
affairs,  not  in  reference  to  large  gains,  but  the  safety  of  the 
principal  and  its  probable  income,  he  should  be  sustained. 

I  think  the  surrogate  erred  in  directing  the  payment  of  the 
sum  due  to  the  appellant  with  interest  at  five  per  cent. 
There  is  no  good  reason  why  the  amount  should  not  draw  in- 
terest at  the  usual  legal  rate  from  the  time  of  the  decree,  and 
in  this  respect  his  decree  should  be  corrected. 

With  the  views  I  have  expressed,  it  is  not  important  to 
examine  some  other  questions  raised  upon  the  argument 

The  proceedings  must  be  remittea  to  the  surrogate,  with 
directions  to  correct  the  decree  in  the  particulars  named,  with 
costs  of  appeal  against  the  estate  of  the  testator. 

Ingalls,  J.  concurred. 
Vol.  XLV,  13 
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HoGEBOOU,  J.  I  am  inclined  to  concur.  I  think  the  costs 
should  be  charged,  not  upon  the  executors  personally,  but 
upon  the  estate — 'both  the  appellant's  and  the  respondent's 
costs. 

Decree  accordingly. 

[Albaitt  Gbhbbal  Tbbm,  September  18, 1865.  Sogeboamf  MiOtr  andiiyaflf, 
Justices.] 


Bbadburt  v8.  Van  Nostrand. 

A  Justice  of  the  peace  has  power  to  amend  a  summons,  by  correcting  the  year 
named  in  it,  after  the  parties  haye  appeared  in  the  cause,  where  no  objection 
is  taken  to  the  summons,  and  no  motion  is  made  to  quash  the  proceedings 
on  account  of  the  error. 

THIS  is  an  appeal  by  the  plaintiff  from  a  judgment  of  the 
Ulster  county  court,  reversing  a  judgment  of  a  justice 
of  the  peace  of  that  county  in  his  favor.  The  summons  by 
which  the  suit  was  commenced  before  the  justice,  was  issued 
the  2d  day  of  January,  1865,  returnable  the  12th  day 
of  January,  1864.  It  was  also  by  mistake,  dated  in  1864 
instead  of  1865.  On  the  12th  day  of  January,  1865,  at  the 
hour  designated  in  the  summons,  the  plaintiff  and  defendant 
appeared  and  answered  before  the  justice — the  defendant 
requesting  the  court  to  be  held  open  until  he  got  his  attorney. 
His  attorney  shortly  appearing  and  inspecting  the  summons, 
called  the  attention  of  the  justice  to  the  date,  and  refused  to 
go  on  with  the  suit.  The  justice  then,  in  the  presence  of 
the  parties,  amended  or  changed  the  date  of  the  summons 
from  1864  to  1865 ;  after  which  the  defendant's  attorney  and 
the  defendant  left  the  justice's  office,  though  the  justice  told 
him  he  should  proceed  with  the  suit.  The  justice  then  pro- 
ceeded with  the  case,  and  rendered  a  judgment  for  the  plain- 
tiff, for  the  amount  proved,  $15.39,  and  costs,  which  was 
reversed  on  appeal. 
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J.  E.  Van  EtteUy  for  the  plaintiff  and  appellant. 
W.  Lounabury,  for  the  defendant  and  respondent. 

By  the  Courty  Miller,  J.  A  single  question  is  presented 
in  this  case,  and  that  is,  whether  the  justice  had  power  to 
amend  the  summons  hy  correcting  the  year  named  in  it.  It 
is  not  disputed  that  the  mistake  was  a  clerical  one  which 
misled  no  one,  and  which  was  not  discovered  until  after  the 
cause  was  called  and  both  the  parties  had  appeared  and 
answered  before  the  justice.  Even  after  the  defect  was 
known,  no  objection  was  taken  to  the  summons  on  that  ac- 
count, and  no  motion  made  to  quash  the  proceedings  by  rea- 
son of  the  error. 

The  statute  provides  that  a  summons  shall  in  all  cases  be 
served  at  least  six  days  before  the  time  of  appearance  men- 
tioned therein;  (2  R,  8.  228,  §  15.)  As  the  time  of  appearance 
named  in  the  summons  was  the  12  th  day  of  January,  1864, 
and  it  was  served  after  that  day,  it  is  quite  manifest  that 
this  provision  of  the  statute  was  not  complied  with,  and  in 
this  particular  it  was  defective.  In  other  respects  it  was 
complete  and  perfect,  and  if  it  can  be  avoided  at  all,  it  is  only 
for  the  defect  to  which  I  have  adverted. 

The  summons  being  defective  in  thus  erroneously  stating 
the  year,  the  question  arises  whether  the  defect  was  amend- 
able, or  was  waived  by  the  act  of  the  defendant. 

I  am  entirely  satisfied  that  the  misstatement  of  the  year 
was  not  a  defect  in  stating  the  return  day,  and  therefore  an 
amendment  of  it  is  not  prohibited,  expressly,  by  the  stat- 
ute. (211,  S.  424,  §  3.)  The  section  referred  to  evidently 
relates  to  process  upon  which  a  party  has  been  arrested,  and 
under  no  circumstances  applies  to  a  summons.  It  may  also 
be  observed  that  it  was  not  the  return  day — that  is,  the  day 
on  which  it  was  returnable — which  was  defective,  but  the  error 
was  in  the  year.  There  is  then,  I  think,  no  prohi|;)ition  by 
statute,  against  tb^  ^men4iQ^£it  of  th^  isi^n^nons  iq  thi?  ca$9« 
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In  reference  to  the  power  of  the  court  to  allow  amendments, 
it  may  be  well  to  refer  to  the  statutes  and  decisions  on  that 
subject,  so  far  as  they  may  be  pertinent  in  the  discussion  of 
the  question  now  considered.  By  the  Revised  Statutes, 
courts  are  authorized  to  amend  any  process  or  pleading  or 
proceeding,  either  in  form  or  substance,  for  the  furtherance 
of  justice.  (2  R.  S.  424,  §  1.)  It  has  been  decided  that 
justices'  courts  have  the  same  powers  in  respect  to  amend- 
ments as  courts  of  record.  (Perry  v.  Tynen,  22  Barb,  139, 
and  avthoritiea  there  cited.  Voorhiea*  Code,  ed,  of  1864, 
74,  n.  6.)  Justices'  courts,  where  no  special  provision  is  made 
by  law,  are  also  vested  by  statute  with  all  the  necessary 
powers  which  are  possessed  by  courts  of  record.  (2  R,  8. 
225,  §1.) 

It  is  also  provided  that  after  verdict  no  judgment  shall  be 
"reversed,  impaired,  or  in  any  way  affected"  by  reason  of 
"any  defect  in  process."     (2  R.  8.  424,  425,  §  7,  subd.  3.) 

Under  these  provisions  of  the  statutes  and  the  decisions 
referred  to,  I  think,  there  can  be  no  doubt  but  that  the  jus- 
tice had  power  to  grant  the  amendment  in  question.  Such 
a  power  has  been  repeatedly  exercised  in  numerous  cases. 
(Brace  v.  Bensotiy  10  Wend.  213.  Near  v.  Van  AUtyfie, 
14  id.  230.  Fulton  v.  Beaton,  1  Barb.  552.)  I  do  not 
consider  that  the  summons  itself  was  entirely  void  and  con- 
ferred no  jurisdiction  whatever.  As  the  defendant  appeared 
upon  the  return  day,  answered  to  the  suit  when  it  was  called, 
and  made  no  objection,  I  think  the  amendment  was  properly 
granted.  The  court  had  acquired  jurisdiction  of  the  parties 
by  the  service  of  the  summons  and  by  their  appearance,  and 
the  defendant  not  having  made  any  objection,  even  although 
he  may  not  have  taken  any  steps  in  the  cause  which  waived 
the  defect,  I  think  the  process  was  amendable. 

The  judgment  of  the  county  court  must  therefore  be  re- 
versed, and  the  judgment  of  the  justice  affirmed. 

[Albjjtt  Gxxbhu.  Tkbm,  September  18, 1865.  So^Ooom^Mittirvk^J^aBt, 
Jiutioes.] 
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Where  professional  services  are  rendered  hj  a  physician,  at  inquests,  at  the  re* 
quest  of  the  coroner,  with  no  special  agreement  that  he  shall  look  to  any 
other  source  than  the  coroner  for  payment,  the  latter  is  liable  therefor. 

A  claim  for  such  services  is  not  a  legal  charge  agamst  the  county,  in  fitvor  of 
the  physician  performing  the  service.  But  a  coroner  has  a  right  to  employ 
a  physician  to  attend  at  inquests ;  and  any  expense  thus  incurred  will  be  a 
proper  charge  against  the  county,  in  the  coroner's  account,  and  should  be 
audited  by  the  board  of  supervisors,  upon  its  presentation. 

If  this  has  not  been  done,  and  the  physician  rendering  such  service  has  not  been 
paid  in  full,  the  coroner  Is  liable  personally,  for  the  amount  remaining  un- 
paid. 

The  fact  that  the  person  rendering  the  service  has  presented  his  claim  to  the 
board  of  supervisors,  to  be  audited,  and  that  they  have  acted  upon  it,  and 
allowed  one  half  the  amount,  will  not  bar  an  action  against  the  coroner  for 
the  residue  of  the  daim. 

The  action  of  the  board  in  allowing  a  portion  of  the  account,  can  not  be  re- 
garded in  the  light  of  a  judgment  or  decree  of  a  court  possessing  competent 
jurisdiction,  the  board  of  supervisors  having  no  cognizance  over  the  subject. 

Nor  can  the  presentation  of  such  an  account  to  the  board  of  supervisors  be 
regarded  as  a  voluntary  submission  of  a  controversey  between  the  parties  to 
them  for  thmr  arbitration. 

THIS  was  an  appeal  by  the  defendant  from  a  judgment  of 
the  Ulster  county  court,  affirming  a  judgment  entered 
before  a  justice  of  the  peace,  in  that  county,  in  favor  of  the 
plaintiflF. 

The  defendant,  as  coroner  of  Ulster  county,  on  the  22d  and 
30th  days  of  January,  1862,  employed  the  plaintiff,  a  physi- 
cian, to  attend  at  inquests,  which  services  were  worth  $20 
for  each  examination,  making  $40  for  the  two  cases.  There 
was  no  agreement  that  the  plaintiff  should  look  to  any  other 
source  for  payment  besides  the  defendant.  The  plaintiff 
made  out  a  bill  of  his  claim,  for  that  amount,  against  the 
county  of  Ulster,  and  presented  it  to  the  board  of  supervisors 
at  their  annual  session  in  that  county,  in  the  fall  of  1863, 
with  a  certificate  of  the  coroner  attached,  that  the  services 
had  been  rendered,  at  his  request,  and  a  verification.  It  was 
passed  upon  by  the  board,  and  $20  was  allowed.  This 
amount  was  subsequently,  upon  request  by  the  plaintiff, 
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paid  to  him  by  the  treasurer.  He  afterwards  made  a  demand 
of  the  coroner  of  payment  of  the  balance,  and,  payment  be- 
ing refused,  brought  this  action,  before  a  justice  of  the  peace, 
and  recovered  $20  and  costs.  The  defendant  appealed  to  the 
county  court,  and  judgment  was  affirmed.  The  defendant 
then  appealed  to  this  court, 

W.  Lounabury,  for  the  appellant 

r.  B.  Westbrook,  for  the  respondent. 

By  the  Courty  Milleb,  J.  The  claim  of  the  plaintiff  for 
which  he  recovered  judgment  against  the  defendant,  was  not 
a  legal  charge  against  the  county,  within  the  provisions  of 
the  Eevised  Statutes.  (1  B.  S.  385,  386,  §  3.)  It  was  not 
moneys  necessarily  expended  by  a  county  officer  while  exe- 
cuting the  duties  of  his  office,  within  the  ninth  subdivision 
of  the  section  cited.  Nor  was  it  a  contingent  expense  neces- 
sarily incurred  for  the  use  and  benefit  of  the  county,  within 
the  fifteenth  subdivision  of  the  same  section.  The  plaintiff 
was  not  a  county  officer,  and  his  employment  by  the  defend- 
ant was  not  covered  by  the  statute  referred  to.  He  therefore 
had  no  claim  against  the  county.  The  services  performed 
were  rendered  by  the  plaintiff  as  an  individual  in  his  pro- 
fessional capacity,  at  the  request  of  the  defendant,  and  the 
county  were  under  no  legal  obligation  to  pay  him  for  the 
same.  He  could  not  sue,  nor  by  mandamus  compel  the 
board  of  supervisors  to  audit  the  bill. 

As  the  services  were  rendered  at  the  request  of  the  defend- 
ant, with  no  special  agreement  that  he  was  to  look  to  any  other 
source  for  pay,  but  with  the  implied  agreement  necessarily 
resulting  from  the  facts,  that  the  defendant  would  pay  him, 
he  was  clearly  liable  therefor.  The  principle  is  too  well  set- 
tled to  require  elucidation,  that  where  a  party  requests  another 
to  perform  any  service,  and  he  performs  it  as  requested,  tho 
employer  is  liaWe.  *** 
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The  fact  that  the  employer  was  a  public  officer  does  not 
alter  the  case.  If  the  defendant  had  desired  to  exonerate 
himself  from  personal  responsibility,  he  should  have  made 
provision  in  the  agreement  to  that  effect.  Instead  of  leav- 
ing it  as  he  did,  he  should  have  made  the  agreement  condi- 
tional. Had  he  designed  to  compel  the  plaintiff  to  look  to 
the  county  for  remuneration,  he  should  have  so  stated,  and 
made  such  a  stipulation.  As  he  did  not  do  so,  he  occupies 
the  same  relation  to  the  plaintiff  as  any  other  person  who  had 
thus  employed  him.  In  King  v.  Butler,  (15  John.  281,)  an 
overseer  of  the  poor  was  held  responsible  for  board  and  ne- 
cessaries furnished  a  pauper  at  the  request  of  the  overseer. 
While  public  officers  are  protected  in  incurring  official  obli- 
gations, they  should  not  be  exonerated  from  personal  responsi- 
bility where  they  have  actually  incurred  it.  The  defendant 
had  a  right  to  employ  the  plaintiff  to  perform  the  services 
rendered,  and  any  expense  thus  incurred  would  have  been  a 
proper  charge  against  the  county  in  his  account  against,  them, 
and  should  have  been  audited  by  the  board  of  supervisors 
upon  its  presentation.  This  not  having  been  done  and  the 
pliuntiff  not  having  been  paid  in  full,  the  services  rendered 
were  a  proper  charge  against  the  defendant  personally,  and 
therefore  the  objection  that  the  demand  was  a  county  charge 
is  not  available. 

It  is  insisted  that  the  plaintiff  having  presented  his  claim 
to  the  board  of  supervisors  to  be  audited,  and  they  having 
acted  upon  it,  their  adjudication  is  final  and  conclusiva  This 
appears  to  have  been  done  by  the  consent  of  both  parties. 
The  action  of  the  board  in  allowing  one  half  of  the  plaintiff's 
claim  can  not,  I  think,  be  regarded  in  the  light  of  the  judg- 
ment or  decree  of  a  court  possessing  competent  jurisdiction. 
(3  Comst.  511.)  The  plaintiff's  claim  for  services,  which  the 
defendant  certified  were  rendered  at  his  request,  was  not 
against  the  county,  and  the  board  of  supervisors  had  no  au- 
thority to  audit  it,  and  no  power  to  act  judicially.  The  most 
which  can  be  claimed  from  the  fact  that  they  allowed  a  por- 
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tion  of  it,  is  that  they  chose  to  make  an  appropriation  which 
should  properly  have  been  allowed  in  the  defendant's  account 
against  the  county,  for  the  plaintiff's  benefit,  and  to  be  paid 
by  the  defendant  to  him.  Their  action,  so  far  as  it  is  claimed 
to  have  the  authority  of  a  legal  tribunal,  could  have  no  effect 
either  way,  as  they  had  no  cognizance  over  the  subject. 

Nor  can  it  be  urged,  I  think,  that  the  presentation  of  the 
account  to  the  board  of  supervisors,  was  a  voluntary  submis- 
sion of  a  controversy  between  the  plaintiff  and  the  defendant 
to  them  for  their  arbitration.  There  was  no  difference  be- 
tween these  parties  which  they  could  not  adjust,  nor  any 
question  which  they  agreed  to  submit  to  the  board  for  their 
determination  and  settlement.  They  did  not  disagree  in  a 
single  particular.  The  rendition  of  the  services  at  the  plain- 
tiff's request,  and  the  value  of  them,  was  acceded  to,  and  it 
appears  to  have  been  the  design  of  both  the  parties  to  induce 
the  board  to  allow  the  bill  against  the  county,  as  it  would 
have  been  but  equitable  and  just  that  they  should  pay  it  in 
some  form.  This  was  not  an  arbitration  in  any  sense,  and 
the  transaction  will  bear  no  such  construction.  All  that 
could  possibly  be  claimed  from  the  action  of  the  parties  and 
the  board  is,  that  the  facts  were  evidence  to  be  considered  as 
bearing  upon  the  question  to  whom  the  credit  was  given 
originally.  As  that  question  has  been  determined  in  due 
form  upon  the  trial,  this  court  can  not  interfere. 

As  there  was  no  error  in  the  trial,  the  judgment  of  the  jus- 
tice and  that  of  the  county  court  must  be  affirmed,  with 
costs. 

[Albaitt  Gbitbsal  Tbbm,  September  18, 1865.  HogeboKn,  MUUr  and  Ingattg, 
Justices.] 
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The  effect  of  the  amendment  of  section  899  of  the  Code  of  Procedure,  passed 
in  1865,  which  proyides  that  ^'a  party  to  any  action  or  special  proceeding  in 
any  and  all  coarts  and  before  any  and  all  officers  acting  judicially,  may  be 
examined  as  a  witness  on  his  own  behalf,"  and  of  the  concluding  clause  thereof, 
declaring  that  "  nothing  contained  m  section  eight  of  this  act,  shall  be  held  or 
construed  to  affect  or  restrain  the  operation  of  this  section,"  was  merely  to 
remove  all  restrictions  applicable  to  the  civil  courts.  The  amendment  does 
not  embrace  parties  to  indictments  and  criminal  cases. 

Hence,  on  the  trial  of  an  indictment  for  a  criminal  offense,  the  prisoner  can  not 
be  examined  as  a  witness  in  his  own  behalf. 

A  new  trial  wiU  not  be  granted,  in  a  criminal  case,  on  the  ground  of  newly  dis- 
covered evidence,  where  the  evidence  is  merely  cumulative  upon  a  subject  in 
reference  to  which  other  evidence  was  introduced,  upon  the  trial ;  nor  where 
it  is  the  mere  opinion  of  the  witness,  which  would  not  establish  a  fact  that 
would  change  the  result;  nor  where  the  evidence  merely  goes  to  impeach <>r 
to  contradict  the  testimony  of  another  witness. 

THE  prisoners  were  indicted  for  robbery,  and  at  a  court  of 
oyer  and  terminer  held  in  and  for  the  county  of  Rens- 
selaer, in  June,  1865,  and  they  were  tried  and  convicted  of  that 
offense.  Upon  the  trial  each  of  the  defendants  was  offered  as 
a  witness  on  his  own  behalf.  The  prosecution  objected,  upon 
the  ground  that  the  witnesses  were  incompetent  and  their 
evidence  inadmissible,  and  the  court  excluded  the  witnesses. 
The  prisoners'  counsel  duly  excepted  to  the  ruling  and  deci- 
sion of  the  court.  A  bill  of  exceptions  was  made  and  filed, 
and  the  proceedings  were  stayed  and  removed  to  this  court  by 
a  writ  of  certiorari  sued  out  by  the  district  attorney. 

A  motion  was  also  made  for  a  new  trial  upon  the  ground 
of  newly  discovered  evidence.  The  material  facts  appearing 
in  the  moving  papers  are  sufficiently  stated  in  the  opinion. 

W,  A,  Beach y  for  the  plaintiffs  in  error. 

J.  H,  Colbyy  (district  attorney,)  for  the  people. 

By  the  Courts  Milleb,  J.  The  question  to  be  determined 
on  the  bill  of  exceptions  which  is  brought  before  us  by  virtue 
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of  the  certiorari  issued  in  this  case  is,  whether  the  prisoners 
were  competent  witnesses  for  themselves  upon  the  trial  of  the 
indictment,  under  the  amendment  of  section  399  of  the  Code, 
passed  in  1865. 

Section  399  of  the  Code  as  amended,  (Laws  of  1865, 
pp.  1290,  1291,)  enacts  that  "a  party  to  any  action  or 
special  proceeding  in  any  and  all  courts,  and  before  any  and 
all  oflScers  acting  judicially,  may  be  examined  as  a  witness  on 
his  own  behalf."  The  last  clause  of  the  same  section  says 
that  "  nothing  contained  in  section  eight  of  this  act  shall  be 
held  or  construed  to  affect  or  restrain  the  operation  of  this 
section." 

Section  eight  which  is  thus  limited  in  its  operation,  re- 
stricts the  application  of  section  399  to  certain  courts  in  this 
state,  and  does  not  include  criminal  courts,  surrogates'  courts, 
nor  special  proceedings,  or  statuory  remedies,  and  evidently 
embraces  only  civil  actions. 

Section  399,  as  it  existed  prior  to  the  last  amendment, 
contained  no  limitation  of  the  eighth  section  of  the  Code. 
The  amendment  is  broad  and  comprehensive  in  its  terms,  in- 
cluding all  courts  and  all  proceedings  before  officers  acting 
judi6ially.  There  can  be  no  question  that  by  section  eight 
the  portion  of  the  Code  containing  section  399  is  limited  to 
civil  courts  and  civil  actions,  and  does  not  include  any  stat- 
utory or  other  proceedings.  Is  that  section  modified  or 
changed  so  as  to  include  criminal  cases  and  criminal  courts  ? 

In  the  construction  of  statutes  which  are  made  the  subject 
of  judicial  investigation  the  first  thing  to  be  considered  is  the 
intention  of  the  legislature  which  framed  the  statute.  Lord 
Ch.  J.  Tindal,  in  the  case  of  the  claim  of  the  Dukedom  of 
Sussex,  (8  Lond.  Jur.  795,)  said :  "  The  only  rule  for  the 
construction  of  acts  of  parliament,  is  that  they  should  be 
'  construed  according  to  the  intent  of  the  parliament  which 
passed  the  act." 

This  intention,  however,  is  first  to  be  sought  after  in  the 
act  itself  and  in  the  words  there  employed ;  and  if  the  words 
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are  free  from  ambiguity  and  doubt  and  express  plainly, 
clearly  and  distinctly  the  sense  of  the  framers,  there  is  no 
occasion  to  resort  to  other  means  of  interpretation,  (ifc- 
Cluskey  v.  Cromwell,  (11  JV:  Y.  Rep.  601.)  Buggies,  J. 
who  delivered  a  dissenting  opinion,  employs  the  following 
apt  language ;  "  In  construing  a  statute  courts  must  never 
lose  sight  of  its  object  and  intent.  Statutes  are  to  be  ex- 
pounded according  to  the  ordinary  sense  of  the  words,  unless 
such  construction  would  be  inconsistent  with  or  contrary  to 
the  declared  or  implied  intention  of  the  framers  of  the  law, 
in  which  case  the  granunatical  sense  of  the  words  may  be 
modified,  restricted  or  extended  to  meet  the  plain  policy  and 
purview  of  the  act.  But  in  such  case  the  intent  must  be 
obvious  and  must  be  collected  from  the  words  of  the  act.  In 
ascertaining,  however,  the  natural  signification  of  the  words 
employed,  if  they  embody  a  definite  meaning  which  involves 
no  absurdity  and  no  contradiction  between  different  parts  of 
the  same  enactment,  then  the  meaning  apparent  upon  the 
face  of  the  statute  is  the  one  which  we  are  at  liberty  to  say 
was  intended  to  be  conveyed."  {Newell  v.  The  People, 
3  Seld.  97.) 

Under  the  rules  laid  down,  can  it  be  said  that  the  lan- 
guage employed  in  the  amendment  is  so  plain,  clear  and 
definite  as  to  leave  no  doubt  as  to  what  actually  was  in- 
tended ?  In  responding  to  this  inquiry,  we  must  first  look 
at  the  intent,  then  the  words  in  connection  with  the  implied 
intention  of  the  framers  of  the  law,  and  lastly  the  whole  act 
itself  to  see  that  there  is  no  absurdity  or  contradiction  in 
different  portions  of  it. 

If  we  take  the  language  employed  in  the  concluding  portion 
.  of  the  amendment  and  consider  it  within  the  b'ght  of  these 
principle,  it  is  certainly  not  entirely  clear  that  they  were  in- 
tended to  embrace  criminal  cases  arising  before  criminal 
courts. 

We  are  not  at  liberty  to  interpret  the  words  standing  alone, 
as  an.isolatied  and  distinct  enactment,  but  should  look 
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further,  and  consider  the  whole  act,  as  well  as  the  purposes 
which  were  designed  to  be  accomplished.  The  Code  of  Pro- 
cedure which  was  embraced  originally  in  one  single  act,  con- 
tained a  system  of  legislation  which  was  intended  to  provide 
an  entire  new  practice  in  the  civil  courts  of  this  state.  Its 
object  was  to  change  entirely  the  pleadings,  practice  and  pro- 
ceedings which  had  been  in  vogue  for  a  great  length  of  time 
and  to  introduce  a  new  system  which  should  supersede  the 
old  one. 

The  general  system  of  legislation  upon  the  subject  matter 
of  a  statute,  may  be  taken  into  view  in  order  to  aid  the  con- 
struction of  a  particular  statute  relating  to  the  same  subject. 
(Fort  V.  Bu9'chy  6  Barb,  60.)  One  of  the  distinctive  features 
which  has  eminently  characterized  the  action  of  the  legisla- 
ture in  reference  to  this  subject,  has  been  the  fact  apparent  in 
all  their  proceedings,  that  they  designed  to  keep  the  civil  and 
criminal  Codes  separate  and  distinct  from  each  other.  The 
first  act  reported  and  finally  adopted  related  only  to  proceed- 
ings in  civil  actions,  with  no  reference  whatsoever  to  proceed- 
ings in  criminal  courts,  and  never  to  criminal  actions,  except 
a  definition  of  actions  and  the  distinction  between  the  two 
classes.  (Code,  §§  2,  3,  4,  5,  6.)  A  criminal  Code  has  since 
been  reported  by  the  commissioners  and  submitted  to  the  l^s- 
lature,  but  has  never  been  adopted ;  thus  leaving  the  laws 
applicable  to  criminal  cases  in  fuU  force  and  effect  without 
change  or  alteration,  in  any  material  and  important  particu- 
lar. It  was  especially  stated  in  the  report  of  the  commis- 
fiioners  in  1848,  that  the  Code  reported  related  entirely  to 
civil  actions — and  the  part  relating  to  criminal  actions  was 
reserved  for  a  future  report.  The  title  of  the  Code  itself, 
and  its  various  provisions,  apply  exclusively  to  civil  actions,, 
and  such  is  its  general  tenor  and  effect.  Not  a  word  is  said 
about  indictments,  or  criminal  courts,  or  trials,-  or  any  pro- 
ceedings had  under  them. 

Again :  the  title  of  which  section  399  constitutes  a  part 
relates  to  miscellaneous  proceedings  in  dvil  actions,  and  gen*- 
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eral  proviBions  therein.  These  indicia  furnish  at  least  some 
evidence  as  to  what  actually  was  designed  by  the  Code  and 
prove  and  establish  that  it  was  not  intended  to  include  indict* 
ments  and  proceedings  under  them.  Such  being  the  case  it 
would  be  inconsistent  with  the  objects  and  purposes  of  the 
Code  to  incorporate  in  it  as  an  amendment  to  one  section  of 
it  alpne  an  enactment  which  related  to  criminal  proceedings, 
without  especially  and  distinctly  stating  that  this  was  in- 
tended. If  it  had  been  intended  to  apply  this  provision  to 
indictments,  an  enactment  allowing  criminals  to  testify  on 
their  own  behalf  would  have  left  no  question  upon  that  sub- 
ject. If  the  legislature  designed  to  include  indictments  and 
trials  upon  them,  they  would  no  doubt  have  said  thus  much, 
in  appropriate  language.  In  making  so  important  a  change 
in  the  practice  in  the  criminal  courts  I  think  they  would  have 
left  no  doubt  upon  the  question,  and  the  omission  to  make 
any  express  provision  on  the  subject  is  somewhat  significant, 
and  strongly  demonstrates  that  it  was  not  intended  to  em- 
brace that  class  of  cases. 

The  policy  of  the  legislature  in  reference  to  the  examina- 
tion of  witnesses,  has  been  somewhat  of  a  progressive  charac- 
ter, and  the  section  now  to  be  interpreted,  has  been  the  occa- 
sion of  frequent  amendments.  The  time  may  come  when  it 
may  be  deemed  wise  and  expedient,  and  the  best  way  of 
promoting  the  ends  of  justice  to  open  wide  the  doors  and 
permit  persons  indicted  and  all  accused  parties  to  take  the 
witness'  stand  and  to  be  examined  on  their  own  behalf. 
When  that  period  does  arrive  the  enactment  containing  so 
great  a  change  in  the  rule  of  evidence,  will,  no  doubt,  be  made 
sufficiently  clear  and  explicit,  to  leave  no  question  as  to  its 
object  and  purposes,  and  as  to  what  actually  is  intended. 
Until  that  intention  is  made  manifest  beyond  any  question, 
I  think  it  would  be  a  dangerous  exercise  of  judicial  authority 
to  hold  that  parties  indicted  under,  such  circumstances  are 
admissible  as  witnesses  on  their  own  behalf. 

In  considering  this  question  another  rule  should  not  be 
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overlooked,  and  that  is,  that  whenever  the  intention  can  be 
discovered,  it  ought  to  be  followed  with  reason  and  discretion 
in  the  construction  of  the  statute,  although  such  construction 
be  contrary  to  the  letter  of  the  statute ;  and  a  thing  which 
is  within  the  letter  of  the  statute  is  not  within  the  statute 
unless  it  be  within  the  intention  of  the  makers.  {Sedg.  on 
Stat  and  Com.  LaWy  296.  Bac,  Ab.  Stat.  1.  Jackson  v. 
CollinB,  3  Coweuj  89,  96.  The  People  v.  Utica  Ins.  Co.,  15 
John.  358,  380,  381.  The  People  v.  The  N.  T.  Central  R.  B. 
Co.,  3  Kern.  78,  81.) 

Statutes  must  be  expounded  according  to  their  meaning, 
and  not  according  to  the  letter.  The  letter  of  the  law  is  the 
body ;  the  sense  and  reason  of  the  law  is  the  soul.  {Pillow 
V.  Bushnell,  5  Barb.  156,  159.) 

Applying  the  principles  which  I  have  discussed  to  the  en- 
actment in  question  and  considering  the  general  object  and 
purposes  of  the  Code,  I  am  of  the  opinion  that  the  effect  of 
the  amendment  was  merely  to  remove  all  restrictionjs  applica- 
ble to  the  civil  courts  of  this  state,  and  that  it  does  not  em- 
brace parties  to  indictments  and  criminal  cases.  It  therefore 
follows  that  no  error  was  committed  by  the  court  in  exclud- 
ing the  witnesses  at  the  trial. 

The  prisoner  Williams  at  the  same  time  when  the  bill  of 
exceptions  in  this  case  was  argued  moved  for  a  new  trial  upon 
aflSdavits,  on  the  ground  of  newly  discovered  evidence.  Two 
persons  swore  that  they  were  present  at  the  time  of  the  com- 
mission of  the  offense  charged  against  Williams,  and  saw 
the  offense  committed,  and  that  Williams  did  not  commit  it. 
One  of  these  affiants  afterwards  makes  an  affidavit  which  is 
read  in  opposition  to  this  motion,  in  which  he  swears  that 
according  to  the  best  of  his  opinion,  Williams  did  not  steal 
the  watch ;  that  he  is  not  able  to  say  for  certain,  whether 
said  Williams  stole  the  watch  or  not,  and  does  not  know 
whether  he  stole  it.  Affidavits  impeaching  both  of  these 
persons  are  introduced,  and  I  think  are  admissible,  which 
establish  that  those  witnesses  are  unworthy  of  credit  and  not 
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be  believed  under  oath.  Even  if  the  general  statement  in 
the  moving  affidavits,  in  reference  to  this  branch  of  the  mo- 
tion,' was  entitled  to  consideration ;  yet  I  think  that  the  affi- 
davits are  fully  met  in  the  opposing  papers. 

The  other  affidavit  relied  upon,  states  a  declaration  of  the 
prosecutor  to  the  person  making  the  affidavit,  after  the  rob- 
bery had  been  committed,  from  which  and  from  his  actions 
he  believed  and  inferred  that  the  prosecutor  then  for  the  first 
time  discovered  the  loss  of  his  watch.  The  effect  of  the  evi- 
dence disclosed  would  be  to  prove  that  Sullivan,  the  prose- 
cutor, had  sworn  falsely  or  was  mistaken  in  his  testimony  in 
in  reference  to  the  time  when  he  found  that  his  watch  was 
gone. 

There  are  several  objections  to  granting  a  new  trial  upon 
this  evidence.  Ist.  It  is  cumulative  upon  a  subject  in  refer- 
ence to  which  other  evidence  was  introduced  upon  the  trial. 
(3  Ora.  &  Wat.  on  NAv  Trials,  1046,  1047  and  1048.) 
2d.  It  is  the  mere  opinion  of  the  witness,  which  would  not 
establish  a  fact  that  would  change  the  result.  {Id,  1043, 
1047.)  3d.  The  evidence  goes  to  impeach  or  to  contradict 
the  testimony  of  the  prosecutor  and  therefore  is  not  admissi- 
ble. {Id.  1074,  1076,  1077.  See  also  Powell  v.  Jones,  42 
Barb.  24.) 

Upon  each  of  the  grounds  stated,  the  evidence  is  not  enti- 
tled to  consideration,  upon  this  motion,  and  the  motion  must 
therefore  be  denied. 

Conviction  affirmed,  and  proceedings  remitted  to  Eensselaer 
county  oyer  and  terminer.     Motion  for  new  trial  denied. 

[Albaitt  Gbvebal  Tbbm,  September  18, 1865.  Mogeboomt  MiUer  and  JbigaXU^ 
Jostioea.]  • 
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The  People,  ex  rel  The  Albany  and  Susquehanna  Kailroad 
Company,  vs.  Peter  H.  Mitchell  and  others. 

The  act  of  April  26,  1864,  {Law$  of  1864,  eh.  402,)  which  provides  that  in  any 
case  where  the  commissioners  of  any  town  authorized  to  subscribe  to  the 
stock  of  the  Albany  and  Susquf^hanna  Railroad  Company  shall  have  filed  in 
the  town  and  county  clerks'  offices  affidavits  of  the  consent  of  a  majority  of 
the  tax  payers  &.c.  of  such  town  preliminary  to  a  subscription  on  behalf  of 
said  town  to  the  stock  of  the  company,  such  affidavits  shall  be  valid  and  con- 
clusive proof  in  all  courts,  and  for  all  purposes,  to  authorize  and  unhold  the 
respective  subscriptions  to  the  stock,  and  the  Issue  of  bonds  to  the  amount 
specified  in  such  proof;  and  that  no  clerical  or  other  defects  in  any  of  such 
affidavits  shall  invalidate  such  proof,  or  the  subscription  to  the  stock,  or  the 
said  bonds ;  but  that  the  bonds,  shall  be  valid  and  binding  on  the  town  with- 
out reference  to  the  form  or  sufficiency  of  the  affidavits,  is  not  invalid  as 
interfering  with  the  vested  rights  of  the  tax  payers  in  violation  of  section  10 
of  the  constitution  of  the  United  States,  which  provides  that  no  state  shall 
pass  any  ex  pott  f  ado  law,  or  law  impairing  the  obligation  of  contracts. 

No  vested  rights  are  acquired  by  the  signing  of  the  consent  mentioned  in  the 
act,  and  the  giving  of  a  conditional  assent,  by  the  tax  payers,  will  not  consti- 
tute a  contract  that  the  bonds  of  the  town  shftU  only  be  issued  upon  the  terms 
named,  so  as  to  prevent  any  further  action  of  the  legislature  upon  the  subject. 

The  legislature,  having  the  power  to  pass  an  act  authorizing  towns  to  issue 
bonds  to  sdd  in  the  construction  of  a  raiboad,  it  also  has  the  power  to  make 
it  the  duty  of  the  town  officers  to  issue  such  bonds  without  requiring  the  con- 
sent of  a  portion  of  the  tax  payers. 

Such  a  power  existing  originally,  a  condition  requiring  the  consent  to  be  given 
is  merely  a  restraint  upon  the  exercise  of  the  power  conferred,  which  can  bo 
removed ;  and  the  failure  to  procure  the  consent  of  the  tax  payers  will  not 
impair  or  control  the  power  of  the  legislature  to  make  the  act  abilolute  and 
imperative.    It  will  have  the  right  to  modify  or  change  the  act. 

The  act  of  1864  merely  affected  the  remedy,  without  changing  the  contract. 

It  simply  established  a  rule  of  evidence  as  to  the  effect  of  the  affidavits  filed. 
This  was  within  the  scope  of  the  powers  of  the  legislature,  and  does  not 
affect  a  contract 

On  a  motion  for  a  mandamus,  to  compel  town  railroad  commissioners  to  sub- 
scribe to  the  capital  stock  of  a  railroad  company,  the  defendants  can  not 
go  behind  the  affidavits  filed  by  the  commissioners,  of  the  consent  of  a 
majority  of  the  tax  payers  to  the  issuing  of  bonds  by  the  town,  and  show  by 
affidavit  that  such  consent  was  upon  the  condition  that  one  million  of  dollars 
of  town  subscriptions  to  the  stock  should  be  taken  before  the  coftimissioners 
were  authorized  to  subscribe,  and  that  this  condition  had  not  been  complied 
with. 

On  such  a  motion  it  is  not  material  whether  a  condition  of  that  kind  was  ori^* 
nally  inserted  in  the  consent^  or  whether  it  has  been  complied  with. 
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The  statute  having  made  the  affidarits  of  the  giving  of  their  consent,  by  the 
tax  payers,  proof  of  such  consent,  and  thereby  established  a  role  of  evidence 
as  to  their  effect,  in  order  to  get  rid  of  them,  and  to  destroy  their  effect,  a 
proceeding  mnst  be  specially  instituted  for  that  purpose. 

They  must  stand  as  evidence,  under  the  statute,  until  vacated  or  set  aside,  and 
can  not  be  assailed  by  affidavits,  upon  a  motion  for  a  manda^nus. 

THIS  is  an  appeal  from  an  order  of  the  special  term,  grant- 
ing a  peremptory  mandamus  against  the  defendants  as 
railroad  commissioners"  of  the  town  of  Summit,  Schoharie 
county,  New  York,  to  compel  them  to  subscribe  to  the  assess- 
ment of  $25,000,  to  the  capital  stock  of  the  Albany  and 
Susquehanna  Bailroad  Company,  and  to  issue  bonds  of  the 
town  therefor,  according  to  the  terms  prescribed  by  law. 

The  moving  papers  show  the  organization  of  the  company ; 
that  the  defendants  are  railroad  commissioners  of  the  town  of 
Summit ;  that  the  requisite  consent  of  the  tax  payers  has 
been  given  authorizing  them  to  subscribe  $25,000  when 
$1,000,000  of  stock  is  taken,  &c.  which  has  been  done ;  and 
that  said  consent  had  been  duly  filed  in  the  proper  town  and 
county  clerk's  office  by  the  commissioners ;  and  that  upon 
demand,  the  commissioners  refused  to  subscribe  for  the  stock 
and  to  issue  the  bonds.  , 

The  opposing  affidavits  show  that  the  consent  was  upon 
the  condition  that  there  should  first  be  obtained  town  sub^ 
Bcriptions  to  the  stock,  to  the  amount  of  $1,000,000,  that 
the  original  consent,  signed  by  the  tax  payers,  had  been 
altered  in  a  material  part  by  striking  out  the  word  town,  so 
as  to  make  it  read  subscriptions,  generally,  instead  of  toum 
subscriptions,  as  it  is  claimed  it  was  intended.  The  relators 
claimed  that  the  proof  on  file  was  conclusive. 

The  motion  was  granted,  at  special  term,  and  the  defend- 
ants appealed  to  the  general  term. 

A,  J,  Parker  and  L.  L.  Magham,  for  the  appellants. 

S,  Smith,  for  the  relators. 
Vol,  XLV.  14 
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Miller,  J.  The  motion  for  a  mandamus  in  the  case  at 
bar  was  resisted  mainly  upon  the  ground  that  the  consent  of 
the  tax  payers  to  the  issuing  of  bonds  was  upon  the  condi- 
tion that  $1,000^000  of  town  subscription^  to  the  stock 
should  be  taken,  before  the  commissioners  were  authorized  to 
subscribe,  and  that  this  condition  has  not  been  complied  with. 

The  fact  alleged  only  appears  from  the  opposing  affidavits, 
and  is  not  in  the  proof  of  consent  filed,  and  can  only  be  made 
available  by  going  behind  the  affidavits  filed  by  the  com- 
missioners. 

I  am  inclined  to  think  that  this  can  not  be  done,  and  that 
it  is  not  material  on  this  motion  whether  the  condition  alleged 
was  originally  inserted  in  the  consent,  or  whether  that  con- 
dition has  been  complied  with. 

The  statute  (Laws  of  1864,  ch.  402,  §  1,  p,  911,)  provides 
that  where  affidavits  of  the  consent  of  the  tax  ph,yers  shall 
have  been  filed  as  required,  "such  affidavits  shall  be  valid 
a^d  conclusive  proof  in  all  pourts  and  for  all  purposes,  to  au- 
thorize and  uphold  the  respective  subscriptions  to  the  stock ; 
and  the  issue  of  bonds  specified  in  such  proof,  for  such  town 
respectively,  and  no  clerical  or  other  defect  in  any  of  such 
affidavits  shall  invalidate  such  proofs,  or  the  subscription  to 
the  stock,  or  the  said  bonds." 

If  this  law  is  valid  and  operative,  then  it  is  entirely  decisive 
of  the  question  under  consideration.  It  is  objected  to  upon  the 
ground  that  it  interferes  with  certain  vested  rights  of  the  tax 
payers  in  violation  of  the  first  subdivision  of  the  tenth  sec- 
tion of  the  constitution  of  the  United  States,  which  provides 
that "  no  state  shall  pass  any  ex  post  facto  law,  or  law  impair- 
ing the  obligations  of  contracts." 

I  am  entirely  satisfied  that  no  vested  rights  were  acquired 
by  the  consent  signed,  and  that  the  conditional  consent  alleged 
to  have  been  given,  did  not  constitute  a  contract  that  the 
bonds  should  only  be  issued  upon  the  t^rms  named,  so  as  to 
prevent  any  further  action  of  the  legislature  Upon  the  subject. 

The  legislature  has  an  undoubted  right  to  determine  what 
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sums  shall  he  raised  by  taxation,  and  the  parposes  to  which 
the  moiiey  shall  be  applied.  And  th^  authority  to  raise 
money  by  the  exercise  of  the  taxing  power  is  not  in  conflict 
with  the  constitutional  provisions  protecting  private  property 
from  seizure.  (Town  of  Guilford  v.  Supervisors  of  Che- 
nango^ 3  Kern.  143.  The  People  v.  The  Mayor  of  Brook- 
lyn y  4  Comst  419.)  Nor  is  there  any  thing  in  the  constitution 
prohibiting  the  exercise  of  the  taxing  power  for  a  public 
purpose  upon  a  particular  district  or  locality,  or  taking  away 
from  the  legislative  discretion  the  mode  in  which  it  shall  be 
exercised.  (Grant  v.  Courier,  24  Barb.  232.)  The  power 
to  impose  a  tax  for  local  improvements  has  been  repeatedly 
exercised  in  numerous  cases.  (See  cases  already  cited;  also 
Bank  cf  Rome  v.  The  Village  of  RomCy  18  N.  Y.  Rep,  38 ; 
Benson  v.  The  Mayor  of  Albany ,  24  Barb.  252;  Thomas 
V.  Leland,  24  Wend.  65.) 

If  the  legislature  had  a  right  to  pass  the  act  authorizing 
the  bonds  to  be  issued,  as  is  not  doubted,  then  under  the 
authorities  cited  it  had  the  power  to  make  it  the  duty  of  the 
town  officers  to  issue  the  bonds  without  requiring  the  consent 
of  a  portion  of  the  tax  payers.  Such  a  power  existing  origi- 
nally, I  think  the  condition  requiring  the  consent  to  be  given 
was  merely  a  restraint  upon  the  exercise  of  the  power  con- 
ferred, which  could  be  removed,  and  the  failure  to  procure  the 
•  consent  of  the  tax  payers  would  not  impair  or  control  the 
power  of  the  legislature  to  make  the  act  absolute  and  imper- 
ative. They  would  have  a  right  to  modify  or  change  the 
act.  To  say  that  the  consent  of  the  tax  payers  was  not 
essential  to  its  validity  or  eflfect,  and  such  change  or  modifica- 
tion would  interfere  with  no  contract,  nor  would  it  afiect  any 
vested  rights.  The  act  authorized  the  tax  payers  to  deter- 
mine whether  the  bonds  should  be  issued,  and  conferred  upon 
them  certain  authority  usually  vested  in  the  legislature,  and 
the  legislature  had  full  power  and  authority  to  say  that  the 
bonds  should  be  issued  and  be  valid  and  effectual  although 
tiie  tax  payers  4i4  Wt  gonsent,    (13  N,  T,  Rep.  143.) 
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If  the  principles  I  have  laid  down  are  correct  then  it  is 
quite  clear  that  the  legislature  had  a  right  to  provide  what 
should  be  the  effect  of  the  affidavits  of  the  consent  of  the 
tax  payers  when  filed  as  provided  by  the  act,  and  such  a 
provision  did  not  interfere  with  any  vested  rights  acquired 
under  the  act  of  1856,  and  the  amendments  to  the  same. 

It  may  also  be  observed,  in  this  connection,  that  the  act 
of  1864  did  not  interfere  with  the  consent  of  the  tax  payers, 
or  their  consent  filed  with  the  clerk.  It  merely  affected  the 
remedy,  without  changing  their  contract.  It  simply  estab- 
lished a  rule  of  evidence  as  to  the  effect  of  the  affidavits 
filed.  This  was  within  the  scope  of  the  powers  of  the  legis- 
lature, and  does  not  affect  a  contract.  {Stocking  v.  Minotj 
3  Denio,  274.  Neaaa  v.  Mercer,  15  Barb.  318.  Hand  v. 
Buller,  2  Kern,  541.) 

The  observations  made  as  to  the  effect  of  an  act  of  the 
legislature  altering  one  already  made,  in  no  way  touches  the 
question  as  to  the  right  of  parties  who  have  been  injured  by 
the  alteration  of  a  written  instrument  affecting  their  rights 
seeking  redress  through  a  legitimate  and  proper  channel. 
This  is  another  and  a  different  question,  bearing  upon  the 
case  now  presented,  to  some  extent  at  least,  and  entitled  to 
consideration. 

The  act  of  1864  makes  the  affidavits  proof  of  the  consent, 
and  thereby  establishes  a  rule  of  evidence  as  to  their  effect, 
without,  in  any  way,  interfering  with  any  supposed  rights  of 
a  party  to  pursue  the  proper  remedy  to  test  their  validity 
and  force.  That  act  contains  no  provisions  which  inter- 
pose obstacles  to  an  application  to  the  proper  authority  to 
strike  fi-om  the  files  an  instrument  which  was  not  signed  by 
the  parties,  or  which  has  become  nugatory  by  reason  of  ma- 
terial alterations  made  since  it  was  executed ;  nor  does  it  in 
any  way  prevent  an  action  for  that  purpose,  or  to  alter  or 
reform  the  instrument  itself.  The  effect  of  the  enactment 
wap  to  declare,  simply,  that  the  affidavits  filed,  so  long  as 
they  remained  upon  the  record,  should  be  final  and  conolu* 
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sive.  To  get  rid  of  them,  and  to  destroy  the  eflfect  of  them, 
a  proceeding  should  be  especially  instituted  for  that  purpose. 
They  must  stand  as  evidence,  under  the  statute,  until  va- 
cated or  set  aside,  and  can  not  be  assailed  by  affidavits  upon 
this  motion.  They  are  final  and  conclusive,  and  if  it  was 
desired  to  avoid  them  and  the  effect  arising  from  them,  the 
parties  interested  must  institute  a  proceeding  to  correct  the 
record.     (The  People  v.  Zeyst,  23  N,  T.  Rep.  140.) 

It  is  said  that  the  statute  authorized  only  an  absolute  sub- 
scription, and  that  these  affidavits  show  only  a  conditional 
one.  I  think  that  the  condition  attached  to  the  consent  of 
the  tax  payers,  authorizing  a  subscription,  does  not  attach  as 
a  condition  to  the  subscription  to  be  made.  The  consent 
merely  imposed  terms  upon  the  subscription  to  be  made,  with- 
out affixing  any  qualification  to  it.  It  authorized  the  com- 
missioners to  subscribe  upon  the  happening  of  a  certain  con- 
tingency, but  the  subscription  itself  was  to  be  absolute  and 
unqualified.  They  only  had  power  to  act  when  a  certain 
amount  had  been  subscribed  by  others,  which  was  merely 
establishing  the  time  when  they  should  perform  the  act, 
without  imposing  any  limitation  upon  it.  This  clearly  would 
not  be  a  conditional  subscription,  but  an  absolute  one. 

The  discussion  already  had,  covers  all  the  objections  urged, 
and  as  the  relators  have  made  out  a  case  for  a  peremptory 
mandamus  the  order  appealed  from  must  be  affirmed,  with 
costs  of  appeal. 

Ingalls,  J.  concurred. 

HoGEBOOH,  J.  was  for  a  modification  6f  the  order,  and  an 
alternative  mandamus. 

Order  affirmed. 

[Albaitt  Gbvbbai.  Ibbk,  September  18, 18d5.    Eogtboon^  WXkt  and  ii^gO^ 
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James  Thompson. 

Where  the  promise  contained  in  a  promissory  note  is  absolute,  parol  eyidence 
can  not  be  received  for  the  purpose  of  incorporating  into  the  contract  a  con- 
dition which  might  affect,  or  change  the  character  of  the  contract  between  the 
parties. 

This  rule  of  evidence  has  been  expressly  applied  in  cases  of  sureties. 

Where  a  witness,  in  answer  to  the  question  whether  T.  was  able  to  pay  his 
debts,  at  a-time  specified,  stated  that  he  was  not,  and  then  proceeded  to  state 
numerous  facta  touching  the  property  of  T.  and  his  indebtedness,  showing  an 
intimate  acquaintance  with  the  condition  of  T.  and  his  utter  insolvency ;  ffeld 
that  no  error  was  committed  in  receiying  this  evidence.  ^ 

A  surety  is  not  discharged  by  reason  of  the  neglect  of  the  creditor  to  prose- 
cute the  principal  debtor,  when  requested  to  do  so,  by  the  surety,  if  the  prin- 
cipal was  insolvent  at  the  time,  and  unable  to  pay  his  debts,  and  continued 
so,  ever  afterwards. 

In  an  action  against  a  surety,  he  can  not  avail  himsdf  of  the  neglect  of  the 
creditor  to  prosecute  the  prindpal  debtor  under  the  provision  of  the  Code 
permitting  equitable  defenses  to  be  made. 

It  is  a  general  rule  that  mere  indulgence,  on  the  part  of  the  creditor,  and  neg- 
lect to  prosecute  the  principal,  will  not  discharge  the  surety. 

APPEAL  from  a  judgment  entered  upon  the  decision  of  a 
referee.  The  action  was  upon  a  promissory  note,  made 
by  the  defendant,  James  Thompson  and  the  defendant  Hall 
as  hia  surety,  dated  December  11,  18M,  for  $284,  payable 
one  year  from  date,  with  interest.  From  the  report  of  the 
referee,  dated  March,  1864,  it  appears  that  James  Thompson 
paid  upon  the  note,  in  February,  1857,  $225.57,  and  that  the 
balance  upon  the  note  at  the  date  of  the  report,  was  $153.19, 
for  which  sum  judgment  was  ordered  against  Hall.  Hall 
signed  the  note  as  surety  for  the  defendant  Thompson,  with 
the  knowledge  and  at  the  request  of  the  plaintiff,  who  was 
the  mother  of  the  principal  debtor.  That  in  July,  1858, 
Hall  requested  the  plaintiff  to  proceed  and  collect  the  note 
by  action,  telling  her  that  James  was  then  good,  and  the  note 
collectable.  The  plaintiff  refused  to  prosecute  the  note,  and 
neglected  to  take  any  measures  for  its  collection  until  Sep- 
tember 6,  1860,  when  this  action  was  commenced,  James 
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having  left  the  state,  was  not  served  with  the  summons,  in 
this  action.  The  referee  also  reports  that  when  the  request 
to  <x)llect  the  note  was  made,  James  resided  in  this  state,  and 
was  possessed  of  property  liahle  to  execution ;  and  that  sub- 
sequently debts  of  a  larger  amount  than  the  note  were  col- 
lected of  him,  after  judgment  and  execution ;  but  that  in 
fact,  at  the  time  the  request  was  made,  James  was  insolvent, 
and  unable  to  pay  his  debts,  which  were  considerably  greater , 
than  the  value  of  all  his  property,  and  that  he  continued  in- 
solvent. Some  exceptions  were  taken  upon  the  trial,  which 
are  sufficiently  noticed  in  the  opinion. 

Comstock  &  Healy,  for  the  plaintiff. 

A.  P.  Lanninffj  for  the  defendant 

By  the  Court,  Marvin,  J.  The  counsel  for  the  defendant 
offered  to  prove  that  the  plaintiff  requested  him  to  sign  the 
note  as  surety  for  James ;  that  he  declined,  stating  that  the 
note  was  to  run  a  year,  and  he  thought  the  plaintiff  would 
not  collect  it  when  due,  as  she  would  from  .a  stranger.  That 
the  plaintiff  then  promised  that  if  Hall  would  sign  the  note 
she  would  collect  it  promptly  when  it  should  become  due,  if 
it  was  not  paid ;  and  further,  that  she  would  not  dispose  of 
the  note.  That  he,  Hall,  answered  that  he  would  sign  the 
note  if  she  would  collect  it  promptly,  when  due,  and  he  would 
sign  it  on  no  other  condition ;  that  the  plaintiff  again  assented, 
and  agreed  to  such  condition,  upon  which  Hall  sighed  the 
note.  This  offered  evidence  was  objected  to,  u^on  the 
grounds:  1.  That  any  verbal  agreement  or  understanding 
was  merged  in  the  note ;  2.  That  it  contradicts  the  contents 
of  the  note.  The  objection  was  sustained,  and  the  defendants 
excepted. 

No  rule  of  evidence  is  better  settled  than  that  which  rejects 
oral  evidence  to  contradict  or  vary  the  written  contract  be- 
tween the  parties,  or  the  legal  effect  of  the  written  instra- 
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ment.  The  defendant  Hall  promised  jointly  and  severally 
with  James  Thompson,  to  pay  the  plaiiitiff  the  sum  named, 
one  year  from  date,  with  interest.  The  promise  was  absolute, 
and  parol  evidence  can  not  be  received  for  the  purpose  of 
incoi-porating  into  the  contract  a  condition  which  might  affect 
or  change  the  character  of  the  contract  between  the  parties  to 
it,  viz.  the  promisor  and  promisee.  It  is  not  necessary  to 
cite  authorities  in  support  of  this  rule  of  evidence.  It  has 
been  expressly  applied  in  cases  of  sureties.  Eanchet  v.  Birgcj 
(12  Mete.  545,)  is  in  point.  And  see  1  Fare,  on  Notes  and 
Bills,  233 ;  2  id.  501,  ei  seq. 

The  witness  Wright  stated  that  he  was  acquainted  with 
James  Thompson's  pecuniary  circumstances,  and  had  been, 
for  several  years,  and  that  he  was  not  responsible.  "  Was  he 
able  to  pay  his  debts,  in  December,  1855,  in  the  usual  course 
of  trade  ?  "  This  question  was  objected  to,  and  the  objec- 
tion was  overruled,  and  the  defendant  excepted.  The  answer 
was :  "  No  sir ;  so  far  as  I  know,  I  know  he  was  not."  Tho 
witness  then  proceeded  to  state  numerous /acfd,  touching  the. 
property  of  James,  and  his  indebtedness,  showing  a  very  full 
and  intimate  acquaintance  with  the  condition  of  James,  and 
his  utter  insolvency.  In  my  opinion  no  error  was  committed 
in  receiving  this  evidence.  I  do  not  understand  the  question 
as  calling  for  the  opinion  of  the  witness,  simply.  In  form,  it 
called  for  a  fact ;  was  James  able  to  pay  his  debts,  in  the 
usual  course  of  trade  ?  If  the  witness  knew  the  fact,  there 
certainly  could  be  no  objection  to  his  stating  it.  He  answered, 
''No  sir;  so  far  as  I  know,  I  know  he  was  not;"  and  then 
stated  the  facts  fully. 

The  referee  found  that  at  the  time  the  surety  requested  the 
plaintiff  to  proceed  and  collect  the  note  by  action,  the  princi- 
pal debtor  was  insolvent  and  unable  to  pay  his  debts,  the 
gross  amount  of  his  indebtedness  being  considerably  greater 
than  the  whole  value  of  his  property,  and  that  he  at  all  times 
thereafter  so  continued  insolvent  The  evidence  fully  sus- 
tained this  finding ;  and  according  to  Herrtck  v.  Borst^  (4 
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Hilly  650,)  the  referee  was  right  in  holding  that  the  surety 
was  not  discharged  ty  reason  of  the  neglect  of  the  plaintiff  to 
comply  with  his  request.  The  defendant's  counsel,  however, 
puts  this  part  of  the  case  mainly  upon  the  ground  that  the* 
defense  was  good  in  equity ;  and  he  cites  1  Story's  Equity y 
§  325 ;  and  claims  that  as  the  Code  now  permits  equitable 
defenses,  the  defense  was  fully  established.  I  do  not  under- 
stand that  a  surety  could  have  gone  into  equity  and  com- 
pelled the  creditor  to  proceed  at  law  and  collect  the  debt,  in 
the  absence  of  all  circumstances  other  than  mere  delay  to 
sue.  Such  a  bill  would  have  been  dismissed  upon  the  ground 
that  the  surety  had  an  ample  remedy  at  law,  viz :  the  pay- 
ment of  the  debt  and  bringing  an  action  at  once  against  the 
principal.  Story  says,  in  section  324,  that  there  is  no  posi- 
tive duty  incumbent  on  the  creditor,  to  prosecute  measures 
of  active  diligence,  and  therefore  mere  delay  on  his  part  (at 
least  if  some  other  equity  does  not  interfere,)  unaccompanied 
by  any  valid  contract  for  delay,  will  not  amount  to  laches,  so 
as  to  discharge  the  surety. 

It  is  a  general  rule  that  mere  indulgence  on  the  part  of  the 
creditor,  and  neglect  to  prosecute  the  principal,  will  not  dis- 
charge the  surety.  (Schroeppell  v.  ShatVy  3  N,  T.  Bep. 
446.     Fulton  v.  Matthews,  15  John.  433.) 

I  think  the  judgment  in  this  case  must  be  affirmed. 

Judgment  affirmed. 

[Ebu  Gbitsbal  Tbsx,  Febmaiy  12,  1S66.  Cfrovert  DameU  and  Marvm, 
Jnstioes.] 
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At  common  law,  a  carrier  of  pass<}nger8  by  water  Is  liable  for  the  Talue  of  the 
baggage  of  a  passenger  destroyed  by  fire,  though  the  fire  occasioning  the  loss 
may  have  happened  without  any  want  of  ^kiU,  care  or  foresight  on  the  pait 
of  the  carrier. 

Under  tliat  law,  the  carrier's  liability  extends  to  all  losses  not  produced  by  the 
act  of  God,  or  the  public  enemies. 

This  liability  is  not  affected  by  the  provisions  of  the  act  of  congress,  passed 
March  3,  1851.  (17".  S.  Stat,  at  Large,  vol,  9,  p.  686,)  declaring  that  no  owner 
of  a  ship  or  vessel  shall  be  liable  for  any  loss  or  damage  which  may  happen 
to  any  "goods  or  merchandise"  shipped  thereon,  by  reason  of  fire  hap- 
pening to,  or  on  board  the  ship  or  vessel,  unless  it  is  caused  by  the  design  or 
neglect  of  the  owner. 

The  terms  "  goods  or  merchandise,"  used  in  the  statute,  should  not  be  so  ez« 
tended*  as  to  exonerate  a  carrier  from  his  common  law  liability  for  the  loss 
of  a  passenger's  baggage  by  fire. 

THE  evidence  in  this  action  proved  that  the  defendant  in 
the  month  of  August,  1864,  was  the  owner  of  the  pro- 
peller Racine,  which  was  engaged  in  the  business  of  carrying 
freight  and  passengers  for  hire  upon  the  lakes  between  the 
cities  of  Chicago  and  Buffalo  and  the  intermediate  ports. 
And  that  she  had  on  board,  and  was  in  charge  of,  a  compe- 
tent master,  pilot,  engineer,  and  crew,  and  had  been  duly- 
inspected,  examined  and  licensed  as  a  vessel  for  carrying  pas- 
sengers. 

On  the  9th  day  of  August,  1864;,  Hamilton  Ward  and 
wife  took  passage  on  board  of  such  propeller,  at  the  city  of 
Detroit,  for  the  city  of  Buffalo,  and  paid  the  usual  fare  for 
such  trip,  which  included  the  carriage  and  transportation  of 
their  baggage  as  well  as  themselves.  Their  baggage  was 
taken  upon  the  propeller,  and  they,  together  with  it,  were 
carried  from  Detroit  a  portion  of  the  distance  down  Lake 
Erie,  when,  between  two  and  three  o'clock  in  the  morning  of 
the  next  day,  the  propeller  took  fire,  and  was,  with  the  cargo, 
including  such  baggage,  entirely  consumed.  The  fire  was  not 
caused  by  lightning,  or  the  public  enemies,  but  the  cause  of 
it  was  unknown.  When  the  propeller  was  first  discovered  to 
be  on  firC;  the  fire  was  in  and  about  the  fire  hold.    After  the 
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fire  was  discovered,  the  officers  and  crew  made  all  proper 
efforts,  and  used  all  diligence  to  arrest  its  progress  and  secure 
its  extinguishment,  but  without  success. 

The  claim  against  the  defendant  for  the  loss  of  such  bag- 
gage was  assigned  to  the  plaintiff,  before  the  commencement 
of  this  action.  Upon  these  facts  the  court  directed  a  verdict 
for  the  plaintiff  for  the  value  of  such  baggage,  subject  to  the 
opinion  of  the  general  term. 

A.  P.  Lanning^  for  th^  plaintiff. 

John  Huhbelly  for  the  defendant. 

By  the  Court^  Daniels,  J.  The  defendant  in  this  action 
was  a  common  carrier  of  the  baggage  lost  by  the  fire  which 
consumed  the  propeller  and  her  cargo,  ai^d  as  such,  at  com- 
mon law,  was  liable  for  its  value,  even  though  the  fire  which 
occasioned  the  loss  may  have  happened  without  any  want  of 
skill,  care,  or  foresight  on  the  part  of  the  defendant  or  its 
agents.  (HoUister  v.  NowUriy  19  Wend.  234.  Cole  v. 
Goodivin,  Id,  251.)  Under  that  law,  the  carrier's  liability 
extended  to  all  losses  not  produced  by  the  act  of  God,  or  the 
public  enemies.  {Miller  v.  Steam  Navigation  Co,f  6  Seld. 
431.    MerriU  v.  Earle,  29  N,  T,  Bep.  115.) 

But  this  principle,  the  defendant  contends,  is  not  applica^ 
ble  to  the  present  case,  on  account  of  the  restrictions  of  the 
common  law  liability  of  common  carriers  by  water,  contained 
in  the  act  of  congress,  passed  March  3, 1851.  (U,8.  Stat,  at 
Large,  vol.  9,  635.)  The  first  section  of  this  statute  is  the 
only  one  contained  in  it  having  any  direct  bearing  upon  the 
rights  of  the  parties  to  the  present  controversy.  That  pro- 
vides :  "That  no  owner  or  owners  of  any  ship  or  vessel  shall 
be  subject  or  liable  to  answer  for,  or  make  good  to  any  one 
or  more  person  or  persons,  any  loss  or  damage  which  may 
happen  to  any  goods  or  merchandise  whatsoever,  which  shall 
be  shipped,  taken  in,  or  put  on  board  any  such  ship  or  vessel, 
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by  reason  or  by  means  of  any  fire  happening  to  or  on  board 
the  said  ship  or  vessel,  unless  such  fire  is  caused  by  the  de- 
sign or  neglect  of  such  owner  or  owners." 

This  is  not  a  remedial  statute,  and  it  is  not  therefore  en- 
titled to  be  liberally  construed.  Statutes  of  that  description, 
are  such  as  are  enacted  for  the  purpose  of  supplying  defects 
in  the  existing  law — excluding  those,  which  like  the  one 
under  consideration,  divest,  or  take  away  rights  conferred  and 
secured  by  the  common  law.  (1  Black.  Com.  86.  1  Kent's 
Com.  501,  502.  Sedgwick  on  Stat.  Lato,  41.)  For  that 
reason  it  should  be  construed  strictly.  (Id.  313.)  But  the 
application  of  this  rule  does  not  require  that  the  statute 
should  be  subjected  to  a  strained  or  unnatural  meaning.  The 
object  of  it  is  to  restrict  the  terms  which  are  used  to  their 
plain  and  obvious  meaning,  without  extending  them  beyond 
it  by  construction;  for  the  rules  of  the  common  law  are  not 
to  be  changed  by  doubtful  implications.  The  current  of 
modem  authority  inclines  to  favor  the  reading  of  statutes 
according  to  the  natural  and  obvious  import  of  the  language 
in  which  they  are  expressed,  without  resorting  to  subtle  and 
forced  constructions,  for  the  purpose  of  either  limiting  or  ex- 
tending their  operation.  (  Waller  v.  Harrisy  20  Wend.  555, 
561.  Oibson  v.  Jenny,  15  Mass.  Hep.  205,  206.  Wilbur 
V.  Crane,  15  Pick.  284.)  The  object  to  be  attained  in  all 
cases  is  to  ascertain  the  intention  of  the  legislature,  which  it 
is  the  duty  of  courts  of  justice  to  carry  into  effect.  And  that 
can  best  be  done  by  considering  the  language  of  the  statute, 
with  reference  to  the  occasion  and  necessity  of  the  law,  the 
mischief  felt,  the  objects  and  remedy  in  view,  the  subject  or 
business  to  which  the  enactment  relates,  and  by  a  general 
view  of  the  whole,  and  every  part  of  the  law,  taken,  com- 
pared and  considered  together.  (1  Kent's  Com.  310.  Tow- 
nele  v.  Hally  4  Comst.  140.  The  People  v.  Utica  Ins.  Co., 
15  John.  358,  380,  381.) 

Whether  this  statute  can  have  the  effect  of  exonerating  the 
defendant  from  liability  in  this  action^  will  depend  upon  the 
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sigmfication  to  be  given  to  the  words,  "  goods  and  merchan- 
dise," which  express  the  subject  matter  to  which  it  was 
intended  to  relate,  and  which  must  be  determined,  as  far  as 
they  can  be  rendered  applicable,  under  the  rules  of  construc- 
tion already  mentioned. 

These  words,  in  their  most  general  sense,  would  undoubt- 
edly be  sufficient  to  include  the  baggage  of  passengers  on  board 
the  ship  or  vessel  destroyed  by  the  fire.  For  in  that  sense, 
they  comprehend  all  personal,  or  moveable  property.  But 
there  is  reason  for  concluding,  from  the  language  of  the  act 
itself,  that  i^uch  was  not  the  sense  they  were  intended  to  have 
there.  For  when  it  became  necessary  to  use  i^ords  of  that 
signification  in  other  sections  of  the  act,  these  were  not 
selected  for  the  purpose  of  expressing  it,  as  they  most  likely 
would  have  been  if  that  had  been  the  understanding  of  them 
by  congress.  In  those  other  sections,  the  words  made  use  of  to 
describe  movable  or  personal  estate  generally,  are  "property, 
goods  or  merchandise,"  "goods,  wares,  or  merchandise,  or 
any  property  whatever,"  and  "  goods,  wares,  merchandise,  or 
other  property,"  (§§  3,  4  and  6,)  which  indicate  very  clearly 
that  the  words  "goods  and  merchandise,"  as  used  in  the 
first  section,  were  not  intended  or  supposed  to  include  all  such 
things  as  the  word  "property"  very  manifestly  does.  The 
manner  in  which  the  different  phrases  are  used,  indicates  the 
conviction  of  congress,  that  there  was  a  very  clear  distinction 
between  them.  If  that  had  not  been  the  case,  and  the  same 
subject  matter,  only,  had  been  intended  to  be  described  in  all 
these  sections,  it  is  highly  probable  that  the  same  terms  would 
have  been  repeated  for  that- purpose.  For  in  that  way  a 
greater  degree  of  simplicity  and  uniformity  would  have  been 
secured  in  the  form  as  well  as  the  substance  of  the  law. 

The  word  "property,"  which  was  added  to  the  others, 
previously  used,  when  it  became  desirable  to  embrace  all 
such  articles  as  might  under  any  circumstances  be  made  the 
subject  of  transportation  by  water,  is  one  of  very  extensive 
signification,  and  would  reasonably  and  fairly  embrace  every 
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article  of  that  description ;  while  at  the  same  time  the  use  of 
it  in  this  statute,  stands  to  some  extent  in  contrast  with  the 
words  "goods  and  merchandise/'  indicating  that  they  were 
intended  to  have  a  more  restricted  scope  and  meaning.  The 
intention  plainly  appears,  of  distinguishing  the  subject  ex- 
pressed by  one  set  of  phrases,  from  those  included  within  the 
others ;  of  discharging  the  liability  of  the  ship  owner  entirely, 
only  when  arising  out  of  the  destruction  of  the  prdinary 
subject  of  conmiercial  traffic  by  fire,  and  limiting  it  in  all 
other  cases,  where  it  or^nates  in  the  malfeasance  or  misfeas- 
ance of  the  master,  officers,  mariners,  passengers,  or  other 
persons  on  board,  to  the  value  of  his  interest  in  the  ship. 
There  is  no  other  construction  of  the  statute,  as  a  whole,  that 
will  harmonize  all  its  parts.  For,  if  the  word  "  goods "  is 
to  be  received  in  its  most  comprehensive  meaning,  then  no 
possible  advantage  or  use  can  be  secured  by  the  word 
"  property."  To  give  effect  to  the  latter,  the  former  must 
be,  to  some  extent  at  least,  controlled  in  the  generality  of  its 
signification. 

How  far  it  should  be  controlled,  must  depend  upon  tho 
general  subject  to  which  the  act  relates,  as  well  as  the  manner 
in  which  those  words  had  previously  been  used  in  the  business 
or  occupation  affected  by  it.  For  where  a  statute  is  enacted 
in  technical  words,  they  are  to  be  received  and  understood  iu 
that  sense,  unless  the  intention  to  use  them  differently  is 
disclosed  in  it.  {Sedgwick  on  Statutory  Law,  261.).  And 
where  terms  of  art,  or  peculiar  phrases  are  made  use  of,  it 
must  be  supposed  that  the  legislature  have  in  view  the  sub- 
ject matter  about  which  such  terms  or  phrases  are  commonly 
employed.     (Id,  262,  3.  Ex  parte  Hall,  1  Pick,  261,  2.) 

The  statute  at  present  under  consideration  was  enacted  as 
a  regulation  of  commerce,  under  the  power  given  to  congress 
by  the  constitution,  "  to  regulate  conmierce  with  foreign 
nations  and  among  the  several  states.''  And  to  do  that, 
made  use  of  commercial  phrases,  which,  by  the  usage  of  trade, 
had,  before  it  was  passed,  acquired  a  known  and  well  desig- 
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nated  signification.  The  reasonable  supposition  would  be 
that  these  terms  or  phrases  were  intended  to  be  used  as  they 
were  understood  in  the  pursuits,  and  by  the  persons  to  which 
the  statute  was  designed  to  be  addressed.  By  giving  that 
construction  to  them,  no  difficulty  will  be  found  in  ascertain^ 
ing  and  declaring  their  legal  meaning.  And  that  will  leave 
nothing  whatever  to  discretion,  or  for  the  exercise  of  author- 
ity seemingly  arbitrary;  while  at  the  same  time  it  will 
harmonize  the  statute  with  the  existence  of  well  settled  legal 
principles,  which  should  only  be  disturbed  when  the  intention 
to  change  them  is  more  clearly  indicated  than  it  can  be  found 
,  to  be  in  this  instance. 

In  the  business  of  commerce,  the  phrases  "goods  and 
merchandise"  have  been  long  understood  as  designating  only 
Commodities  bought  and  sold  by  merchants  and  traders; 
while  that  of  "baggage"  was  as  clearly  understood  to  relate 
only  to  the  clothing  and  other  conveniences  which  a  traveler 
carried  with  him  on  his  journey.  The  one  was  always  readijy 
and  easily  distinguishable  from  the  other.  And  so  far  as 
these  terms,  and  the  subjects  they  represent,  have  employed 
the  attention  of  courts  of  justice,  that  distinction  has  been 
maintained.  It  has  therefore  been  held  that  neither  money 
Mor  articles,  or  samples  of  merchandise,  can  properly  be  in- 
cluded under  the  term  "  baggage."  And  when  carried  as 
such,  the  carrier  is  not  liable  for  their  loss.  (Orange  County 
Bank  v.  Brown^  9  Wend.  85.  Pardee  v.  Dretv,  25  Wend, 
459.  Hawkins  v.  Hoffman,  6  Hill,  586,  589.)  These  cases 
decide  that  ordinary  baggage  has  never  been  extended  beyond 
such  thiiigs  as  a  traveler  usually  carries  with  him  for  his 
personal  convenience  in  the  journey.  It  must  follow,  of 
course,  as  the  term  "baggage"  will  not  include  merchandise, 
that  the  latter  term  is  equally  exclusive  of  baggage. 

The  other  of  these  terms  has  not  been  presented  for  judi- 
cial consideration  in  quite  so  direct  a  manner,  so  far  as  its 
bearing  is  concerned,  upon  the  carrier's  liability.  But  so  far 
as  its  commercial  import  is  involved,  the  rulings  of  the  courts, 
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and  the  conclusions  of  text  writers,  have  been  fully  as  explicit 
and  definite.  And  in  that  manner  the  effect  of  it  as  a  com- 
mercial term,  has  been  very  clearly  ascertained  and  established 
in  the  law.  The  controversies  in  which  this  has  been  done, 
have  related  chiefly,  if  not  entirely,  to  the  liability  of  under- 
writers upon  policies  of  marine  insurance,  where  the  subject 
of  the  insurance  was  described  as  "  goods  and  merchandise." 
In  these  cases,  those  t^rms  were  held  to  include  only  such 
cargo  as  was  laden  on  board  the  ship  for  the  purposes  of  com- 
merce, which  excluded  even  the  captain's  clothing  and  the 
ship's  provisions,  where  she  carried  only  passengers.  They 
were  also  held  not  to  include  jewels,  ornaments,  cash,  cloth- 
ing, &c.  not  designed  for  trade,  but  carried  about,  or  belong- 
ing to  the  persons  of  those  on  board.  (Arnold  on  Inaur, 
vol  1,  216-220.  Phillips  on  Ins,  237,  §§  423-427.  Par^ 
sons  on  Mercantile  Law,  437,  438.  Parsons  on  Maritime 
Law,  vol.  2,  200.)  And  see  Hill  v.  Paiten,  (8  East,  373,) 
where  it  was  held  that  the  term  "  goods"  did  not  include  the 
ship's  outfit,  but  extended  only  to  "the  wares  or  cargo  for 
sale  laden  on  board  the  ship." 

When  it  is  remembered  that  the  rules  applied  to  the  con- 
struction of  contracts  are  very  much  the  same  as  those  applied 
to  the  construction  of  statutes,  it  will  be  seen  that  these 
authorities  are  entirely  applicable  to  the  case  in  hand ;  par- 
ticularly as  the  contracts  involved,  related  to  the  same  busi- 
ness as  the  statute  was  intended  to  effect,  and  required  in  the 
course  of  their  adjudication,  the  settlement  of  the  legal 
meaning  of  the  same  terms,  incorporated  in  it,  to  describe 
the  subject  it  was  to  operate  upon.  In  the  former  case  the 
object  to  be  attained  was  the  intention  of  the  parties,  so  far  as 
it  could  be  ascertained  from  the  language  they  had  used ;  and 
in  the  latter  the  intention  of  the  legislature  as  it  might  be 
indicated  by  the  same  means.  {Mallan  v.  May,  13  Mees. 
d  Wels,  511.  Rice  v.  Mead,  22  How.  445, 448.  McCluskey 
V.  Cromwell,  1  Keman,M^,  601,  602,  604  Tke^PeopU  v. 
Cowhs,  3  id,  359,  360,  363.) 
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From  the  consideration  already  given  to  these  terms,  as  they 
are  found  in  this  statute,  which  was  enacted  for  the  sole  pur- 
pose of  defining  the  rights,  and  restricting  the  liabilities  of 
parties  in  commercial  transactions,  and  in  view  of  their  legal 
signification  settled  by  the  authorities  already  cited,  the  con- 
clusion very  readily  follows  that  they  should  not  be  so  extend- 
ed as  to  exonerate  the  defendant  from  its  common  law  liability 
for  the  loss  of  the  passenger's  baggage  in  this  case.  For 
demands  of  that  character,  the  carrier  must  still  respond,  up 
to  the  value  of  his  interest  in  the  vessel,  the  same  as  though 
the  statute  in  question  had  not  been  enacted. 

Whether  the  owner  would  be  liable  upon  the  ground  that 
the  fire  should  be  presumed,  under  the  circumstances  dis- 
closed, to  have  resulted' either  from  carelessness  or  want  of 
s^kill  in  the  construction  of  the  vessel,  or  by  the  ma^ster,  officers 
or  mariners  in  charge  of  her,  in  the  course  of  her  navigation, 
it  is  not  therefore  necessary  to  consider,  at  this  time.  For 
the  reasons  already  given,  the  plaintiff  is  entitled  to  judg- 
ment upon  the  verdict. 

^  Judgment  accordingly. 

[Erib  Gketbbal  Tbbx,  February  12,   1866.    Cfrover^  Ifarvin,  JkmuU  and 
Vapii,  Jostices.] 
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Mary  Mahler,  administratrix,  &c.  of  John  Mahler,  vs.  The 
Norwich  and  New  York  Transportation  Company. 

Our  statutes  of  1847,  iehap,  450,)  and  1840,  {ehap,  256.)  by  giTing  to  the  wife  and 
next  of  kin  of  a  person  whose  death  shall  have  been  caused -by  the  wrong- 
ful act,  neglect  or  default  of  another,  a  right  of  action  to  recover  damages 
therefor,  in  effect,  declare  a  right  in  the  life  of  a  person  to  exist  in  his  wife 
and  next  of  kin,  and  make  the  wrongful  act,  neglect  or  defiiult  by  which  his 
death  shall  be  occasioned  tortious,  as  to  them. 

Such  act,  neglect  or  default  has  no  such  character,  in  the  absence  of  the  statutes ; 
and  as  acts  complained  of  as  tortious  must  be  such  at  the  place  of  commis- 
sion, an  action  can  not  be  maintained  by  an  administrator,  under  the  statutes, 
if  the  death  of  the  intestate,  and  the  negligence  causing  it,  occurred  in  tho 
open  sea,  beyond  the  territorial  linUts  of  the  state  of  New  York ;  for  there 
our  statutes  have  no  force  or  effect. 

Long  Island  Sound  has  always  been  open,  as  a  part  of  the  high  seas,  to  the  use 
of  all  nations,  and  the  state  has  never  attempted  to  restrict  such  use,  or  to 
exercise  any  control  over  it ;  and  it  is  apparent  from  the  boundaries  of  the 
counties  adjoining  it,  that  the  state  does  not  daim  any  jurisdiction  over  it 

Jurisdiction  over  it  waa  never  acquired  by  treaty  or  grant. 

A  PPEAL  from  a  judgment  entered  at  a  special'  term.     The 
J\  facts  are  stated  in  the  opinion  of  the  court. 

By  the  Court,  Scrugham,  J.  The  plaintiflf's  intestate  was 
on  board  the  sloop  Three  Sisters,  a  vessel  owned  in  this  state, 
when  she  was  on  a  voyage  from  City  Island  to  Northport, 
Long  Island,  and  was  struck  and  sunk  at  a  point  in  Long 
Island  Sound,  about  three  quarters  of  .a  mile  east  of  execution 
light,  about  two  miles  east  of  Sands'  Point,  and  about  one  mile 
from  the  Long  Island  shore,  by  the  defendants'  steamboat 
"City  of  Boston."  The  intestate's  death  was  caused  by  the 
collision,  and  the  plaintiff  'brings  this  action  as  administra- 
trix, to  recover  damages  for'  the  cxlusive  benefit  of  his  widow 
and  next  of  kin,  alleging  that  the  death  was  caused  solely  by 
the  culpable  negligence  of  the  defendants  or  their  servants. 

The  action  is  brought  under  the  acts  of  1847,  and  1849. 
{Laws  of  1847,  ck.  450.  Laws  of  1849,  ck  256.)  Before 
these  acts,  no  such  action  could  be  maintained.  Jn  the  case 
of  Whitford  V.  The  Panama  Railroad  Company ,  (23  N,  Y. 
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JBep.  465,)  it  is  expressly  held  that  these  statutes  do  not  ap- 
ply where  the  injury  is  not  comnaitted  in  this  state,  but  in  a 
foreign  country  ;  but  it  is  urged  that  this  decision  rests  upon 
the  doctrine  that  the  law  of  the  country  in  which  the  injury 
was  committed  fixes  the  rights  of  the  parties,  and  that  it  is 
inapplicable  to  this  case,  because  if  the  place  of  the  collision 
and  death  was  not  within  the  territorial  limits  of  the  state 
of  New  York,  it  was  on  the  high  seas,  where  there  was  no 
special  law  governing  it,  and  therefore  it  is  contended  that 
the  law  of  the  country  where  the  remedy  is  sought  must  be 
the  law  of  the  case.  But  in  this  view  we  can  not  concur. 
The  law  of  the  country  where  the  action  is  brought  governs 
only  the  remedy,  and  can  not  be  invoked  to  create  a  right  or 
to  miEtke  an  act  tortious,  which  was  not  such  at  the  time  and 
place  of  its  commission.  An  injury  to  the  person,  resulting 
wholly  from  the  culpable  negligence  of  another,  is  a  wrong 
personal  to  him  upon  whom  the  injury  is  inflicted,  for  it  is 
an  invasion  of  a  right  strictly  personal  and  individual. 
Unless  where  slavery  exists,  no  other  person  has  any  right  in 
the  subject  of  the  injury,  and  no  wrong  can  be  sufiered  where 
there  is  no  right.  By  giving  to  the  wife  and  next  of  kin  a 
right  of  action  for  compensation  for  the  pecuniary  injuries 
resulting  ^o  them  from  the  death  of  the  husband  and  rela- 
tive, our  statutes  in  effect  declare  a  right  in  the  life  of  a 
person  to  exist  in  his  .wife  and  next  of  kin,  and  make  the 
wrongful  act,  neglect  or  default  by  which  his  death  shall  be 
occasioned,  tortious  as  to  them.  ,  Such  act,  neglect  or  default 
has  no  such  character  in  the  absence  of  the  statutes,  and  as 
acts  complained  of  as  tortious  must  be  such  at  the  place  of 
commission,  this  action  can  not  be  maintained,  if  the  collision 
yd  death  occurred  in  the  open  sea,  beyond  the  territorial 
limits  6f  this  state ;  for  there  our  statutes  have  no  force  or 
,^ffect. 

It  thus  becomes  necessary  to  determine  whether  the  locus 
in  quo  is  included  within  the  jurisdictional  boundary  lines 
Qf  tljis  9tat^,    Th^  4^^9ription  giv^p  ip  the  R^yisecl  Stat^t§3 
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was  the  subject  of  judicial  discussion  in  the  case  of  Manley 
V.  The  People,  but  the  decision  turned  upon  another  point, 
and  the  case  can  not  be  regarded  as  affording  any  authorita- 
tive construction  of  the  statutory  description.  This  descrip- 
tion was  intended  to  declare  the  boundaries  of  the  state  so 
far  as  its  jurisdiction  is  asserted,  and  those  boundaries,  we 
are  told  by  the  revisers  who  compiled  it,  were  "derived  from 
grants,  treaties  and  possession."  {Beviser's  noteSj  Edmonds' 
Stat,  at  Large  J  vol,  5,  jp.  256.)  It  is  fair  to  assume,  then, 
when  the  description  is  at  all  ambiguous,  that  it  was  not 
intended  to  include  any  territory  except  that  over  which 
jurisdiction  had  been  acquired  by  grant,  treaty  or  possession. 
It  cannot  be  claimed  that  jurisdiction  over  Long  Island 
Sound  was  ever  acquired  by  treaty  or  grant,  as  it  was  not 
involved  in  any  manner  in  any  of  the  treaties  by  which  the 
limits  of  the  province  were  settled ;  and  the  boundaries  in 
the  patent  of  King  Charles  second  to  the  Duke  of  York  do 
not  include  it.  {Reviser* 8  notes,  5  Edmonds*  Stat,  at  Large, 
252.)  It  is  difficult  to  conceive  how  it  could  be  the  subject 
of  possession,  but  it  is  certain  that  it  has  always  been  open 
as  a  part  of  the  high  seas  to  the  use  of  all  nations,  and  that 
the  state  has  never  attempted  to  restrict  such  use  or  to  exer- 
cise any  control  over  it.  Moreover,  it  is  apparent  from  the 
boundaries  of  the  counties  adjoining  it^  that  the  state  does 
not  claim  any  jurisdiction  over  it.  The  division  of  the  state 
into  counties  is  of  the  whole  state.  Such  must  have  been 
the  intention  of  the  legislature  in  making  it,  and  it  will  be 
found,  on  a  careful  comparison  of  the  boundaries  of  the  state 
with  those  of  the  counties,  that  all  of  the  border. counties  are 
made  to  extend  to  the  limits  of  the  state. 

The  counties  of  Queens,  Suffolk  and  Westchester,  are  noj 
exceptions,  for  as  it  is  manifest  thati  it  was  intended  that  the 
counties  of  the  state  should  embrace  all  of  its  territory,  their 
boundaries  being  accurately  given  must  be  considered  as 
explaining  any  ambiguity  in  the  general  description  of  the 
state,  and  that  must  be  so  construed  as  to  harmonize  with 
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their  descriptions.  This  can  be  done  without  violating  itfl 
language.  The  line  from  Sandy  Hook  to  Lyons  Point  is 
required  to  be  so  run  as  to  include  the  islands^  and  this  can 
be  done  by  following  low  water  mark  along  the  southern  and 
eastern  shore  of  Long  Island  to  the  point  nearest  to  Gard- 
iner's Island ;  thence  in  a  straight  line  to  low  water  mark  of 
Ga,rdiner's  Island ;  thence  by  low  wat^r  mark  around  Gard- 
iner's Island  to  the  point  where  the  line  from  Long  Island 
strikes  it,  returning  thence  by  that  line  to  Long  Island; 
thence  following  low  water  mark  along  the  northerly  shore 
of  East  Hampton  to  the  point  nearest  to  Shelter  Island ; 
thence  in  a  straight  line  to  Shelter  Island ;  thence  following 
low  water  mark  along  the  easterly  shore  of  Shelter  Island 
to  the  point  nearest  to  the  town  of  Southhold ;  thence  in  a 
straight  line  to  low  water  mark,  on  the  southerly  shore  of 
Southhold ;  thence  following  the  same  easterly  to  the  point 
nearest  to  Plumb  Island ;  thence  in  a  straight  line  to  Plumb 
Island ;  thence  following  low  water  mark  along  the  southerly 
side  of  Plumb  Island  to  the  point  nearest  to  the  Gull  Islands ; 
thence  in  a  straight  line  to  Great  Gull  Island ;  thence  fol- 
lowing* low  water  mark  along  the  southerly  side  of  Great 
Gull  Island  to  the  point  nearest  Little  Gull  Island ;  thence 
in  a  straight  line  to  Little  Gull  Inland ;  thence  following  low 
water  mark  along  the  southerly  side  of  Littfe  Gull  Island  to 
the  point,  nearest  to  Fisher's  Island ;  thence  in  a  straight 
line  to  Fisher's  Island;  thence  following  low  water  mark 
around  Fisher's  Island  to  the,  straight  line  by  which  it  was 
reached,  and  thence  returning  to  Little  Gull  Island  by  the 
same  straight  line  and  following  low  water  mark  on  the  north- 
em  side  thereof  to  the  point  where  it  was  reached  by  the 
straight  line  from  Great  Gull  Island;  thence  returning  to 
Great  Gull  Island  by  the  said  straight  line ;  thence  follow- 
ing low  water  mark  along  the  northerly  side  of  Great  Gull 
Island  to  the  point  where  it  was  reached  by  the  straight 
line  from  Plumb  Island ;  thence  returning  to  Plumb  Island 
by  the  said  straight  line  and  following  low   water  mark 
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along  the  northerly  side  of  Plumb  Island  to  the  point  where 
it  was  reached  by  the  straight  line  from  Long  Island ;  thence 
.  returning  to  Long  Island  by  said  straight  line ;  thence  fol- 
lowing low  water  .mark  along  the  northerly  side  of  Long 
Island  to  the  northerly  boundary  line  of  the  county  of  New 
York;  thence  along  the  same  to  low  water  mark  oA  the 
southerly  side  of  Westchester  county,  and  thence  following 
low  water  mark  along  the  southerly  side  of  the  main  land 
of  Westchester  county  to  Lyons  Point,  but  always  leaving 
the  said  main  land  in  a  straight  line  at  the  point  nearest 
to  any  of  the  islands  included  in  the  county,  following  low 
water  around  such  islands  and  returning  by  the  same  straight 
line  to  the  main  shore.  The. boundaries  thus  ascertained  are 
those  indicated  by  the  description  of  the  counties,  and  they 
are  entirely  consistent  with  the  statutory  descripti6n  of  the 
state.  They  show  the  locus  in  quo  to  be  without  the  limits 
of  the  state. 

The  territorial  limits  of  the  state  are  not  enlarged  by  the 
dominion  which  the  sovereign  of  the  shore  has  over  the  sea 
as  £Eur  as  cannon  shot  will  reach,  which  is  generally  consid- 
ered a  marine  league.  That  dominion  is  conceded  to  him  by 
the  law  of  nations  only  for  his  safety,  and*  to  give  him  juris- 
diction in  cases  governed  by  the  law  of  nations. 

The  judgment  should  be  for  the  defendants  and  the  dis- 
missal of  the  complaint. 

[KiNQB  Gehebal  TxfiK,  December  11,  1865.  Scrufiham,  Lott  and  J.  F. 
Bamardi  Justioee.] 
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Where  the  object  of  a  voluntary  association  formed  under  a  special  act  of  the 
legislature  was  the  improvement  of  the  Wynant's  Kill  stream,  by  increasing 
the  head  of  water  and  regulating  the  flow  thereof  for  the  supply  of  mills,  dtc. 
thereon,  by  forming  reservoirs,  &.c.  and  by  such  other  works  and  improve- 
ments as  would  increase  the  usefulness  of  said  stream,  for  milling  purposes ; 
and  it  was  evident  from  the  articles  of  association  that  it  was  intended  that 
the  association  should  be  a  continuous  and  a  permanent  organization ;  and ' 
the  only  condition  upon  which  any  of  the  associates  could  withdraw  iVom  the 
association  was  that  th^  had  ceased  to  be  owners  and  occupants  of  the  pro- 
perty in  reference  to  which  they  had  become  members ;  but  the  articles  pro- 
vided that  upon  a  sale  or  disposition  of  his  privilege  and  upon  giving  notice 
to  the  secretary,  of  that  fact,  any  associate  might  be  discharged  from  all 
further  liability,  and  his  successor  could  be  substituted  in  his  place,  upon 
signing  the  articles,  and  become  a  membef ,  subject  to  the  same  liabilities  and 
entitled  to  the  same  privileges.  Held  that  sales  of  their  property,  by  some 
of  the  assodatea,  and  their  withdrawal  from  the  association,  did  not  effect  a 
dissolution  of  the  association.  » 

Meidt  altOf  that  the  association  was  not  dissolved  by  the  withdrawal  of  two  of  its 
members,  upon  their  objecting  to  a  purchase  of  land  made  by  the  associa- 
tion, and  refusing  to  pay  assessments,  or  to  co-op)erate  in  its  business  and  to 
partidpate  in  its  proceedings ;  and  that  those  members  could  withdraw  only 
in  the  manner  specified  in  the  articles ;  and  could  relieve  themselves  ft'om  the 
contract  they  had  entered  into,  only  by  a  sale  of  their  property. 

Where  a  statute  authorized  trusts  of  property  to  be  created  for  the  benefit  of 
persons  owning  or  occupying  mill  privileges  on  a  particular  stream,  and  de- 
clared that  the  legal  title  and  estate  of  any  property  so  held  in  trust  should 
be  vested  in  the  trustees,  '*  (c  be  named  in  the  conveyances  or  declarations  of 
trust,"  and  in  those  who  should  from  time  to  time  be  substituted  or  desig- 
nated as  trustees,  in  th^  manner  to  be  provided  in  such  conveyances ;  Seid 
that  a  deed  of  land  which  the  assodation  represented  by  the  trustees  had  pur- 
chased and  paid  for,  and  of  which  it  was  in  possession,  to  "  the  trustees  "  of 
the  association,  and  their  successors  in  office,  without  naming  any  such  per- 
sons as  trustees,  was  not  absolutely  void,  in  a  case  where  the  controversy  did 
not  arise  directly  with  an  individual  contesting  the  title  of  the  grantees; 
although  it  did  not  name  the  trustees,  and  although  there  was  no  provision  in 
the  deed,  or  in  any  declaration  of  trust  as  to  the  manner  in  which  persons 
should  be  from  time  to  time  substituted  or  designated  as  trustees. 

Beldf  aho„  that  the  deed  must  be  considered  and  interpreted  in  connection  with 
the  statute,  and  the  articles  of  assodation  showing  the  character  of  the  trust 
intended  and  appointing  trustees  to  carry  out  the  purposes  and  objects  de- 
signed to  be  effected. 

Where  a  statute  aathoriMd  trusts  of  r^  property  to  be  created  for  the  benefit 
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of  persons  owning  or  occupying  mill  privileges  on  a  certain  creek  or  stream, 

'  the  objects  of  such  trusts  being  the  improrement  of  said  stream  by  increasing 
the  head  of  water  and  regulating  the  flow  thereof  for  the  supply  of  mills,  dec 
on  said  stream,  in  the  manner  specified ;  and  declared  that  the  amiual  Talue 
or  income  of  the  property  so  to  be  held  in  trust  should  not  exceed  two  thou- 
sand dollars ;  JBeld  that  the  terms  "  annual  ralne  or  income,"  as  used  in  the 
act,  referred  to  the  association  itself,  and  not  to  its  members  indiTidually } 
and  did  not  mean  the  benefit  which  each  member  should  derire  from  hia 
mill  privilege  or  business,  but  a  collectire  value  or  income  received  by  the 
association,  as  such,  under  the  statute. 

That  the  legislature  did  not  intend  to  include  in  the  anunual  value  or  income 
the  increased  value  of  the  various  manufacturing  establishments  upon  the 
stream  which  derived  an  advantage  fW>m  the  improvements ;  or  to  estimate 
the  market  value  of  the  privileges,  and  calculate  the  interest  as  the  value  or 
income ;  but  that  the  design  was  to  limit  the  annual  value  or  income  to  the 
land  obtained,  the  same  as  if  it  were  used  for  any  ordinary  purpose. 

Sddy  eiso,  that  the  purchase  of  real  estate  was  evidently*  contemplated  by  the 

'  trust  created,  and  the  purpose  for  which  it  was  authorized ;  and  that  if  land 
was  necessary  to  aid  the  association  in  the  improvement  of  the  stream,  the 
statute  authorized  its  purchase,  and  was  amply  broad  enough  to  cover  and 
sustain  such  an  acquistion. 

And  that  if  the  acquisition  of  a  lake  was  important  in  carrying  out  the  improve- 
ments intended,  the  fact  that  certain  Arming  lands  were  included  in  the 
purchase  thereof,  did  not  vitiate  the  purdiase,  where  it  appeared  that  the  asso- 
ciation was  obliged  to  buy  the  whole  in  order  to  obtain  what  was  deemed 
absolutely  indispensable.  ^ 

That  if  the  purchase  was  made  in  good  ikith,  and  in  the  ezerdse  of  a  judidous 
discretion,  for  the  purpose  of  executing  the  objects  of  the  assodation,  it 
should  be  upheld  and  sanctioned. 

An  assessment,  made  by  a  voluntary  assodation  upon  its  members,  for  improve- 
ments made  upon  its  property  in  pursuance  of  an  act  of  the  legislature,  for 
the  purpose  of  increasing  the  head  of  water  in  a  stream  and  regulating  the 
flow  thereof  for  Ihe  supply  of  mills,  &c.  is  not  unjrifet,  oppressive  and  inequi- 
table, because  it  provides  that  each  associate  shall  be  liable  in  proportion  to 
fhe  height  of  the  fall,  instead  of  the  quantity  of  water  used  by  him ;  where  it 
appears  that  the' associates  have  by  the  articles  of  assodation  consented  to  be 
assessed,  and  the  plan  of  assessment  was  adopted  after  due  deliberation,  and 
was  ftilly  approved. 

In  the  absence  of  any  allegation  or  proof  of  ftaud,  mistake  or  surprise,  a  court 
of  equity  will  not  hold  such  an  assessment  to  be  illegal  and  inequitable  and 
for  that  reason  refuse  to  decree  a  spedflc  performance  of  the  agreement  to 
pay  assessments,  contained  in  the  articles  of  assodation. 

Ill  an  action  to  collect  assessments  upon  the  members  of  an  association,  for  im- 
provements, a  ruling  of  the  judge,  excluding  the  testimony  of  dvil  engineers 
tending  to  show  that  the  purchases  and  expenditures  for  which  the  assess- 
ment was  made  did  not  proportionably  advantage  the  defendants,  and  thai 
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•  the  asaessments  made  for  them  were  unequal  and  ui\f  ust  towards  the  delSend- 
ants,  is  not  erroneous. 

Where  it  was  agreed,  in  articles  of  association,  that  parties  who  might  oeasa 
to  be  owners  or  occupants  should,  upon  written  notice  of  the  &ct  to  the 
secretary,  be  discharged  from  all  further  assessments,  and  that  their  succes- 
sors should,  upon  signing  the  articles,  become  members  of  the  association ; 
Sdd  that  the  effect  of  this  provision  was  to  impose  on  those  associates  who 
remained,  after  any  withdrawal  and  any  neglect  of  the  successor  to  become 
a  member,  the  burthen  of  contributing  their  due  proportion  as  preTiously 
agreed  upon,  to  sustain  the  expenses  of  the  association. 

J7«bf,  abo,  that  it  would  not  necessarily  follow  that  a  transfer  of  property  by  a 
member  of  the  association,  without  a  substitution  of  a  successor,  would  de- 
stroy the  plan  upon  which  it  was  organized. 

That  if  a  portion  of  the  associates  Toluntarily  paid  the  assessments  due  upon 
property  originally  liable,  under  the  articles  of  association,  but  not  represented 
by  an  owner  who  was  a  member,  such  payment  so  far  fulfilled^  and  carried 
out  the  principle  of  assessment  agreed  upon  as  to  preserve  the  organization ; 
and  that  members  sued  for  their  assessments  could  jiot  avail  themselves  of 
the  objection  that  such  voluntary  payment  was  illegal  and  unauthorized. 

Where,  by  articles  of  association,  each  of  the  associates  severally  bound  himself 
to  pay  a  ratable  proportion  of  all  ^penditures  for  the  improvements  made 
or  to  be  made ;  Jleid  that  the  undertaking  was  mutual,  the  covenants  of  the 
associates  being  made  with  each  other.  And  that  the  liability  arose  on  the 
promise  by  each  party  to  the  other,  which  could  only  be  enforced  by  an 
action  among  themselves. 

That  those  to  whom  the  promise  was  made  were  the  proper  parties  to  bring  the 
action.  And  that  it  was  not  essential  that  there  should  be  a  formal  division 
of  the  interests  of  the  associates  into  shares,  where  the  proportions  were 
agreed  upon  by  the  associates,  in  the  articles,  thus  fixing  the  interest  of  each 
one,  and  the  shares  he  represented. 

In  an  action  to  collect  an  assessment  made  by  a  voluntary  association  upon  its 
members,  for  improvements,  the  court  can  not,  by  way  of  affirmative  relief  to 
the  defendants,  interfere  with,  or  readjust  the  apportionment,  or  relieve  them 
from  the  obligations  which  the  award,  and  their  own  agreement,  contained  in 
the  articles  of  association,  have  imposed  upon  them. 

Although  members  of  an  association  have  not  ei^oyed  the  full  benefit  of  imr 
provements  made,  and  have  revised  to  participate  further  in  the  transactions 
and  business  of  the  association,  and  have  sought  to  abandon  their  connection 
with  it,  they  cannot  be  permitted  thus  to  exonerate  themselves  from  respon- 
sibility. 

THE  plaintiffs  and  defendants  wero  members  of  a  volun- 
tary association,  known  as  the  Wynant's  Kill  Improve- 
ment Association.  This  action  was  brought  against  the 
defendants  as  members  of  said  association,  which  was  formed 
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under  an  ac*  of  t^^e  legislature,  entitled  "An  act  authorizing 
trusts  for  the  benefit  of  the  owners  and  occupants  of  mill 
privileges  on  the  Wynant's  kill,"  passed  April  21,  1846,  for 
the  purpose  of  collecting  an  assessment  for  $1791.90  imposed 
upon  the  defendants,  under  and  by  virtue  of  the  articles  of 
said  association,  entered  into  for  the  purpose  of  carrying  out 
the  object  of  the  act. 

The  act  under  which  the  parties  proceeded  provided  that 
trusts  of  real  property  might  be  Created  for  the  benefit  of  per- 
sons owning  or  occupying  mill  privileges  on  the  brook  or 
stream  called  the  Wynant's  kill,  in  Rensselaer  county.  The 
trustees  were  to  be  named  in  the  conveyances  or  declarations 
of  truat,  subject  to  substitution  in  the  manner  to  be  provided 
in*  such  conveyances  or  declarations  of  trust.  The  annual 
value  or  income  of  the  property  to  be  held  in  trust  was  not 
to  exceed  the  sum  of  $2000,  and  the  sole  object  of  the  trust 
was  declared  to  be  the  improvement  of  the  stream  by  increas- 
ing the  head  of  water  and  regulating  the  flow  thereof  for  the 
supply  of  the  mills  and  establishments  on  said  stream,  by 
forming  reservoirs,  connecting  lakes  and  ponds  with  said 
streams,  and  constructing  dams  and  gates  at  and  below  the 
outlets  of  such  reservoirs,  lakes  and  ponds,  and  by  such  other 
works  and  improvements  as  would  increase  the  usefulness  of 
said  stream  for  milling  purposes.     {Laws  of  1846,.  ^.-75.) 

The  plaintifis,  by  their  complaint,  claim  to  recover  the 
amount  demanded,  as  an  ordinary  indebtedness  arising  under 
the  articles  of  association  and  the  apportionment  of  an  assess- 
ment made  for  the  purposes  provided  for  by  the  association* 
They  also,  as  a  second  cause  of  action,  averred  that  the  de- 
fendants abandoned  the  association  and  refused  to  perform 
the  duties  and  obligations  imposed  upon  them  by  the  articles, 
and  demanded  that  they  might  be  adjudged  specifically  to 
perform  the  .conditions,  covenants  and  agreement  on  their 
part  to  be  performed/  The  answer  of  the  defendants  denied 
the  indebtedness  alleged.  It  also  set  up  that  the  assessment 
and  apportionment  mentioned  in  the  complaint  was  made  by 
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mistake  and  upon  an  erroneous  and  mistaken  basis,  and'  was 
and  is  unjust  and  oppressive  upon  the  defendants ;  and  the 
defendants  claimed  and  insisted  that  the  same  should  be  va- 
cated, modified  or  reformed. 

For  a  further  and  separate  answer  to  the  complaint,  the^ 
defendants  alleged  that  the  act  of  the  legislature,  described 
in  the  complaint,  was  passed  and  an  association  was  formed 
to  carry  out  the  objects  and  purposes  contemplated  by  and 
provided  for  in  the  said  act,  and  the  articles  of  association 
mentioned  and  described  in  the  complaint  were  executed  by 
the  defendants.  That  the  said  articles  of  association  were 
by  the  said  defendants  understood  and  intended  to  be  in  ac- 
cordance with  the  said  act,  and  to  embrace  no  improvement, 
purchases  or  expenditure  except  such  as  the  said  act  author- 
ized ;  and  the  defendants  were  informed  that  the  said  articles 
of  association  authorized  no  improvement,  purchase  or  ex- 
penditure except  such  as  said  act  authorized,  and  so  under- 
stood the  same ;  and  under  such  understanding  and  agreement 
executed  the  same.  That  subsequently* to  the  execution  of 
said  articles  and  the  formation  of  said  association,  the  pro- 
portion to  be  paid  by  the  associates  respectively,  towards  the 
expense  incurred  and.  to  be  incurred,  was  determined  by 
Benjamin  Marshall,  Jacob  D.  Merritt  and  Andrew  White, 
as  specified  in  the  complaint.  That  subsequent  to  said 
determination  and  award,  a  majority  of  the  members  of  the 
association,  in  violation  of  the  said  act,  and  in  violation  of 
the  spirit  aiid  intent  of  the  articles  of  association,  and 
against  the  express  dissent  and  protest  of  the  defendants, 
purchased  at  a  great  expense  a  lake  known  as  Qlass  iake, 
and  lands  adjoining  the  same,  and  expended  large  sums  of 
money  in  improving  the  same  and  connecting  it  with  the 
Wynant's  kill  for  purposes  not  connected  with  the  said  asso- 
ciation. And  the  defendants  further  stated  that  such  pur- 
chases and  expenditures  did  not  proportionably  advantage 
the  defendants,  and  were  not  contemplated  by  the  said  act, 
nor  by  the  said  association  when  formed,  and  were  not  con- 
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templated  or  taken  into  consideration  by  the  said  Marshall, 
Merritt  and  White  in  determining  the  proportion  to  be  paid 
ks  aforesaid  by  the  defendants  towards  the  expense  of  the 
enterprise  provided  for  by  the  said  act.  The  defendants 
further  stated  that  the  said  proportion  and  estimate,  so  as 
aforesaid  made  and  determined  by  the  said  Marshall,  Merritt 
and  White,  had  been  rendered  by  such  unauthorized  pur- 
chase and  expenditure  unequal,  inequitable,  oppressiye  and 
unjust  towards  the  defendants,  and  they  were  not  liable 
therefor.  That  the  said  association  had,  against  the  wishes 
of  the  defendants  and  against  their  expresif  protest,  made 
purchases  of  real  estate,  and  expended  large  sums  of  money 
and  incurred  liabilities  unauthorised  by  the  said  act,  and 
unauthorized  by  the  said  articles  of  association,  and  after  the 
defendants  had  ex^pressly  notified  the  said  association  that 
they  objected  thereto  and  would  not  be  liable  therefor,  and 
that  the  moneys  claimed  in  this  suit  were  a  part  of  the  price 
of  such  unauthorized  purchases.  The  defendants  also  alleged 
that  the  said  association  had  wholly  changed  the  object  and 
extent  of  the  enterprise  as  it  was  originally  designed  and 
intended.  And  they  asked  afErmative  relief  in  the  premises, 
that  the  court  might  determine  the  rights  of  all  the  parties ; 
and  that  in  case  the  court  should  adjudge  the  defendants 
liable  to  any  extent  whatever,  that  they  should  order  and 
adjudge  t^at  the  award  and  determination  of  the  said  Mar- 
shall, Merritt  and  White  be  corrected  or  modified,  and  so 
adjusted  as  to  render  the  proportion  of  the  expenses  to  be 
paid  by  the  defendants  proportionate  to  the  benefit  and  ad- 
vantages derived  from  the  said  association ;  and  that  in  case 
the  court  should  determine  that  said  articles  of  association 
did  not  conform  to  the  said  act,  the  said  articles  be  vacated 
or  reformed  so  as  to  conform  thereto.  And  that  the  defend- 
ants be  allowed  to  withdraw  from  the  said  association,  upon 
such  terms  and  conditions  as  the  court  should  deem  proper 
and  just ;  and  that  such  terms  and  conditions  be  determined 
and  fixed  by  the  court. 
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The  cause  was  tried  liefore  Justice  Peckham,  without  a 
jury,  at  the  Bensselaer  circuit,  held  in  October,  1863,  and 
after  due  deliberation  the  Justice  found  as  follows  :  That  an 
act  of  the  legislature  of  thict  state  was  passed  April  21,  1846, 
as  stated  in  the  complaint.  That  for  the  purpose  of  carrying 
out  and  effecting  the  object  and  purposes  of  the  said  act, 
various  persops  and  firms  owning  and  occupying  mill  privi- 
leges and  establishments  on  the  Btream  in  said  act  mentioned, 
entered  into  and  executed  the  articles  of  association  set  forth 
in  the  complaint,  as  is  in  said  complaint  stated.  That  the 
several  parties  named  in  the  said  articles  of  association  signed 
and  delivered  the  same,  with  the  exception  of  Thomas  How- 
land  and  Jonathan  Richardson.  That  before  signing  the  said 
articles,  the  property  of  the  said  Thomas  Howland,  was  sold 
and  conveyed  to  the  plaintiffs,  Joseph  W.  Smart  and  Andrew 
J.  Smart,  who  thereafter,  signed  the  said  articles,  and  that 
before  signing  the  said  articles,  the  said  Jonathan  Bichardson 
sold  and  conveyed  his  property  mentioned  in  the  said  articles 
to  the  said  plaintiff,  Robert  T.  Smart,  who  thereupon  signed 
the  said  articles.-  That  the  Troy  Woolen  Company,  men- 
tioned in  the  said  articles,  was  a  corporation  organized  under 
and  by  virtue  of  the  laws  of  this  state ;  that  its  charter  ex- 
pired before  the  commencement  of  this  action,  and  all  its 
property  and  effects  were  before  that  time  transferred  and  con- 
veyed to  a  firm  by  the  name  of  the  Troy  Woolen  Company, 
which  firm  subsequently  and  before  the  commencement  of  this 
action,  signed  the  said  articles  of  association.  That  all  the 
property  and  effects  of  the  Albia  Cotton  Factory,  mentioned 
in  the  body  of  the  said  articles  of  association,  were  transferred 
and  conveyed  to  the  said  the  Troy  Woolen  Company  and  is 
now  owned  by  the  said  firm,  the  Troy  Woolen  Company,  and 
were  so  owned  before  the  commencement  of  this  action ;  and 
that  the  said  firm  of  the  Troy  Woolen  Company  signed  the 
said  articles,  as  such  owners/  before  the  commencement  of  this 
action.  That  the  property  and  effects  of  the  Sand  Lake  Cot- 
ton Factory,  mentioned  in  the  body  of  the  said  articles  of 


238  CASES  IN  THE  SUPREME  COURT. 

Troy  Iron  and  Nail  Factory  v.  Corning. 

association,  were  transferred  and  Qonveyed  to  the  plaintiffs 
Hezekiah  0.  Arnold  and  G-eorge  C.  Arnold,  before  the  com- 
mencement of  this  action,  and  the  said  Hezekiah  C.  and 
George  C.  signed  the  said  articles  of  association  before  the 
commencement  of  this  action. 

That  the  property  of  Isaac  Merritt,  executor,  &c.  of  R.  P. 
Hart,  deceased,  mentioned  in  the  body  of  the  said  articles  of 
association,  was  transferred  and  conveyed  before  the  com- 
mencement of  this  action,  to  John  F.  Winslow,  Joseph  M. 
Warren  and  John  A.  Griswold,  who  have  not  signed  the  said 
articles  of  association,  and  that  such  transfer  was  made  and 
notice  thereof  in  writing  given,  as  required  by  said  articles, 
by  the  said  Isaac  Merritt,  executor,  &c.  to  the  said  associa- 
tion before  the  cause  of  action  herein  accrued.  That  all  the 
other  parties  mentioned  in  the  body  of  said  articles  of  asso- 
ciation signed  the  same,  and  now  own  the  property  in  refer- 
ence to  which  their  subscriptions  were  severally  made.  That 
the  defendants,  at  the  time  of  subscribing  the  said  articles  of 
association,  were  partners  doing  business  under  the  firm  name 
of  the  Albany  Iron  Works,  and  subscribed*  the  said  articles 
as  such  partners. 

That  the  said  association  formed  -under  the  said  act  has 
preserved  and  continued  its  organization  in  the  form  and 
manner  required  by  the  said  articles  and  act.  That  under 
and  by  virtue  of  the  said  articles  and  act,  the  said  association 
acquired  the  title  to  a  considerable  real  estate,  but  not  exceed- 
ing in  annual  value  or  income  $2000,  which  became  vested 
in  the  tijistees  thereof  as  provided  in  said  act  and  articles, 
and  still  remains  so  vested.  That  a  considerable  amount  of 
money  has  been  expended  by  the  said  associates,  in  accord- 
ance with  the  said  Act  and  articles,  in  prosecuting  the  objects 
^of  the  said  association.  That  the  stream  of  water  in  the  said 
act  and  articles  mentioned,  without  the  improvements  con- 
templated and  intended  by  the  said  act  and  articles,  and  made 
there  under  as  aforesaid,  would  furnish  a  water  power  greatly 
inadequate  to  the  necessary  requirements  of  the  respective 
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works  and  establisliments  located  thereon  and  belonging  to 
the  said  several  parties  so  associated  by  the  said  articles ;  and 
that  various  erections  and  improvements  have  been  necessarily 
made  by  said  afisociation,  and  considerable  sums  of  iooney 
from  time  to  time  expended  therefor,  which  have  been  assessed 
upon  the  said  associates  in  the  manner  provided  by  the  said 
articles  of  association,  which  said  assessments,  including  the 
sKare  of  Isaac  Merritt,  executor,  have  been  regularly  paicl  by 
{he  said  associates,  except  the  said  defendants ;  and  that  the 
said  defendants  have  hitherto  had  and- still  continued  to  have 
the  benefits  of  such  expenditures  and  improvements.  That 
of  the  assessments  so  as  aforesaid  made  against  the  said 
defendants,  there  remained  due  from  the  said  defendants  at 
the  commencement  of  this  action  the  sum  of  $1791.90,  besides 
interest.  That  of  the  said  sum  of  $1791.90,  the  sum  of 
$213.56  became  due  from  the  said  defendants  on  the  15th 
day  of  January,  1859,  and  payment  thereof  was  then  de- 
manded of  the  said  defendants ;  and  the  sum  of  $1578.34 
became  due  March  1^,  1860,  and  was  then  demanded  of  the 
said  defendants,  but  the  said  defendants  neglected  and  refused 
to  pay  the  said  sums  or  either  of  them,^  or  any  part  thereof, 
and  have  hitherto  so  neglected  and  refused. 

That  the  mode  of  assessing  the  expenditures  of  said  asso- 
ciation, as  provided  in  its  said  articles,  was  not  adopted  or 
procured  through  mistake  or  fraud.  Nor  was  the  same,  at 
the  time  of  the  making  thereof,  nor  has  the  same  since  be- 
come, unjust,. oppressive  or  inequitable.  Nor  has  the  same 
become  impracticable  under  said  articles,  and  the  defendants 
have  not  shown  any  equity  entitling  them  to  any  relief  from 
the  said  articles  or  assessment,  or  to  any  reformation  or  mod- 
ification thereof. 

From  these  facts  the  referee  found  and  decided  that  the  de- 
fendants were  indebted  to  the  said  association  in  the  sum  of 
$213.56,  with  interest  thereon  from  the  15th  day  of  January, 

1859,  and  the  sum  of  $1578.34,  with  interest  from  March  15, 

1860,  amounting  to  the  sum  of  $2171.71.    And  he  directed 
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judgment  to  be  entered  in  favor  of  the  plaintifib  against  the 
defendants,  for  the  said  last  mentioned  sum,  with  costs. 

Various  questions  were  raised  upon  the  trial,  and  decisions 
made  to  which  exceptions  were  taken,  which  will  appear  in 
the  opinion.  Judgment  was  entered  in  favor  of  the  plaintiffs, 
and  the  defendant  appealed  to  the  general  term  of  the  Supreme 
Court. 

D.  L.  Seymour  and  A.  C,  PaigCy  for  the  defendants  and 
appellants. 

W,  A.  Beachy  for  the  respondents  and  plaintiffs. 

Miller,  J..  This  suit  was  brought  to  recover  the  amount 
of  an  assessment  made  upon  the  defendants,  as  members  of 
a  voluntary  association,  known  as  the  *  Wynant's  Kill  Improve- 
ment Association,"  formed  under  an  act  of  the  legislature 
of  this  state,  and  to  compel  the  defendants  specifically  to  per- 
form the  covenants  and  conditions  contained  in  the  articles 
of  association  on  their  part,  to  be  performed  by  the  agreement 
entered  into  by  them.  Both  the  plaintiffs  and  the  defendants 
were  members  of  the  association,  and  the  plaintiffs'  right  to  a 
recovery  is  based  upon  the  rule  that  for  a  breach  of  an  express 
covenant  contained  in  the  articles  of  partnership,  one  partner 
may  suq  another  at  law,  without^praying  for  a  dissolution,  or 
for  an  account. 

Various  objections  are  taken  to  the  plaintiffs'  right  to  re- 
cover, which  I  will  proceed  to  examine  and  consider. 

It  is  urged  that  the  copartnership  was  dissolved  before  th6 
purchase  of  the  Enowlson  farm  and  lease,  on  the  fourth  day 
of  July,  1859. 

1.  By  the  sale  of  the  property  mentioned  ini  the  complaint 
as  "the  property  of  Isaac  Merritt,  executor  &c.  of  B.  P.  Hart, 
deceased/'  to  other  parties. 

2.  By  the  change  of  the  •  ownership  of  the  property  of  tho 
Troy  Woolen  Company,  a  corporation,  and  of  the  property 
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of  the  Albia  Cotton  Factory,  and  jof  the  property  of  the 
Sand  Lake  Cotton  Factory,  and,  by  the  fact  that  persons 
owning  such  properties  respectively,  or  parts  of  such  proper- 
ties, at  the  time  of  the  signing  of  the  articles  of  association, 
had  ceased  before  said  fourth  day  of  July,  1859,  to  be  mem- 
bers of  said  association. 

3.  By  the  defendants,  in  1858,  withdrawing  from  the  asso- 
ciation, when  they  objected  to  the  purchase  of  Glass  lake  and 
the  farming  lands  connected  with  it,  and  refused  to.  pay  assess- 
ments or  to  co-operate  in  its  business,  and  to  participate  in 
the  proceedings  of  the  association. 

First.  The  sale  of  the  Hart  property,  and  the  withdrawal 
of  Merritt  the  executor,  did  not  effect  a  dissolution  of  the 
association,  in  my  opinion.  The  articles  of  association  were  in- 
tended to  provide,  and  I  think  have  sufficiently  provided,  for 
such  a  contingency,  so  that  a  change  of  ownership  in  property 
would  not  dissolve  the  copartnership  and  thereby  defeat  the  very 
purpose  and  object  for  which  the  association  was  instituted 
and  organized.  By  the  articles  it  is  evident  that  it  was 
intended  that  the  association  should  be  a  continuous  and  a 
permanent  organisation.  The  only  condition  upon  which  any 
of  the  associates,  whether  original  or  otherwise,  were  allowed 
to  withdraw  and  dissolve  their  connection  with  the  association, 
was  that  they  had  ceased  to  be  owners  and  occupants  of  the 
property  in  reference  to  which  they  had  become  members. 
Upon  a  sale  or  disposition  of  their  privilege,  and  upon  giving 
notice  to  the  secretary  of  that  fact,  they  were  discharged  from 
all  further  liability.  Their  successors  could  be  substituted 
in  their  places,  upon  signing  the  articles,  and  become  mem- 
bers of  the  association,  subject  to  the  same  liabilities  and 
entitled  to  the  same  privileges.  The  legal  effect  of  this 
arrangement  was  no  more  nor  less  than  a  contract  entered 
into  between  the  associates,  that  notwithstanding  the  with- 
drawal of  one  or  more  of  their  number  and  the  substitution 
of  another  or  others,  or  not,  as  might  or  as  might  not  be  done, 
the  organization  should  continue  intagt  ai^d  perfect  ta  all  its 

Vol.  XLIV,  16 
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parts,  so  long  as  its  purposes  and  objects  were  being  carried 
out  and  enforced  and  remained  unaccomplished.  The  articles 
of  association  embraced  precisely  such  an  agreement,  and  it 
was  never  intended  by  them  that  the  retirement  of  a  member 
by  the  sale  of  his  property  should  produce  a  dissolution. 

When  it  is  quite  apparent  that  the  organization  was  to 
continue  until  its  entire  purposes  were  fully  accomplished, 
and  the  articles  provided  for  its  continuance  for  a  long  period 
of  time,  as  in  a  case  like  the  present,  I  am  not  prepared  to 
assent  to  the  doctrine  that  it  may  be  dissolved  at  the  will  of 
any  one  or  more  of  the  associates.  (See  Story  on  Partner- 
ship,  §§  269,  271,  272 ;  34  Barb.  334.) 

Although  such  a  rule  would  ordinarily  apply  to  copartner- 
ships generally,  yet  it  never  has  been  held  applicable  to  asso- 
ciations like  the  one  in  question.  In  Merrick  v.  Brainardj 
(38  Barb,  374:^)  where  by  the  partnership  agreement  it  was 
provided  that  the  interests  of  the  partners  should  be  trans- 
ferrable  and  might  be  transferred  at  the  will  of  each  partner, 
and  that  the  purchaser  should  be  clothed  with  all  the  rights 
of  his  vendor,  it  was  held  that  a  transfer  of  the  interest  of  a 
partner  would  work  no  dissolution,  and  the  purchaser  became 
to  all  intents  and  purposes  a  partner. 

There  is  perhaps  some  analogy  between  the  case  cited  and 
the  one  at  bar,  although  it  is  optional  here,  with  the  pur- 
chaser, to  become  a  member  of  the  association  upon  signing 
the  articles  or  not,  as  he  chooses. 

I  do  not  think  that  the  authorities  cited  by  the  defendants, 
or  the  principle  before  referred  to,  uphold  the  doctrine  that 
in  a  case  like  this,  the  will  and  caprice  of  a  single  associate 
could  defeat  the  very  purpose  of  the  organization.  It  would 
be  contrary  to  good  faith,  and  clearly  inequitable,  to  permit 
the  dissolution  of  an  association  of  this  character  in  a  man- 
ner so  summary. 

The  association  differed  in  many  respects  from  an  ordinary 
copartnership.  Its  object  was  the  improvement  of  the  Wy- 
nant's  kill  stream  by  increasing  the  head  of  water  and 
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regulating  the  flow  thereof  for  the  supply  of  mills  and  estab- 
lishments on  said  stream  by  forming  reservoirs,  &c.  and  by 
such  other  works  and  improvements  as  would  increase  the 
usefulness  of  said  stream,  for  milling  purposes.  Each  of  the 
associates  was  bound  to  contribute  a  certain  proportion  for 
improvements,  in  the  ratio  fixed  by  individuals  named  in  the 
articles,  for  the  real  estate  and  property  owned  by  them  re- 
spectively. The  real  estate  held  and  acquired  was  conveyed 
to  trustees  upon  the  trust  authorized  by  the  act  of  the  legis- 
latute  under  which  the  association  was  organized.  The 
associates  thereby  became  entitled  to  an  int-erest  in  the  prop- 
erty acquired  by  the  trustees  as  shareholders  of  the  same, 
which  only  ceased  upon  a  conveyance  of  the  mill  privileges 
or  establishments  held  by  them.  The  associates  were  the 
cestui  que  trusts  for  whose  benefit  the  property  acquired  was 
held.  Through  them  they  held  an  interest  in  the  real  estate 
conveyed  to  the  trustees,  somewhat  difierent  from  that  of 
copartners  and  which  I  think  placed  them  upon  a  different 
footing  from  that  of  ordinary  members  of  a  copartnership. 
They  could  not  by  a  conveyance  of  their  property  dissolve  the 
association.  Under  the  provision  made  for  such  a  contingency, 
such  an  act  would  not  be  even  notice  of  a  desire  to  dissolve 
the  concern,  and  would  not  effect  a  dissolution. 

Second,  Neither  did  a  change  in  the  ownership  of  the 
property  of  three  of  the  associates  named,  and  the  fact  that 
they  had  ceased  to  be  members,  produce  a  dissolution  of  the 
association.  The  purchasers  on  such  sales  became  members, 
and  became  entitled  to  all  the  privileges  of  their  predecessors 
under  the  articles  of  the  association.  They  were  accepted 
and  recognized  by  the  defendants  as  such,  and  I  think  they 
are  not  in  a  position  now  to  insist  that  a  dissolution  was 
effected  in  this  manner. 

Third,  The  position  that  the  association  was  dissolved  by 
the  withdrawal  of  the  defendants,  is  sufficiently  answered  by 
the  remarks  made  in  reference  to  the  first  objection.  The 
defendants  Qould  only  withdraw  in  thQ  pi$knneT  prQyided  ioit 
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in  the  articles.  This  they  did  not  attempt,  and  haye  utterly* 
failed  to  do.  They  had  no  right  voluntarily  to  abandon  the 
association  and  refuse  to  perform  the  duties  and  obligations 
imposed  upon  them,  and  they  could  only  relieve  themselves 
from  the  contract  they  had  entered  into  by  a  sale  of  their 
property. 

It  is  urged  that  the  deed  of  Glass  lake  and  the  land  in- 
cluded therein,  and  the  deeds  from  Lester  and  Foster,  and 
of  Lester  for  lands,  to  pay  for  the  purchase  money  of  which 
the  assessment  in  question  was  made  were  void,  becausd'they 
were  executed  to  "  The  Trustees  of  the  Wynant's  Blill  Im- 
provement Association,"  and  their  successors  in  office,  and  no 
persons  are  named  as  such  trustees,  and  there  is  no  provision 
in  any  of  the  conveyances  or  in  any  declaration  of  trust,  as 
to  the  manner  in  which  persons  shall  be  from  time  to  time 
substituted  or  designated  as  trustees. 

The  act  of  1846  provides  for  both  these  particulars,  and 
the  deeds  referred  to  convey  to  the  trustees  of  the  Wynant's 
Kill  Improvement  Association  as  a  body.  This  is  not  per- 
haps strictly  in  accordance  with  the  provision  of  the  first 
section  of  the  act,  and  regarding  it  in  the  character  of  a 
penal  statute,  it  might  be  doubtful  whether  the  objection 
might  not  be  a  fatal  one,  in  a  case  where  the  deed  was  directly 
in  question.  I  am  not  however  aware  that  any  case  is  re- 
ported in  which.it  has  been  held  that  such  a  conveyance  was 
void  and  of  no  effect.  The  case  of  Jackson  v.  Cory,  (8  John. 
385,)  does  not  uphold  such  a  doctrine.  That  was  an  action 
of  ejectment,  where  the  deed  was  directly  in  question,  being 
relied  upon  to  sustain  the  plaintiff's  case,  and  it  was  held 
that  it  was  void  because  it  was  given  to  the  people  of  the 
county,  who  had  no  capacity  to  take  by  grant ;  they  not  be- 
ing a  corporate  body  known  to  the  law.  In  the  present  case 
the  trustees  were  expressly  authorized  to  take  by  grant,  and 
it  is  quite  clear  that  they  were  intended  as  the  grantees. 
They  are  undoubtedly  sufficiently  named  to  show  who  tho 
parties  were,  and  to  distinguish  them  from  others,  which 
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would  seem  to  be  all  that  is  actually  essential,  (Bac,  Ah. 
title  Grantj  (7,)  to  entitle  the  conveyances  to  the  most  favor- 
able construction.  In  Hall  v.  Leonard^  (1  Pick.  27,)  it  was 
held  that  where  there  are  sufEcient  marks  of  distinction  the 
grant  would  be  good  without  any  name  whatever. 

Does  the  statute  so  far  conflict  with  the  general  rule  as  to 
make  the  grant  absolutely  void  and  of  no  effect  ?  I  should 
have  some  hesitation  in  holding  thus  in  a  case  like  this,; 
where  the  controversy  does  not  arise  Arectly  with  an  indi- 
vidual contesting  the  title  of  the  grantees.  I  have  consider- 
able doubt,  also,  whether  the  statute  in  this  respect  may  not 
be  considered  as  merely  directory,  and  whether  the  ^antees 
are  not  suflBiciently  named.  {Striker  v.  Kelly ,  '7  HiU^  9. 
Marchant  v;  Langworthy,  6  id.  646.)  But  it  is  not  neces- 
sary to  decide  that  question,  as  I  think  the  grant  may  be 
upheld,  so  far  as  the  defendants  are  concerned,  upon  other 
grounds. 

Conceding  that  the  trustees  should  have  been  named,  and 
that  in  this  respect,  the  conveyances  are  erroneous  and  not 
strictly  in  conformity  with  the  statute ;  yet  the  object  of  the 
conveyances  and  the  trust  intended  to  be  created  would  not 
thereby  fail  and  become  inoperative.  Here  was  a  party  en- 
tirely competent  to  take  a  conveyance  of  the  property  and  to 
hold  and  enjoy  the  same.  The  consideration  money  had  been 
fully  paid  by  that  party,  and  under  the  conveyances  posses- 
sion was  taken  and  held,  and  the  premises  were  fully  occupied 
and  enjoyed.  The  association  was  in  possession  under  the 
conveyances  objected  to,  claiming  to  own  the  property  for  the 
benefit  of  those  whom  they  represented,  and  who  were  inter- 
ested as  members.  They  had  no  authority  or  right  to  con- 
vey it  away,  for  their  own  individual  benefit,  or  to  appropriate 
it  to  their  own  individual  use.  The  object  of  the  statute 
was  apparent,  and  that  object  was  substantially  accomplished 
by  those  conveyances  in  the  form  employed.  A  mere  mis- 
take in  writing  the  individual  names  in  the  conveyances 
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would  not  vitiate  them.  A  suit  in  equity  would  refonn  the 
conveyances  and  supply  this  alleged  defect. 

As  against  the  grantors  or  their  heirs^  the  deed  was  per* 
feet  and  complete,  and  they  could  not  maintain  ejectment. 
As  the  association  was  in  possession  under  these  conveyances 
claiming  to  hold  adversely,  any  conveyance  to  a  subsequent 
purchaser  would  be  void  by  statute. 

I  think,  therefore,  that  the  naming  of  the  trustees  indi- 
vidually in  the  deeds  was  not  absolutely  essential  to  enable 
the  plaintiffs  to  maintain  this  action.  It  is,  under  the  cir- 
cumstances, sufficient  that  the  association  has  purchased, 
paid  for,  and  is  in  possession  of  the  real  estate  under  convey- 
ances properly  executed  by  the  grantors,  claiming  to  hold 
the  property  in  a  manner  which  would  be  a  defense  to  any 
other  person,  and  is  reaping  and  enjoying  the  fjfuits  and  ad- 
vantages to  be  derived  from  the  purchase.  It  may  also  bo 
questionable  whether  the  defendants  are  not  debarred  from 
interposing  an  objection,  which  might  have  been  entirely  obvi- 
ated ii*  it  had  been  urged  and  presented  in  due  season. 

In  reference  to  the  remaining  objection  now  considered,  it 
will  be  observed  that  the  act  does  not  provide  that  the  con- 
veyances should  contain  a  declaration  of  trust.  The  articles 
of  association  show  plainly  the  character  of  the  trust  in- 
tended, and  I  think  the  conveyances  must  be  considered  and 
interpreted  in  connection  with  the  act  itself  and  the  articles 
forming  the  association,  and  appointing  trustees  to  carry  out 
the  purposes  and  objects  intended. 

It  is  further  insisted  that  the  purchase  of  Glass  lake  and 
farm,  and  other  lands  from  Lester,  and  from  Lester  and 
Foster,  were  void  because  by  reason  thereof  the  association 
acquired  real  property  which  made  the  annual  value  or  in- 
come of  the  property  held  in  trust,  exceed  the  sum  of  $2000, 
in  violation  of  the  act  of  1846.  The  second  .section  of  the 
act  provides  that  "  The  annual  value  or  income  of  the  prop- 
erty so  to  be  held  in  trust  shall  not  exceed  two  thousand  dol- 
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lars."     The  property  to  be  acquired  by  the  act  was  "real 
property." 

There  is  a  distinction  between  "value"  and  "income," 
when  taken  separately  and  alone.  Property  may  have  an 
annual  value  without  any  income.  As  used  in  the  act  in 
question  the  terms  employed  may  be  considered,  perhaps,  as 
synonymous.  What  was  intended  by  these  words  in  the  act 
in  question  ?  Did  they  mean  the  annual  income  of  the  realty^ 
held  in  trust  ?  Did  they  include  the  estimated  value  of  the 
water  accumulated,  to  the  mill  owners  upon  the  stream  ? 
The  object  of  the  act  was  to  furnish  additional  facilities  for 
running  the  mills  and  carrying  on  the  milling  business  upon 
the  stream,  and  by  the  restriction,  I  think,  it  was  not  intended 
to  interfere  with  this  object,  but  to  prevent  as  in  many  other 
cases,  where  special  privileges  are  conferred  by  legislative 
enactment,  an  accumulation  of  large  profits  in  the  hands  of 
the  beneficiaries,  which  might  be  detrimental  to  the  public 
interests  or  to  private  rights.  The  legislature,  therefore,  said 
that  your  privileges,  under  the  act  of  1846,  shall  be  so  far 
circumscribed  that  you  shall  not  receive  over  $2000,  besides 
what  you  enjoy,  for  the  same. 

This  view  of  the  subject  is  Upheld  and  sustained  by  the 
fact  conceded  upon  the  trial,  that  the  annual  income  or  value 
of  the  increased  water  power,  if  measured  by  the  rule  insisted 
upon  by  the  defendants,  at  the  time  of  the  passage  of  the 
act,  was  far  greater  than  the  sum  of  $2000 ;  thus  rendering 
the  act,  if  such  a  construction  is  correct,  of  no  sort  of  im- 
portance and  of  no  avail  for  the  practical  purposes  intended. 
The  legislature  could  have  intended  no  such  construction, 
and  it  would  have  made  the  act  useless  and  ineffective,  and 
this  should  be  avoided  if  possible  in  construing  statutes. 

Another  suggestion  occurs,  which  is  worthy  of  considera- 
tion. The  act  in  question  authorized  trusts  of  real  property. 
Wliat  was  the  real  property  thus  held,  within  the  spirit  of 
the  act  ?  Was  it  the  water,  the  creek  or  the  stream  itself? 
These  could  not  be  diverted  from  their  ordinary  and  accus* 
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tomed  course.  It  was  beyond  the  control  of  the  trustees  to 
restrict  their  use,  or  to  exact  any  terms,  or  make  any  quali- 
^  fications  for  their  use  among  those  wko  were  entitled  to  them. 
They  had  no  such  power  or  authority — no  right  to  lease  the 
same,  or  to  derive  any  income  therefrom  for  the  benefit  of 
the  association.  They  only  held  then  the  land  hired  or  pur- 
chased for  the  purposes  of  the  trust  created ;  with  the  right 
to  overflow  the  land  when  purchased.  This  gave  them  only 
a  title  to  the  land  and  none  to.  the  stream  after  it  had  left 
their  dams  and  flowed  on  in  its  ordinary  channel. 

The  association  owned  the  land  and  the  right  to  overflow, 
and  the  simple  question  is,  what  was  the  annual  income  or 
value  of  this  ?  It  reduces  itself  to  the  proposition,  what  was 
the  annual  income  or  value  of  the  land  for  ordinary  pur- 
poses, before  it  was  overflowed.  Assuming  that  the  right  to  - 
flow  lands  by  back  water  is  an  incorporeal  hereditament,  as 
is  claimed,  (2  Hilly  on  Real  Prop.  125 ;  8  Blackf,  317. 
20  Ohio  jB.  401 ;  9  Mete,  462 ;  4  John.  81,  82,)  yet  it  is 
difficidt  to  see  how  the  annual  value  or  income  of  the  real 
property  can  be  said  to  exceed  the  sum  of  two  thousand 
dollars.  ^^  Annual  value  or  income,"  as  used  in  the  act, 
refers  to  the  association  itself,  and  not  to  its  members  indi- 
vidually. I  think  it  does  not  mean  the  benefit  which  each 
member  of  it  derived  from  his  privilege,  but  a  collective 
value  or  income,  received  by  the  association  as  such  under 
the  act  in  question.  It  would  be  exceedingly  diflScult  to 
estimate  or  determine  the  income  or  value  by  calculating  the 
increased  value  of  the  water  privileges  to  each  member.  Such 
a  calculation  would  be  involved  at  least  in  much  intricacy  and . 
it  is  very  clear  could  not  have  been  contemplated.  The  value 
of  the  water  power  in  the  stream  was  not  pertinent  to  the  issue, 
and  could  have  no  bearing  upon  the  question  of  the  annual 
value  or  income  of  the  association.  The  question,  it  seems  to 
me  is,  what  the  association  received  annually  from  the  privil- 
eges and  property  held  by  them  ?  The  incidental  benefits  deri- 
ved by  the  associated  to  their  mill  privileges  or  in  their  business. 


ALBANY--SEPTEMBER,  186i.  249 

Troy  Iron  and  Nail  Factory  v.  Coming. 

are  not  within  the  spirit,  meaning  or  intention  of  the  act. 
What  then  was  derived  from  the  real  property  which  was 
held  in  trust,  to  the  associatioQ  ?  It  clearly  did  not  exceed 
the  sum  of  two  thousand  dollars. 

If  the  interpretation  contended  for  is  correct,  the  purpose 
of  the  act  would  be  entirely  frustrated  and  set  at  naught. 
The  legislature  could  not  have  intended  to  include  in  the 
annual  value  or  income  the  increased  value  of  the  various 
manufacturing  establishments  upon  the  stream  which  de* 
rived  an  advantage  from  it ;  or  to  estimate  the  market  value 
of  these  privileges  and  calculate  interest  as  the  value  or  income. 
These  items  would  be  exceedingly  remote  and  not  embraced 
within  any  fair  construction  of  the  act.  In  my  opinion  they 
intended  to  limit  the  annual  value  or  income  to  the  land  ob- 
tained, the  same  as  if  used  for  any  ordinary  purpose,  and  the 
objection  taken  is  not  available. 

I  think  that  the  purchase  of  Glass  lake,  and  the  farm  con- 
nected with  it,  was  legal  and  valid,  and  within  the  scope  of 
the  act  of  1846.  The  object  of  the  act  was  the  improvement 
of  the  stream  by  increasing  the  head  of  water  and  regulating 
the  flow  thereof  for  the  supply  of  the  mills  and  establishments 
on  the  stream  by  the  formation  of  reservoirs,  connecting  lakes 
and  ponds  with  the  stream,  and  constructing  dams  and  gates 
at  and  below  the  outlets  of  such  reservoirs,  lakes  and  ponds, 
and  by  such  other  works  and  improvements  as  would  increase 
the  usefulness  of  the  stream  for  milling  purposes.  The  great 
importance  of  G-lass  lake  as  a  reservoir  was  clearly  and  sat^ 
isfactorily  established  by  the  evidence.  The  act  authorizes 
"trusts  of  real  property,"  and  provides  that  the  "legal  title 
and  estate  of  any  property  so  held  in  trust  shall  be  vested  in 
trustees."  The  purchase  of  real  estate  is  evidently  contem- 
plated by  the  trust  created,  and  the  purpose  for  which  it  was 
authorized.  The  improvetnent  of  the  stream  by  the  modes 
provided,  the  formation  of  reservoirs,  and  the  construction  of 
dams  and  other  works  and  improvements,  could  not  well  be 
accomplished  without  the  purchase  of  a  right  to  the  use  of  the 
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water  at  least,  which  might  neceesarily  involve  the  purchafle 
of  the  land  itself.  Perhaps  the  one  could  not  be  had  without 
the  acquisition  of  the  other ;  and  must  the  work  be  suspended 
for  that  reason  ?  If  land  was  necessary  to  aid  the  association 
in  the  improvement  of  the  stream  the  act  authorizes  its  pur- 
chase, and  is  amply  broad  enough  to  cover  and  sustain  such  ac- 
quisition. •  The  lakewasclearlyessential  for  the  usefulness  and 
improvement  of  the  stream,  and  thfe  land  connected  with  it  ap- 
pears to  have  been  equally  necessary  for  the  enjoyment  of  the 
advantages  to  be  derived  from  the  lake.  If  the  purchase  of 
Glass  lake  was  important  in  carrying  out  and  in  accomplishing 
the  improvements  intended,  it  does  not,  in  my  judgment, 
vitiate  the  purchase  because  in  connection  with  it  the  pur- 
chase included  some  farming  lands.  In  fact  it  appears  that 
the  association  was  obliged  to  purchase  the  whole  in  order  to 
obtain  what  was  considered  as  absolutely  indispensable.  I 
think  the  association  ought  not  on  that  account  to  be  deprived 
of  the  beneficial  effect  of  such  a  means  of  improvement.  If 
they  had  the  power  to  purchase  the  lake,  as  it  is  evident  they 
had,  the  extent  of  the  purchase  of  land  connected  with  it 
must  be  left  somewhat  to  the  exercise  of  a  judicious  discre- 
tion, and  so  long  as  that  discretion  is  not  abused  there 
should  be  more  hesitation  in  interfering  with  it.  It  is  quite 
possible  that  all  the  land  might  not  be  required  in  making 
the  improvements  contemplated,  and  it  would  be  difficult  to 
decide,  at  all  times,  with  entire  accuracy  and  unerring  cer- 
tainty, the  exact  quantity  of  land  which  would  be  necessary, 
and  which  might  be  required  by  the  overflowing  of  the  waters 
of  the  lake,  and  for  other  purposes.  If  the  purchase  was 
made  in  good  faith  for  the  purpose  of  executing  the  objects 
of  the  association,  as  I  think  is  manifest,  then  it  should  be 
upheld  and  sanctioned.  While  the  purchase  of  farming  lands 
would  be  entirely  beyond  the  objects  of  the  trusts  created, 
and  would  not  be  necessarily  essential  to  accomplish  the*  im- 
provement of  the  stream,  or  to  increase  the  head  of  water,  or 
to  regulate  its  flow,  yet  its  incidental  connection  with  a  lake, 
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acquired  for  such  a  purpose,  under  the  circumfitances  appear- 
ing in  the  present  case,  should  not  be  regarded  as  rendering 
such  a  purchase  entirely  nugatory  and  of  no  effect.  Because 
the  purchase  of  the  lake  involved  the  purchase  of  land  adjoin- 
ing the  lake,  it  by  no  means  necessarily  follows  that  the 
acquisition  of  the  lake  involved  a  violation  of  the  provisions 
of  the  act  of  1846. 

The  association  determined  that  this  land,  a  considerable 
portion  of  which  was  swamp  land,  and  very  little  of  it  good 
arable  land,  was  necessary  to  raise  the  water  higher  by  a  dam 
above  the  outlet  of  Glass  lake.  This  was  a  proper  object,  and 
within  the  power  conferred  by  the  act,  and  I  think  was  not 
foreign  to  the  purposes  of  the  act  of  1846,  and  the  object  to 
be  attained  thereby. 

The  objection  taken,  that  the  assessment  is  unjust,  ojppres- 
sive  and  inequitable,  is  not  available.  This  objection  is 
based  upon  the  ground  that  the  apportionment  takes  for 
its  basis  the  principle  that  the  assessment  upon  each  of  the 
associates  should  be  according  to  the  height  of  the  fall,  anfl 
not  the  quantity  of  water  used.  There  may  be  some  doubt 
whether  the  assessment  was  founded  entirely  upon  this  prin- 
ciple, and  I  am  inclined  to  think  it  does  not  distinctly 
appear  that  it  was.  Conceding,  however,  that  it  was,  can 
it  be  of  any  consequence,  when  it  appears  that  the  defend- 
ants, with  a  full  knowledge  of  all  the  facts,  agreed  to  it  ? 
Perhaps  they  were  willing,  and  it  was  to  their  advantage  and 
for  their  benefit,  to  assent  to  more  than  their  proportionate 
share,  rather  than  be  deprived  of  the  improvements  contem- 
plated by  the  association,  and  actually  made  by  them.  Their 
establishment  was  large  and  extensive,  and  it  might  well  be 
that  in  conducting  the  business  arising  from  it,  as  it  was 
important  that  they  should  have  a  full  supply  of  water  for 
their  mills,  they  were  willing  to  be  liberal  beyond  their  pro- 
portionate share  in  sustaining  these  improvements.  It  is  not 
at  all  times  easy  to  discern  and  analyze  the  motives  and  inter-* 
ests  which  induce  men  to  enter  into  contracts  of  this  charac- 
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ter.  The  great  practical  advantages  to  be  derived  from  an 
enterprise  of  this  kind  are  often  an  essential  element  and  an 
important  consideration,  and  will  sometimes  outweigh  all 
other  questions,  and  induce  those  who  represent  great  interests 
to  make  heavy  sacrifices,  and  to  assume  even  unjust  propor- 
tions and  unequal  burdens.  The  plan  of  assessment  seems  to 
have  been  adopted  after  due  deliberation,  and  was  fully 
approved ;  and  although  the  defendants  may  not  have  used  or 
needed  all  the  water,  yet  they  had  a  right  to  its  use  and  en- 
joyment, under  the  articles  of  association.  The  apportionment 
made,  and  the  fact  that  they  had  not  fully  exercised  this 
right  can  scarcely  be  considered  as  a  defense,  when  they  are 
called  upon  to  perform  and  fulfill  the  conditions  of  their  con- 
tract. Even  although  it  may  be  onerous,  yet  there  is  not,  I 
think,  such  a  change  of  circumstances  as  would  authorize  the 
interference  of  a  court  of  equity  with  the  arrangement.  Can 
it  be  said,  with  justice  and  fairness,  that  the  bargain  is  hard 
and  unconscionable  where,  at  least  heretofore,  great  advan- 
tages have  flowed  from  it,  and  there  is  no  material  change  in 
the  situation  and  circumstances  of  the  parties  ?  I  think  not. 
Here  was  an  agreement  made  upon  an  adequate  consideration 
and  with  a  full  and  complete  appreciation  of  its  character, 
and  so  long  as  there  is  no  allegation  or  proof  of  fraud,  or 
mistake  or  surprise,  I  am  inclined  to  the  opinion  that  a  court 
of  equity  can  not  hold  that  it  is  illegal  and  inequitable,  and 
for  that  reason  refuse  to  decree  a  specific  performance.  (  Will. 
Eq,  Jur.  268.  2  Story's  Eg.  Jur.  769.) 

If  the  views  expressed  upon  the  point  last  discussed  are 
sound  and  correct,  then  the  ruling  of  the  Judge,  excluding 
the  testimony  of  the  civil  engineers  tending  to  show  that  the 
purchases  and  expenditures,  for  which  the  assessments  were 
made,  did  not  proportionably  advantage  the  defendants,  and 
that  the  assessments  made  for  them  were  unequal  and  unjust 
towards  the  defendants,  was  correct,  and  the  exception  to  the 
decision  not  well  taken. 

The  objection  that  the  assessment  was  illegally  and  irregu- 
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larly  made  is  based  upon  two  grounds*  (1.)  That  the  prop- 
erty of  Merritt,  executor,  &c.  of  Hart,  which  was  originally 
liable  under  the  articles  of  association,  not  being  represented 
by  an  owner  who  was  a  member,  the  scheme  of  apportion- 
ment failed.  (2.)  That  if  the  defendants  are  in  any  manner 
liable  to  contribute  to  the  expenditure  for  the  purchase  of 
Glass  lake  and  farm,  the  present  is  not  the  form  of  action. 

First  The  withdrawal  of  members  was  provided  for  by 
the  articles  of  association.  It  was  agreed  that  parties  who 
might  cease  to  be  owners  or  occupants,  should  upon  written 
notice  given  to  the  secretary,  of  the  fact,  be  discharged  from 
all  further  assessments  and  the  person  or  persons  who  suc- 
ceeded such  owners  or  occupants,  upon  signing  the  articles 
should  become  a  member  or  members  of  the  association. 
The  effect  of  this  provision,  I  think,  was  to  impose  upon 
those  who  remained,  after  any  withdrawal  and  any  neglect 
of  the  successor  to  become  a  member,  the  burthen  of  con- 
tributing their  due  proportion  as  previously  agreed  upon  to 
sustain  the  expenses  of  the  association.  It  would  not  neces- 
sarily follow  that  the  transfer  of  property  by  a  member  of 
the  association  without  a  substitution  of  a  successor  would 
destroy  the  plan  upon  which  it  was  organized.  Those  who 
remained,  unless  the  number  were  so  far  reduced  that  no 
benefits  would  arise  from  the  continuance  of  the  association 
would  still  be  interested,  and  liable  to  contribute  in  the  ratio 
they  had  agreed.  That  ratio  was  not  increased,  because  one 
or  more  members  withdrew.  Their  shares  still  remained  the 
same,  and  the  remaining  associates  were  bound  to  contribute 
in  that  proportion  so  long  as  it  was  important  to  continue  the 
organization  and  it  conferred  the  benefits  which  were  origi- 
nally designed.  This  was  a  part  of  the  contract  which  they 
solemnly  obligated  themselves  to  perform,  and  while  they 
continued  to  enjoy  its  fruits  and  to  reap  the  consideration 
expected,  and  they  suffered  no  injury,  theve  can  be  no  cause 
of  complaint. 

It  appears  that  the  plaintiffs  voluntarily  paid  the  assess* 
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mentB  due  upon  the  Merritt  property,  thus  making  the  full 
amount  except  the  proportion  now  claimed  of  the  defendants; 
and  although  not  obligated  to  do  so,  I  think  this  payment  so 
far  fulfilled  and  carried  out  the  principle  of  assessment 
agreed  upon,  as  to  preserve  the  organization.  Certainly  the 
defendants  were  not  injured  by  the  payment  of  the  share  of 
the  assessment,  which  the  Merritt  property  was  originally 
bound  to  contribute  by  the  other  associates,  and  under  the 
circumstances,  should  not  be  permitted  to  avail  themselves 
of  the  objection  that  it  was  illegal  and  unauthorized. 

Second.  I  think  the  action  was  properly  brought  in  its 
present  form.  By  the  concluding  portion  of  the  articles  of 
association  each  of  the  associates  severally  bound  himself 
to  pay  a  ratable  proportion  of  all  expenditures  for  the  im- 
provements made  and  to  be  made.  The  undertaking  was 
mutual.  The  covenants  were  with  each  other.  All  had  an 
equal  interest,  and  a  refusal  by  one  to  pay  made  all  the  others 
interested  in  enforcing  it.  The  liability  arises,  I  think,  on 
the  promise  to  each  other,  which  can  only  be  enforced  by  an 
action  among  themselves.  Those  to  whom  it  was  made  are 
the  proper  individuals  to  bring  the  action.  Nor  was  it 
essential  that  there  should  be  a  formal  division  of  the  inter- 
ests of  the  associates  into  shares.  The  proportions  were 
agreed  upon  by  the  associates,  thus  fixing  the  interest  of  each 
one  and  the  shares  .which  he  or  they  represented.  This  was 
a  sufficient  allotment,  within  the  articles  of  association. 

I  have  examined  the  various  objections  made  by  the  de- 
fendants to  the  admission  of  the  different  deeds  introduced 
in  evidence  by  the  plaintiffs  and  the  exceptions  presented  to 
the  rulings  of  the  Justice  upon  the  trial  in  admitting  evi- 
dence offered  by  the  plaintiffs  and  in  excluding  testimony 
offered  by  the  defendants.  I  am  of  the  opinion  that  they 
were  not  well  taken.  Some  of  the  points  urged  against  the  ad- 
missibility of  ttie  deeds  in  evidence  are  covered  by  the  remarks 
already  submitted  in  connection  with  other  branches  of  the 
case,  and  I  consider  an  extended  discussion  of  these  questions 
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in  detail  for  this  as  well  as  other  obvious  reasons,  unimport* 
^nt  and  uanecessarj. 

It  may  also  be  observed  that  the  exceptions  taken  to  the 
decision  of  the  Judge  in  refusing  to  dismiss  the  complaint, 
after  the  plaintiffs  had  rested  their  case,  and  in  refusing  to 
find  as  requested  by  the  defendants,  involve  some  of  the  same 
questions  already  discussed,  and  therefore  do  not  require 
especial  consideration. 

The  defendants  in  their  anfiwer  claim  that  they  are  entitled 
to  affirmative  relief,  and  ask  that  the  court  order  and  ad- 
judge that  the  award  and  determination  of  Marshall  and 
others,  to  whom  it  was  submitted  to  assess  and  apportion  the 
expenses  already  made,  and  thereafter  to  be  made,  in  propor- 
tion to  the  benefits  received,  shall  be  corrected,  modified  and 
80  adjusted  as  to  render  that  part  of  the  expenses  to  be  paid 
by  the  defendants  proportionate  to  the  advantage  derived,  and 
that  they  be  allowed  to  withdraw  from  the  association.  I  am 
at  loss  to  determine  how  this  court  upon  any  well  established 
principle  can  interfere  with,  or  readjust  the  apportionment 
already  made,  or  relieve  the  parties  from  the  obligations  which 
the  award  and  their  solemn  agreement  have  imposed  upon 
them.  I  have  already  discussed  the  question  arising  as  to  the 
unjust,  oppressive  and  inequitable  character  of  the  assess- 
ment, and  what  has  been  said  in  that  connection  is  mainly 
applicable  to  the  point  now  under  consideration.  There  is 
a  class  of  cases  where,  as  in  a  sale  or  conveyance,  there  is  a 
mistake  as  to  the  quantity  or  subject  matter  of  the  thing 
contracted  for,  or  where  by  accident  or  mistake  the  agreement 
is  materially  variant  from  what  the  parties  intended,  in  which 
cases  courts  of  equity  will  relieve  against  it.  {Marvin  v. 
Bennett,  8  Paige,  312.  26  Wend,  169.  Calverley  v.  WiU 
Hams,  1  Ves,  Jr,  210.     Gillespie  v.  Moon,  2  John.  Ch.  585.) 

I  do  not  consider  that  this  is  a  case  within  the  principle 
laid  down  in  the  authorities  above  cited.  Equity  will  not 
interfere  to  set  aside  a  contract  made  in  good  faith,  on  the 
ground  of  mistake  in  judgment  as  to  the  value  of  the  articles. 
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{Hunter  v.  Goudyj  1  Ham.  450.)  Nor  will  it  interfere  where 
there  was  no  fraud  or  misrepresentation,  or  surprise  or  mis- 
take, except  mistaken  calculations  and  an  unprofitable  bar- 
gain. (Segur  v.  Tingley,  11  Conn,  Rep,  134.  WiU.  Eq, 
Juris,  72.) 

The  most  which  can  be  claimed  by  the  defendants  in  the 
present  case  is,  that  there  was  a  mistaken  calculation,  and 
that  by  means  of  changes  made  by  them  in  employing  st^am, 
in  the  place  of  the  water  power,  they  did  not  derive  the  ad- 
vantages from  the  improvements  of  the  association  which  they 
otherwise  would  have  done.  Conceding  that  the  defendants 
have  not  needed  and  have  not  used  more  than  half  the  water 
coming  to  them,  in  my  opinion  it  does  not  relieve  them  from 
the  obligations  which  they  have  assumed.  It  is  enough  that 
they  have  a  right  to  enjoy  the  benefits  conferred,  and  their 
voluntary  abandonment  of  these  furnishes  no  good  ground 
for  equitable  relief.  Nor  do  I  think  that  the  defendants  can 
be  allowed  to  withdraw  as  members  of  the  association.  Al- 
though the  defendants  )xave  not  of  late  enjoyed  the  full  benefit 
of  their  improvements,  and  have  refused  to  participate  further 
in  the  transactions  and  business  of  the  association,  and  have 
sought  to  abandon  their  connection  with  it,  they  can  not  be 
permitted  thus  to  exonerate  themselves  from  responsibility. 
If  the  court  had  the  power  to  adjudge  that  they  might  in 
this  way  dissolve  their  relationship,  and  be  discharged  from 
further  duties  and  obligations  as  members,  it  would  be  a 
question  for  grave  consideration,  exceedingly  difficult  to 
determine,  upon  what  terms  and  conditions  such  a  with- 
drawal would  be  tolerated  and  allowed.  It  would  be  im- 
possible, as  a  condition  of  withdrawal,  to  deprive  them 
entirely  of  the  use  of  the  water  power  which  had  been  largely 
increased  and  furnished  them  by  the  improvements  made  by 
the  association,  and  utterly  impracticable  to  restore  the  parties 
to  the  precise  condition  of  afiairs,  and  to  the  same  equitable 
footing  which  they  relatively  occupied  before  the  improvements 
were  made  by  the  association.     The  efiect  of  any  such  with- 
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drawal  would  inevitably  impose  additional  burthens  upon  the 
remaining  associates,  while  the  defendants  would  continue  to 
use  and  enjoy  the  privileges  conferred,  if  not  as  much  as  for- 
merly, yet  to  the  extent  which  they  desired.  No  rules  of 
compensation  could  well  be  provided  and  established  for  such 
a  contingency.  As  the  parties  are  situated,  at  the  present 
time,  I  am  not  conscious  of  any  just  and  fair  mode  by  which 
the  court  can  permit  any  of  the  members  of  the  association 
to  withdraw,  and  do  even  handed  and  exact  justice  and  equity 
to  all  the  parties.  And  although  there  may  be  some  hard- 
ship in  compelling  the  defendants  to  contribute,  yet  I  think 
no  case  for  the  affirmative  relief  asked  for  by  the  defendants 
is  made  out,  and  no  such  relief  authorized  by  the  law. 

I  have  carefully  examined  and  considered,  with  that  delib- 
eration which  the  important  questions  involved  in  me  case  at , 
bar  demands  from  the  court,  all  the  points  taken  and  sugges- 
tions made  in  the  learned  and  elaborate  brief  of  the  defend- 
ants' counsel,  and  have  not  been  able  to  discover  any  good 
ground  for  disturbing  the  decision  of  the  trial  court.  The 
judgment  must  therefore  be  affirmed,  with  costs. 

Peckham,  J.     concurred  in  the  result. 

HoGEBOOM,  J.     expressed  no  opinion. 

Judgment  affirmed 

[Albany  Gbitbbal  Tbbic,  September  19, 1864.    Feckhtm^  Hogeboom  and  MUUr, 
Justices.] 
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Jacob  H.  Martin  vs.  Jane  Houghton. 

•To  consUtute  a  lieaue  which  will  amoant  to  a  defense  to  an  action  of  trespass^ 
there  must  be  a  permission  to  enter  upon  the  premises,  which  may  be  ex- 
press, or  implied  from  circumstances. 

Where  the  defendant  had  been  id  the  habit,  for  thirty  years,  of  yisiting  the 
house  of  the  plaintiff,  and  crossing;  his  grounds  without  objection,  the  fami- 
lies being  upon  intimate  terms ;  Held  that  these  fkcts  would  justiQr  the  jury 
in  finding  an  implied  license. 

THIS  is  an  appeal  from  the  judgment  of  the  county  court 
of  Albany  county  reversing  the  judgment  of  a  justice  of 
the  peace.  The  plaintiff  complained  against  the  defendant 
in  trespass  for  crossing  his  premises  after  the  defendant  was 
forbidden  to  do  so.  The  defendant  interposed  an  answer 
containing,  1st.  A  general  denial ;  2d.  License  from  the  plain- 
tiff to  cross ;  3d.  That  the  public  had  a  right  to  cross  the 
path.  The  action  was  tried  by  a  jury,  who  rendered  a  ver- 
dict in  favor  of  the  defendant.  The  additional  facts  appear 
in  the  following  opinion. 

J.  H,  Clutey  for  the  appellant. 

Jra  Skafer,  for  the  respondent. 

By  the  Courts  Ingalls,  J.  It  appears  from  the  evidence 
of  the  plaintiff  that  the  defendant  had  been  in  the  habit  of 
coming  upon  the  premises  of  the  plaintiff  for  a  series  of  years, 
and  within  the  two  years  next  prior  to  the  trial  she  passed 
through  the  door  yard ;  sometimes  upon  one  side  of  the  house 
and  at  other  times  upon  the  other  side.  There  was  a  path, 
some  part  of  the  time,  upon  which  the  defendant  traveled. 
The  plaintiff  testified  that  the  defendant  came  to  his  house 
a  number  of  times,  but  he  did  not  know  and  could  not  tes- 
tify whether  he  had  sent  for  her.  That  he  forbade  her  cross- 
ing his  place,  at  different  times,  and  she  said  she  would  go, 
and  did  go.  That  he  told  the  defendant  she  should  not  cross 
the  path,  but  might  cross  along  the  stone  wall.     That  she 
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afterwards  passed  around  the  houses  and  he  then  told  her 
she  should  not  cross  his  place  at  all. 

The  defendant  testified,  in  substance,  that  she  had  lived 
at  her  brother's  since  she  was  bom,  and  that  there  had  been 
a  path  from  her  brother's  to  the  plaintiff's  which  she  had 
traveled  for  thirty  years.  That  -the  plaintiff  forbade  her 
going  on  the  path,  but  gave  her  permission  to  go  along  the 
stone  tpall;  and  that  she  was  going  along  the  wall  when  the 
boy  told  her  to  go  off  the  rye ;  that  she  had  traveled  that 
path  in  going  to  the  plaintiff's  when  his  mother  was  sick ; 
that  the  families  had  been  on  intimate  terms;  that  she  had 
seen  the  path  plowed  up  and  a  furrow  plowed  for  a  path. 
I  think  from  all  the  evidence  the  jury  were  justified  in  find- 
ing that  no  trespass  was  committed  by  the  defendant,  upon 
the  premises  of  the  plaintiff,  after  she  was  forbidden  to  enter 
thereon.  The  plaintiff  testified  that  the  defendant  had  been 
in  the  habit  of  visiting  his  house,  and  would  not  swear  that 
such  visits  were  not  by  invitation.  He  testified  that  he  told 
the  defendant  she  should  not  cross  the  path,  but  might  cross 
along  the  stone  wall.  There  is  nothing  in  the  evidence  to 
show  where  the  stone  wall  was  located,  or  that  in  going 
around  the  house  she  did  not  go  along  the  wall.  The  evi- 
dence does  not  show  at  what  period,  after  she  was  forbidden 
to  cross  the  premises,  she  crossed  the  same,  nor  but  that  such 
crossing  was  along  the  stone  wall.  It  is  quite  apparent  that 
the  families  had  been  on  friendly  terms,  and  the  defendant 
had  been  a  welcome  visitor  at  the  plaintiff's  house,  and  for  a 
period  of  thirty  years  had  been  accustomed  to  travel  upon 
the  path  spoken  of. 

It  can  hardly  be  inferred  from  the  evidence  that  the  plain- 
tiff, at  the  time  he  forbade  the  defendant  crossing  upon  the 
path,  and  at  the  same  time  gave  her  permission  to  travel 
along  the  wall,  supposed  the  defendant  guilty  of  trespass, 
for  which  he  designed  to  hold  her  accountable.  The  jury 
were  also  ^ustified^  fronoi  the  eyi4ence^  in  finding  that  the 
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defendant  did  not  enter  upon  the  premises  in  violortion  of  the 
permission  of  the  plaintiff,  after  she  was  forbidden. 

If  inferences  are  to  be  indulged,  they  must  be  in  support 
of  and  not  against  proceedings  in  a  justice's  com*t ;  and  where 
a  party  seeks  to  reverse  a  judgment,  he  must  show  affirma- 
tively that  error  has  been  committed,  and  that  he  has  been 
prejudiced  thereby.  The  defendant  interposed  one  defense, 
that  the  entry  upon  the  premises  was  by  the  license  of  the 
plaintiff.  To  constitute  a  license  which  amounts  to  a  defense 
to  an  action  of  trespass,  there  must  be  a  permission  to  enter 
upon  the  premises,  which  may  be  express  or  implied  from 
circumstances,  and  it  has  been  held  that  familiar  intimacy 
between  families  may  be  evidence  from  which  a  general  license 
for  such  purpose  may  be  presumed.  {Adams  v.  Freeman^ 
12  John,  408.  Syron  v.  Blakeman,  22  Barb,  336.  Haight  v. 
Badgley^  15  id,  502.    Pierrepont  v.  Barnard^  2  Seld,  279.) 

In  the  last  case  the  question  of  license  is  fully  considered. 
Certainly  where  a  party  has  for  years  been  in  the  habit  of 
yisiting  the  house  of  another  without  objection,  a  license 
will  be  implied.  Any  other  rule  would  be  unreasonable  and 
oppressive.  In  this  case  the  defendant  for  thirty  years  had 
exercised  that  privilege — the  families  being  upon  intimate 
terms — and  upon  this  ground  alone  the  jury  would  in  my 
judgment  have  been  justified  in  finding  an  implied  license. 
The  defendant's  case,  however,  does  not  rest  there.  Both 
the  plaintiff  and  the  defendant  testify  to  an  express  permis- 
sion to  the  defendant  to  pass  along  the  stone  wall,  and  the  evi- 
dence does  not  show  that  the  defendant  entered  the  premises 
after  that  permission  was  revoked ;  nor  that  the  defendant 
went  elsewhere  than  along  the  wall,  after  the  permission  was 
given. 

I  do  not  think  a  fatal  error  was  committed  in  allowing  the 
witnesses  to  testify  in  regard  to  the  length  of  time  the  path 
had  been  there.  That  evidence  was  pertinent  upon  the  ques- 
tion of  license,  to  ascertain  how  long  the  defendant  had  been 
in  the  habit  of  visiting  the  plaintiff's  house,  and  by  what 
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way  she  went,  with  a  view  to  show  how  marked  and  notori- 
ous had  been  the  exercise  of  the  privilege,  as  all  these  cir- 
cumstances had  a  tendency  to  characterize  the  transaction, 
and  were  properly  considered  in  determining  the  nature  and 
extent  of  the  permission  relied  upon  to  establish  the  license. 
It  did  not  by  any  means  follow  that  those  facts  bore  neces- 
sarily upon  a  question  of  title.  Indeed  the  evidence  does 
not  show  that  the  defendant  attempted  to  assert  any  title  or 
absolute  right  to  enter  upon  the  premises.  On  the  contrary, 
when  the  plaintiff  forbade  the  use  of  the  path,  the  defendant, 
by  the  permission  of  the  plaintiff,  went  along  the  wall. 

No  principle  is  better  settled  than  that  a  party  may  liti- 
gate a  question  of  license  in  a  justice's  court.  {Dolittle  v. 
Eddy  J  7  Barh,  75.  Ex  parte  Ooburtiy  1  CoweUy  568.)  In 
Kent's  Com.  (vol.  3,  p.  452,)  the  author  says:  "License  is 
an  authority  to  do  a  particulstr  act  or  series  of  acts  upon 
another's  land  without  possessing  any  estate  therein.  It  is 
founded  on  personal  confidence,  and  is  not  assignable,  nor 
within  the  statute  of  frauds."  {See  also  Piprrepont  v.  Bar- 
nard,  2  Seld.  279.) 

In  reviewing  proceedings  of  justices'  courts,  great  liberality 
is  to  be  exercised,  and  a  judgment  is  not  to  be  reversed  for  a 
trivial  error  which  does  not  affect  the  merits.  (Bort  v.  Smith, 
5  Barb.  283.     Spencer  v.  S.  and  W.  R.  R.  12  id.  382.) 

I  am  of  opinion  that  the  defendant  established  a  license 
to  enter  upon  the  plaintiff's  premises,  which  constituted  a 
defense  to  the  action,  and  that  no  error  was  committed. by 
the  justice  in  adnutting  evidence,  which  should  reverse  the 
judgment  of  the  justice's  court.  The  judgment  of  the  county 
court  must  be  reversed,  and  the  judgment  of  the  justice 
affirmed,  with  costs. 

[Albajtt  Gbhsbai.  Tbbx,  September  18, 1865.  Sogibwrn,  MUUr  and  JngaM$, 
Justices.] 
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Luther  Corey  and  Jeremiah  Wright,  plaintiffs  in  error j 
V8.  The  People  of  the  State  of  New  York,  defendants 
in  error. 

A  widow,  after  her  quarantine  of  thirty  days  has  expired,  has  no  right  to  tho 
possession  of  premises  of  winch  her  husband  died  seised,  and  no  right  to 
enter  thereon  for  her  dower  before  it  has  been  assign^  to  her. 

The  law  does  not  justify  the  owner  of  real  or  personal  property  in  taking  pos- 
session of  it  by  his  own  act,  from  another,  unless  he  can  do  so  without 
violence  or  a  breach  of  the  peace. 

The  rightful  owner  of  a  house,  haying  obtsdned  possession  thereof  peaceably,  and 
having  the  right  to  the  possession,  will  be  justified  in  using  all  necessary  force 
to  defend  his  possession. 

And  one  who  has  rented  the  house,  as  tenant  of  the  owner,  and  acts  under  him 
in  entering  it,  possesses  the  same  right  to  use  foro  in  keeping  the  possession 
that  the  owner  has. 

If  the  owner  of  a  house,  finding  the  same  unoccupied  as  a  dwelling,  draws  out 
the  staple  holding  the  lock  that  fastens  the  door,  and  enters  the  house,  he  will 
be  deemed  to  have  entered  peaceably,  notwithstanding  the  former  occupants, 
claiming  title,  may  have  continued  to  use  it  as  a  store  house  in  which  they 
kept  grain,  salt,  fiour,  &c. 

npHE  plaintiffs  in  error,  (Corey  and  Wright,)  were  found 
A  guilty  of  an  assault  and  battery  upon  Sanford  Brown,  in 
the  Broome  county  court  of  sessions,  in  December,  1864,  and 
Corey  was  sentenced  by  that  court  to  pay  a  fine  of  ^10,  and 
Wright  was  also  sentenced  by  the  same  court  to  pay  a  fine 
of  six  cents.  The  record  and  exceptions  taken  on  the  trial 
in  that  court  by  the  plaintiffs  in  error  were  brought  before 
the  Supreme  Court  by  writ  of  error. 

It  appeared  on  the  trial  that  one  Nelson  Corey  owned  a 
piece  of  land  in  the  town  of  Vestal,  in  the,  county  of  Broome, 
and  that  he  had  a  wife  with  whom  he  had  lived  in  a  house 
on  the  land.  While  living  in  the  house  on  the  land  he  went 
into  the  service  of  the  United  States  as  a  soldier,  and  died 
while  in  that  service.  He  had  no  issue,  and  left  no  will.  His 
widow  remained  in  the  house,  and  in  August,  1863,  she  mar- 
ried Sanford  Brown,  who  lived  with  her  in  the  house  until 
January,  1864,  wlien  he  moved  and  lived  with  her  on  a  lot 
he  owned  near  by.    He  and  his  wife  left  some  grain  and  other 
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things  in  the  house,  on  the  land  of  which  Nelson  Corej  died 
seised,  and  Brown  kept  the  door  of  the  house  locked,  and  he 
occasionally  went  to  the  house  and  upon  the  land,  and  claimed 
to  have  possession  of  the  same  in  right  of  his  wife. 

The  plaintiff  in  error,  (Luther  Corey,)  was  the  father  of 
Nelson  Corey,  and  claimed  the  land  as  heir  of  his  son.  He 
leased  the  land  and  house  to  his  co-plaintiff  in  error,  (Wright,) 
and  they  went  upon  the  land  and  broke  open  the  house  and^ 
took  possession  of  the  same  on  the  4th  day  of  April,  1864, 
no  person  being  on  the  land  or  in  the  house  when  they  went 
there.  They  had  moved  some  of  Wright's  household  goods 
into  the  house,  and  had  put  up  a  stove  in  it,  when  Brown 
came  there  and  went  into  the  house  and  asked  Corey  what 
right  he  had  there,  who  answered  he  had  business  there,  for 
it  was  his  property.  Brown  claimed  the  house  and  land,  and 
forcibly  put  Corey  and  Wright,  and  the  goods  of  the  latter,  out 
of  the  house.  They  resisted,  Corey  claiming  that  he  owned  the 
house,  aiSd  that  he  and  Wright  had  the  right  to  the  possession 
of  it,  and  to  remain  there.  Corey  and  Wright  fought  Brown 
in  their  attempts  to  remain  in  the  house,  and  struck  him  in  re- 
sisting his  efforts  to  put  them  out ;  and  it  was  for  blows  they 
then  and  there  inflicted  upon  Brown,  in  attempting  to  remain 
in  the  house,  that  they  were  convicted  and  fined  in  the  court 
of  sessions. 

The  counsel  of  Corey  and  Wright  requested  the  court  to 
instruct  the  jury*  that  Corey,  being  the  owner  of  the  property, 
as  the  heir  at  law  of  his  son,  had  the  right  to  enter  upon  said 
property  and  take  peaceable  possession  thereof;  but  the  court 
refused  so  to  instruct  them,  and  Corey  and  Wright  excepted. 
8aid  counsel  also  requested  the  court  to  instruct  the  jury  that 
Corey,  being  the  owner  of  the  property,  had  a  right  to  enter 
upon  it  peaceably,  himself,  and  with  his  servants  and  property, 
and  Corey  being  so  upon  his  property,  Brown  had  no  right  to 
remove  or  attempt  to  remove,  him  or  his  property  by  force ; 
but  the  court  refused  so  to  instruct  the  jury,  and  Corey  and 
Wright  excepted.    The  court  refused  to  instruct  the  jury 
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that  Corey  was  entitled  to  the  possession  of  the  house  and 
land  at  the  time  he  entered  thereon,  and  Corey  and  Wright 
excepted. 

The  court  charged  the  jury,  in  substance,  that  the  right  of 
dower  Mrs.  Brown  had  in  the  property  gave  her  the  right  to 
the  possession  of  it ;  to  which  Corey  and  Wright  excepted. 
The  court  also  charged  the  jury  that  if  Brown,  upon  first 
learning  that  Corey  and  Wright  had  entered  upon  the  prop- 
erty, immediately  attempted  to  get  them  from  it,  he  had  the 
right  to  eject  them,  and  in  so  doing  to  use  all  force  necessary 
for  that  purpose ;  to  which  Corey  and  Wright  excepted.  The 
court  also  charged  the  jury  that  if  Brown  and  his  wife  left 
the  property  intending  to  retain  possession  of  it,  as  testified 
to  by  Brown,  then  Brown  and  his  wife  were  in  possession  of 
it  when  the  defendants  went  there,  and  the  defendants  had 
no  right  to  go  there,  and  Brown  had  the  right  lo  remove 
them  by  force,  if  they  would  not  go  away  without  it ;  to 
which  Corey  and  Wright  excepted.' 

Other  requests  to  charge  which  were  refused,  and  that 
part  of  the  charge  where  the  court  said  "  If  either  Corey  or 
Wright  had  the  right  of  possession,  or  had  actual  possession, 
Brown  had  no  right  to  interfere,"  do  not  vary  the  eflfect  of 
the  other  refusals  to  charge  as  Corey  and  Wright  requested 
the  court  to  charge,  or  the  eflfect  of  the  portions  of  the  charge 
above  set  forth. 

Lewis  Seymour,  ior  the  plaintiflfs  in  error. 

0.  W,  Chapmany  (district  attorney,)  for  the  defendants  in 
error. 

By  the  Court,  Balcom,  J.  Luther  Corey  was  the  owner 
in  fee  of  the  premises  in  dispute,  as  heir  at  law  of  his  de- 
ceased son.  Nelson  Corey,  at  the  time  of  the  fight  between 
him,  Wright  and  Brown  for  the  possession  of  the  house. 
The  widow  of  Nelson  Corey,  who  had  married  Brown,  was 
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entitled  to  dower  in  the  premises,  but  it  had  not  been  assigned 
to  her,  and  her  right  to  it  rested  in  action  only.  She  has  no 
estate  in  the  land,  and  as  her  quarantine  of  forty  days  from 
the  death  of  her  first  husband,  Nelsoiji  Corey,  had  expired, 
•  she  was  not  entitled  to  the  possession  of  the  premises,  and 
she  and  her  husband,  Brown,  were  trespassers  thereon  (See 
Jackson  v.  CfDonaghy^  7  John.  247 ;  1  Waahhurn  on  Real 
Property^  253.)  She  had  no  right  to  the  possession  of  the 
premises,  and  no  right  to  enter  thereon  for  her  dower,  because 
it  had  not  been  assigned  to  her.  Such  is  the  law  in  this 
state,  though  it  is  otherwise  in  New  Jersey  and  some  other 
states.  {See  4  Kenl^a  Com.  ^th  ed.  p,  65,  &c.)  Brown  had 
no  right  to  occupy  the  premises,  for  the  reason  that  his  only 
claim  to  the  same  was  in  right  of  his  wife  as  widow  of  Nel- 
son Corey,  deceased.  Luther  Corey,  as  owner  in  fee  of  the 
premises,  was  entitled  to  the  possession  of  the  same  when  he 
and  Wright  entered  thereon  and  took  possession  of  the 
house. 

It  was  proper  for  Wright  and  Corey  to  show  that  the  latter 
was  entitled  to  the  possession  of  the  premises,  though  that 
fact  would  have  been  immaterial  if  Brown  had  been  in  the 
house  at  the  time  they  entered  it.  {See  Parsons  v.  Brown, 
15  Barb.  590.)  Had  Brown  been  in  the  house  at  that  time, 
he  would  have  had  the  right  to  defend  his  possession,  and  the 
right  to  use  all  necessary  force  to  keep  Corey  and  Brown  out 
of  it.  The  law  does  not  justify  the  owner  of  real  or  personal 
property  in  taking  possession  of  it,  by  his  own  act,  from 
another,  unless  he  can  do  so  without  violence  or  a  breach  of 
the  peace.  {Scribner  v.  Beach,  4  Denio,  448.  Willard  v. 
Warren,  17  Wend.  257.  People  v.  Smith,  24  Barb.  16.) 
Brown  and  his  wife  were  not  living  in  the  house,  and  no  per- 
son was  there  when  Corey  and  Wright  went  there  and  drew 
out  the  staple  which  held  the  lock  that  fastened  the  door,  and 
entered  the  house.  They  had  taken  the  actual  possession  of 
the  house,  and  Wright  had  moved  in  some  of  his  goods  as 
tenant  of  Corey,  when  Brown  came  there  and  forcibly  put 
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them  out.  Corey  and  Wright  must  be  deemed  to  have  taken 
possession  of  the  house  peaceably,  though  they  were  obliged 
to  break  open  the  door  to  enter  it ;  and  having  obtained  pos- 
session of  the  house  peaceably,  and  having  the  right  to  the 
possession  of  the  same,  they  were  justified  in  using  all  neces-- 
sary  force  to  defend  their  possession.  (See  4  Denio,  448 ; 
17  Wend,  251]  15  Barb,  590;  24  id.  16.) 

It  can  pot  be  said  that  the  house  was  Brown's  castle  or  the 
castle  of  his  wife,  for  they  did  not  live  in  it  or  use  it  at  the 
time  as  a  dwelling.  They  used  it  only  as  a  store  house,  in 
which  they  kept  grain,  salt,  flour,  pork  barrels,  old  trumpery, 
&c.  It  was  not  on  premises  where  they  lived,  and  was  no 
more  sacred  than  a  bam.  And  as  Corey  obtained  possession 
of  it  without  violence  or  a  breach  of  the  peace,  and  owned  it 
and  had  the  right  to  the  possession  of  it,  he  was  justified  in 
attempting  to  retain  the  possession  of  the  same;  and  as 
Wright  had  rented  the  house  as  tenant  of  Corey  and  acted 
under  him  in  entering  it,  he  possessed  the  same  right  to  use 
force  in  keeping  the  possession  of  it  that  Corey  had. 

For  these  reasons  we  are  of  opinion  the  court  of  ses- 
sions committed  errors  in  charging  the  jury  and  by  refusing 
to  charge  some  of  the  propositions  they  were  requested  to 
charge  ;  and  that  the  judgment  of  that  court  should  be  re- 
versed, and  a  new  trial  granted  therein. 

So  decided. 

[Bbooxb  Gsvbxul  TbbMi  November  21, 1865.  Farhtr,  Matm  and  Baieoas 
Jostioee.] 
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C.  leased  certain  premises  to  S.  for  the  tenn  of  five  years,  subject  to  the  fol  • 
lowing  provision :  ^"  In  case  the  said  C.  shall  sell  the  said  premises  at  any 
time  after  the  first  two  years,  he  shall  pay  to  the  said  S.  fifty  dollars,  and 
allow  him  to  gather  the  crops  then  sown  or  planted  upon  said  premises,  and 
8.  to  give  it  up  to  said  C."  Held  that  it  might  fairly  be  inferred  fh>m  this 
provision  of  the  cbntract  that  it  was  the  intention  of  the  parties  that  the  $60 
should  be  paid  only  in  the  event  of  a  sale  of  the  premises  to  a  third  party ; 
and  that  the  sum  named  was  not  recoverable  upon  a  sale  to  8.  himself. 

THIS  is  an  appeal  from  a  judgment  of  the  county  court  of 
Albany  county,  affirming  the  judgment  of  a  justice's 
court.  The  defendant  leased  to  the  plaintiff  certain  premises 
situated  in  Castleton  for  the  term  of  five  years,  subject  to 
the  following  provision  :  "  In  case  the  said  Civill  shall  sell 
the  said  premises  at  any  time  after  the  first  two  years,  he  shall 
pay  to  said  Seaman  fifty  dollars,  and  allow  him  to  gather  the 
crops  then  sown  or  planted  upon  said  premises,  and  Seaman 
to  give  it  up  to  said  CivilV  The  lease  bears  date  January 
23,  1860.  On  the  16th  day  of  May,  1863,  Civill  sold  and 
conveyed  the  premises  to  Seaman,  who  continued  in  the  pos- 
session thereof.  The  action  was  brought  by  Seaman  to 
recover  the  fifty  dollars,  and  judgment  having  been  rendered 
against  him  in  the  justice's  court,  he  appealed  therefrom  to  the 
county  court  of  Albany  county,  where  the  judgment  was 
affirmed. 

John  H.  BeynoldSy  for  the  appellant. 

Ira  Shafer^  for  the  respondent. 

By  the  Courty  Ingalls,  J.  In  construing  the  instrument 
in  question,  the  intentioli  of  the  parties  is  to  be  ascertained, 
if  possible,  and,  when  ascertained,  carried  into  effect  so  far  as 
the  rules  of  law  will  permit. 

I  think  it  may  be  fairly  inferred  from  the  provision  of  the 
contract,  that  it  was  the  intention  of  the  parties  that  the  $50 
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should  be  paid  only  in  the  event  of  a  sale  of  the  premises  to 
a  third  party. 

By  the  above  provision  of  the  lease,  Seaman,  in  case  of 
sale,  was  to  hAve  not  only  the  $50,  but  also  the  right  to  gather 
the  crops,  which  latter  privilege  is  inconsistent  with  the  idea 
of  a  sale  of  the  premises  to  himself,  which  would  embrace 
that  right.  But  it  was  further  provided  that  Seaman  should 
surrender  up  the  premises  to  CiviH  in  case  of  sale,  which  is 
only  consistent  with  the  idea  of  a  sale  to  a  third  party.  No 
such  surrender  could  have  been  contemplated  if  Seaman  be- 
came the  purchaser,  as  it  would  be  in  effect  surrendering  the 
premises  to  himself,  when  the  lease  only  provides  for  a  sur- 
render to  Civill. 

It  is  quite  obvious  that  the  payment  of  the  fifty  dollars, 
and  the  right  to  remove  the  crops,  was  intended  as  a  compen- 
sation to  Seaman  in  case  he  was  deprived  of  the  possession  of 
the  premises  before  the  expiration  of  his  term,  by  a  sale  to  a 
third  party.  Such  is  a  fair  and  reasonable  construction  of 
the  contract.  Seaman  has  voluntarily  purchased  the  premises 
and  continued  in  the  undisturbed  possession  of  the  same.  If 
it  had  been  the  understanding  of  the  parties  that  the  $50  was 
to  be  paid  in  case  of  a  sale  to  Seaman,  it  is  but  reasonable  to 
infer  that  such  sum  would  have  been  deducted  from  the  pur- 
chase, price  of  the  premises,  or  some  other  provision  then 
made  for  the  payment  thereof. 

This  is  a  consideration  of  some  significance  bearing  upon 
the  question  as  to  the  intention  of  the  parties  in  regard  to 
the  payment  of  the  $50,  and  indicates  either  that  the  plain- 
tiff did  not  deem  himself  entitled  to  the  money,  or  intended 
to  waive  the  payment  thereof.  The  platntiff  has  failed  to  es- 
tablish a  case  entitling  him  to  recover,  and  the  judgment  of 
the  county  court  must  be  affirmed,  with  costs. 

[Albakt  Gevb&al  Tbbx,  December  4, 1865.  So^doomf  Feckham,  MHUr  and 
Jn^offf,  Justices.]   . 
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Cbawford  and  others  V8,  Collins  and  others. 

The  parties  to  a  copartnership  may  give  it  any  name  they  please,  and  all 
contracts,  obligations  or  notes  made  with,  or  given  to  such  firm,  may  be  pros- 
ecuted in  the  indiyidual  names  of  its  members. 

The  act  of  April  24, 1862,  "  to  provide  for  the  collection  of  demands  against 
ships  and  vessels,"  applies  to  canal  boats. 

By  the  third  section  of  that  act,  which  requires  th^  specification  of  lien  to  be 
filed  in  the  office  of  the  clerk  of  "  the  county  in  which  the  debt  shall  have  been 
contracted,"  the  legislature  meant  the  port  where  the  contract  was  performed, 
or  completed  and  became  a  debt ;  not  the  locality  where  the  bargain  was  made. 

Accordingly,  where  a  contract  for  towing  a  boat  from  Troy  to  New  York  was 
made  in  Troy,  the  sum  to  be  pud  not  becoming  due  until  the  delivery  of  the 
boat  at  New  York;  Meid  that  the  agreement  did  not  become  a  debt  until 
performance,  which  took  place  In  New  York ;  and  hence  the  debt  might  be 
said,  within  the  spirit  and  intent  of  the  statute,  to  have  been  contracted  in 
the  latter  city,  and  that  the  specification  was  therefore  properly  filed  in  the 
New  York  clerk's  office. 

A  general  agent  of  a  towing  company  has  authority  to  sign  and  verify  the  speci- 
fication mentioned  in  the  act,  in  b^alf  of  his  principals,  it  being  an  act  in  the 
business  of  his  agency ;  and  such  signing  and  verification  is  the  act  of  his 
principals. 

A  Justice  of  the  Supreme  Court  has  authority  to  issue  a  warrant  under  the  act 
of  1862,  for  the  seizure  of  a  boat,  equally*  with  the  officers  authorized  by  law 
.to  perform  the  duties  of  a  Justice  of  such  court  at  chambers. 

Objecting  to  a  surety  in  a  bond  for  insufficiency,  even  though  the  objecUon  is 
sustained,  and  another  surety  added,  will  not  release  the  former,  so  long  as  his 
name  is  on  the  bond  when  it  is  finally  accepted.  ^ 

THIS  was  an  action  tried  at  the  circuit,  before  the  court  and 
jury,  wherein  a  verdict  was  rendered  for  the  plaintiffs  sub- 
ject to  the  opinion  of  the  court  at  general  term.  The  parties 
now  move,  the  plaintiffs  for  judgment  and  the  defendants  for 
a  dismissal  of  the  complaint.  The  action  was  upon*  a  bond 
given  by  the  defepdants  to  the  "  Union  Towing  Company," 
on  a  proceeding  under  chap.  48^  of  the  Laws  of  1852,  page 
956,  entitled  "  An  act  to  provide  for  the  collection  of  debts 
against  shipd  and  vessels."  The  plaintiffs  compose  a  firii, 
or  co-partnership,  known  as  the  "  Union  Towing  Company," 
and  keep  offices  at  New  York  and  Oswego,  whose  business  is 
towing  boats  on  the  canal  by  horse  power,  and  on  the  Hudson 
river  by  steam.     The  defendant^  Collins,  owned  the  canal  boat 
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Sidney  L.  Cross,  and  the  plaintiffs,  at  his  request,  towed  said 
canal  boat  from  Troy  to  New  York  for  the  sum  of  |^60, 
arriving  in  New  York  on  the  19th  day  of  November,  1863. 
Said  towing  has  never  been  paid  for.  On  the  third  day  of 
December,  1863,  the  plaintiffs  filed  in  the  clerk's  office  of  the 
city  of  New  York,  specifications  of  lien  on  said  boat.  The 
said  canal  boat  remained  in  New  York  until  the  29th  day  of 
November,  when  it  went  to  Rondout  and  returned  in  ten  days. 
It  then  remained  at  New  York  twenty  days.  It  then  went 
to  Elizabethport,  loaded,  and  came  back  and  went  to  Eliza- 
bethport  and  back  again,  and  then  remained  in  New  York  all 
winter.  It  left  New  York  again  about  the  first  of  May,  1864, 
and  has  not  since  returned  to  that  city.  On  the  19th  of 
October,  1864,  the  plaintiffs,  by  then-  agent,  applied  to  a 
Justice  of  the  Supreme  Court,  who  issued  a  warrant  under 
said  act,  and  the  boat,  then  at  Schenectady,  was  seized  by 
the  sheriff  under  said  warrant. 

The  petitioner  set  forth  the  name  of  the  co-partnership, 
who  composed  it,  and  the  proceedings  were  had  in  the  name 
of  the  "  Union  Towing  Company."  After  the  seizure  of  said 
boat,  the  bond  on  which  this  action  is  brought  was  executed 
and  delivered  and  the  boat  released.  This  bond  was  executed 
by  all  the  defendants.  It  was  to  the  Union  Towing  Company, 
its  successors  or  assigns,  specified  the  claim  for  which  the 
boat  had  been  seized,  and  was  conditioned  to  pay,  or  cause 
to  be  paid,  unto  said  Union  Towing  Company,  the  amount 
of  all  claims  which  should  be  established  to  be  due  to  them, 
and  to  have  been  a  subsisting  lien  upon  said  canal  boat,  in 
pursuance  of  the  provisions  of  chap.  482,  Laws  of  1862. 
The  jury  rendered  a  verdict  for  the  plaintiflEa  for  $101.06. 

J.  L.  Hilly  for  plaintiffs. 

Mitchell  &  Beattie,  for  defendants. 

By  the  Court,  James,  J.  This  action  was  properly 
brought  in  the  individual  names  of  the  plaintiffs ;  they  were  the 


SCHENECTADY-JANTJARY,  1866.  271 

Crawford  r.  Collins. 

persons  who  composed  the  firm  known  as  the  "  Union  Tow- 
ing Company,"  the  real  owners  of  the  debt  and  the  legal 
holders  of  the  bond.  The  parties  to  a  copartnership  may 
give  it  just  such  name  as  they  please,  and  all  contracfts,  ob- 
ligations, or  notes,  made  with  or  given  to  such  firm,  may  be 
prosecuted  in  the  individual  names  of  its  members. 

It  is  different  with  corporations ;  but  the  Union  Towing 
Company  was  not  a  corporation.  Chapter  482,  of  the  Laws 
of  1862,  has  application  to  canal  boats.  The  first  section  is 
made  applicable  to  sea  going  or  ocean  bound  vessels,  or  to 
any  other  vessel ;  and  its  fifth  subdivision  includes,  among 
other  items  for  which  a  vessel  may  be  seized,  that  of  towing. 
Bouvier  says :  "  In  maritime  law,  vessel  is  a  ship,  brig,  sloop, 
or  any  other  craft  used  in  navigation."  When  a  legislature 
in  its  enactments  distinguishes  between  sea  going  and  other 
vessels,  the  latter  clause  should  be  received  in  its  largest  sense, 
and  be  held  to  include  all  craft  used  in  navigating  any  of  the 
waters  or  canals  of  the  state.  The  case  of  Many  v.  Noyes, 
(5  Hill,  34,)  was  decided  under  the  Revised  Statutes,  (2  B.  S, 
493,)  which  only  contained  the  words  "  ships  or  vessels,"  and 
did  not  name  ^Howing"  as  one  of  the  debts  which  might  be 
a  lien.  The  act  of  1862  was  a  substitute  for  the  Revised 
Statutes,  repealing  the  latter,  and  its  enlarged  terms  show  a 
design  to  extend  its  benefits  beyond  the  narrow  construction 
given,  by  the  courts,  to  the  repealed  statute. 

The  third  section  of  the  statute  requires  the  specification 
of  lien  to  be  filed  in  the  office  of  the  clerk  of  the  county  in 
which  the  debt  shall  have  been  contracted.  This  claim  was 
for  towing  the  canal  boat  Sidney  L.  Cross  from  Troy  to  New 
York.  The  offer  to  tow  the  boat  to  New  York  was  made  at 
Troy,  and  there  accepted;  but  no  time  of  payment  was 
specified,  no  payment  made,  or  negotiable  obligation  given, 
and  hence  the  money  did  not  become  due  until  the  delivery 
of  the  boat  at  New  York.  The  place  of  bargain  was  Troy, 
but  the  agreement  did  not  become  a  debt  until  performance ; 
it  was  completed  in  New  York ;  and  hence,  in  a  legal  sense, 
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the  debt  may  properly  be  said,  within  the  spirit  and  intent 
of  said  statute,  to  have  been  contracted  in  New  York.  A 
careful  consideration  of  the  statute  will  demonstrate  this. 
A  lien  is  given  by  said  act  against  vessels  for  work  done,  or 
materials  furnished;  for  provisions  or  stores;  for  wharfiage 
or  keeping  of  vessels  in  port ;  for  loading  or  unloading ;  and 
for  towing.  Some  of  these  are  matters  which  can  only  be 
performed  or  rendered  at  the  port  where  the  vessel  lies,  while 
others  may  be  contracted  for  elsewhere,  to  be  performed  at 
such  port,  to  be  paid  for  when  performed.  If  a  vessel  lay  in 
the  port  of  Albany,  a  contract  for  loading  or  unloading  might 
be  made  in  Troy,  but  could  only  be  performed  in  Albany. 
While  executory,  no  debt  is  created ;  but  when  performed,  a 
debt  would  exist.  So  if  provisions  were  contracted  for  in 
Schenectady,  to  be  delivered  on  board  in  Albany,  or  goods  on 
a  wharf  at  Albany,  were  contracted  for  in  New  York  to  be  paid 
for  at  Albany ;  or  a  contract  made  by  a  steamer  in  the  Nar- 
rows off  Richmond  county  to  tow  a  vessel  into  New  York,  to 
be  paid  for  on  reaching  port.  In  each  case  the  executory  con- 
tract would  be  in  one  county,  to  be  completed  in  another ;  until 
completed  no  debt  would  exist ; .  and  can  there  be  a  doubt  that 
the  legislature  intended  the  specification  of  lien  should  be  filed 
in  the  latter  county.  No  purpose  would  be  subserved  by  a 
filing  in  Rensselaer  in  the  one  case,  or  in  Schenectady,  New 
York  or  Richmond  in  the  others.  The  intention  of  the 
legislature  was  to  furnish  a  record  where  creditors  and  pur- 
*  chasers  might  seek  information;  and  in  the  counties  where 
were  the  ports  at  which  the  vessel  had  touched.  What  the 
legislature  meant  by  the  term  "the  county  in  which  such 
debt  shall  have  been  contracted,"  was  the  port  Vhere  a  con- 
tract was  performed,  or  completed,  and  became  a  debt ;  not 
the  locality  where  a  bargain  was  made.  In  this  view,  the 
specification  was  properly  filed  in  the  New  York  clerk^s 
office. 

The  statute  requires  that  to  constitute  a  lien,  a  specifica- 
tion of  the  same  shall  be  sworn  to  by  the  person  having 
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the  same,  his  legal  representatives,  agents  or  assigns.  The 
specifications  in  this  case  stated  that  the  Union  Towing 
Company  composed,  &c.  had  a  lien  upon  the  canal  boat 
Sidney  L.  Cross  for  towing,  &c.  and  was  signed  and  sworn 
to  by  C.  T.  Benjamin,  agent.  The  proof  of  the  agency  of 
Benjamin  was  sufficient.  As  general  agent  he  had  the 
authority  to  sign  and  verify  such  specification,  it  being  an  act 
in  the  business  of  his  agency,  and  such  signing  and  verifica- 
tion was  the  act  of  his  principal. 

For  enforcing  the  lien  given  by  the  act,  it  provides  that 
any  person  having  a  lien  may  apply  for  a  warrant  to  any 
officer  "authorized  to  perform  the  duties  of  a  Justice  of  the 
Supreme  Court  at  chambers."  In  this  case  application  was 
made  to  a  Justice  of  the  Supreme  Court  and  the  warrant 
granted  by  him.  It  is  insisted  that  no  authority  to  issue 
such  warrant  is  vested  in  a  Justice  of  the  Supreme  Court  by 
the  act,  but  only  in  such  officers  as  are  authorized  by  law  to 
do  what  a  Justice  can  do  at  chambers.  In  this  we  differ 
from  the  learned  counsel  of  the  defendants,  and  hold  that  the 
authority  exists  with  the  Justices  of  this  court  equally  with 
those  authorized  by  law  to  perform  their  duties  at  chambers. 

The  bond  sued  upon  seems  to  have  been  executed  by  all 
the  defendants.  Upon  its  face,  all  are  liable  for  such  an 
amount  as  was  established  as  due  the  plaintiff's.  It  was  in- 
sisted that  because  Vincent,  one  of  the  sureties  thereon,  was 
objected  to  as  not  being  a  freeholder,  and  held  not  competent 
for  that  reason,  and  another  surety.  Day,  afterwards  added, 
the  bond  again  presented  and  then  approved,  Vincent  was  not 
liable  thereon.  But  objecting  to  Vincent  for  insufficiency, 
even  though  the  objection  was  sustained,  and  another  surety 
added,  would  not  release  Vincent,  so  long  as  his  name  was  on 
the  bond  when  finally  accepted  and  the  property  released. 

On  the  trial  the  plaintiffs'  claim  for  towing  was  proved ; 
the  claim  had  been  made  a  lien  upon  the  boat,  and  was  in 
force  when  the  boat  was  seized ;  it  was  released  upon  the  de- 
livery of  the  bond  in  suit ;  its  execution  by  the  defendants 
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was  duly  proved;  the  jury  have  assessed  that  claim  at 
1^101.06 ;  and  for  that  sum  judgment  should  be  directed  for 
the  plaintiffs  with  costs. 

[ScHENECTADT  Gekbral  Tbbx,  Janiutrj  2,  1866.    Boekn,  Jamu  and  iZoM- 
kraiUj  Justices.] 


, ^  Bbeese  and   Mumford  vs.  United   States   Telegraph 

^*^^  Company. 

A  telegraph  company  furnished  to  the  public  printed  blanks,  upon  which  per- 
sons wishing  to  send  messages  were  to  write  the  same.  These  blanks  con- 
tained a  printed  heading,  in  which  the  company  stated  the  conditions  upon 
which  it  would  transmit  messages;  provided  a  method  of  guarding  against 
errors  or  delays  in  the  transmission'  or  delivery  of  messages,  by  a  repe- 
tition thereof;  and  declared  that  it  was  agreed  between  the  company  and 
the  signer,  that  without  such  repetition,  the  liability  of  the  company  for  such 
error  or  delay  should  be  limited  to  the  amount  paid  for  transmission,  unless 
the  message  was  specially  insured.  After  the  blank  date,  and  before  the 
space  for  the  message,  were  these  words:  "  Send  the  foUowmg message,  sub- 
ject to  the  above  conditions  and  agreement."  Held  that  such  a  printed 
blank,  before  being  filled  up,  was  a  general  proposition  to  the  public  of  the 
terms  and  conditions  upon  which  messages  would  be  sent  and  the  company 
become  liable  in  case  of  error  or  Occident. 

That  by  writing  a  message  under  such  a  heading,  and  signing  and  delivering  it 
for  transmission,  the  sender  accepted  the  proposition,  and  it  became  an  agree- 
\ment  binding  upon  the  company  only  according  to  its  specified  terms  and 
conditions. 

And  that  this  legal  consequence  was  not  varied  by  the  &ct  that  the  sender  of 

the  message  had  not  read  the  printed  conditions  and  agreement  thus  sub- 

/         scribed.    That  such  an  omission  would  be  gross  negligence,  which  he  woiild 

'  not  be  allowed  to  set  up  to  establish  a  liability  against  the  company  which 

was  expressly  stipulated  a^^ainst. 

Against  such  a  claim  the  principle  of  estoppel  inpaU  applies  in  full  force. 

Telegraph  companies  are  not  common  carriers.  The  two  kinds  of  business 
have  but  a  mere  fimciful  resemblance,  and  can  not  be  subjected  to  the  same 
legal  rules  and  liabilities. 

But  even  if  they  were  common  carriers,  their  right  to  limit  their  liability,  bj 
express  contract,  is  well  settled. 

The  plaintifi^  delivered  to  the  defendant,  for  transmission  from  Palmyra  to 
their  correspondents  in  New  fork,  a  message  directmg  the  purchase  of  "  $700 
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in  gold,"  written  upon  such  a  printed  blank  as  above  described,  and  signed 
by  them,  withoat  ordering  the  message  to  be  repeated^  or  providing  for  its  be- 
ing insurtd.  Through  the  error  of  some  of  the  defendant's  operators,  the 
message,  as  delivered  to  the  correspondents,  required  them  to  purchase 
''$7000"  instead  of  the  smaller  sum;  in  consequence  of  which  error  the 
plaintiffs  suffered  serious  loss.  Hdd  that  they  could  not  recover  the  amount, 
of  the  company. 

CONTROVERSY  without  action,  submitted  under  section 
372  of  the  Code.  The  following  are  the  facts : 
On  the  16th  of  March,  1865,  George  W.  Cuyler,  president 
of  the  First  National  Bank  of  Palmyra,  acting  for  the 
plaintiffs,  presented  to  the  defendant,  a  corporation  duly  in- 
corporated, and  engaged  in  the  business  of  transmitting 
messages  and  dispatches  by  electric-  telegraph  for  hire,  over 
its  line  of  wires,  extending  from  the  city  of  New  York  north- 
wardly and  westwardly,  at  its  office  in  Palmyra,  a  certain 
dispatch  written  upon  the  ordinary  blank  of  the  defendant, 
and  requested  the  same  to  be  transmitted  to  the  parties  to 
whom  the  same  was  addressed,  and  paid  for  such  transmis- 
sion the  fee  charged  by  the  defendant,  but  did  not  pay  for, 
nor  request  to  have  the  same  repeated.  The  blank  and  mes- 
sage thereon  written  were  as  follows : 

"No. —  To  all  points,  in  the  United  States  and  British 
Provinces.     Reg'd. 

United  States  Telegraph  Company. — E.  C.  Fellows, 
Gen'l  Supt.,  Syracuse,  N.  Y.  W.  H.  Kirtland,  Ass't  Supt. 
Rochester,  N.  IT.  N.  Randall,  President,  Syracuse,  N.  Y. 
S.  C.  Hay,  Secretary,  N.  Y. 

In  order  to  guard  against  errors  or  delays  in  the  transmis- 
sion or  delivery  of  messages,  every  message  of  importance 
ought  to  be  repeated  by  being  sent  back  from  the  station  to 
which  it  is  directed  to  the  station  from  which  it  is  sent,  and 
compared  with  the  original  message.  Half  the  tariff  price 
will  be  charged  for  thus  repeating  and  comparing.  And  it  is 
hereby  agreed,  between  the  signer  or  signers  of  this  message 
|md  this  compauy^  tbc^t  this  compQuy  b1\aU  not  b^  held  rQ» 
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Bponsiblo  for  errors  or  delays  in  the  transmission  or  delivery 
of  this  message,  if  repeated,  beyond  the  amonnt  of  fifty 
dollars,  unless  a  special  agreement  for  insurance  be  made  and 
paid  for  at  the  time  of  sending  the  message  and  the  amount 
of  risk  specified  in  the  agreement,  and  that  in  case  this  mes- 
sage is  not  repeated,  this  company  shall  not  be  held  respon- 
sible for  any  error  or  delay  in  the  transmission  or  delivery  of 
same  beyond  the  amount  paid  for  transmission,  unless  speci- 
ally insured,  and  the  amount  of  risk  paid  for  and  specified 
in  this  agreement  at  the  time;  nor  shall  this  company' be 
held  liable  for  errors  in  ciphers,  or  ol^pcure  messages ;  nor  for 
any  error  or  neglect  by  any  other  company  over  whose  lines 
this  message  may  be  sent  to  reach  its  destination ;  and  this 
company  is  hereby  made  the  agent  of  the  signer  of  this  mes- 
sage to  forward  it  over  the  lines  of  other  companies  when 
necessary.  No  agent  or  employee  is  authorized  or  allowed 
to  vary  the  terms  of  this  agreement,  or  make  any  other  or 
verbal  agreement,  and  no  one  but  the  superintendent  is 
authorized  to  make  a  special  agreement  for  insurance.  This 
agreement  shall  apply  through  the  whole  course  of  this  mes- 
sage on  all  lines  by  which  it  may  be  transmitted. 

Palmyra,  March  16,  1865. 
Send  the  following  message,  subject  to  the  above  conditions 
and  agreement : 

To  Cammann  &  Co.  No.  56  Wall  street.  New  York. 
Buy  us  seven  ($700)  hundred  dollars  in  gold. 

Geo.  W.  Cutlek,  Pt 
No.  2.    Please  write  your  address  under  your  signature.*' 

Cuyler  had  on  hand  at  his  office  a  lot  of  these  blanks, 
which  the  defendant  had  left  there  to  secure  business,  and 
took  the  blank  in  question  from  amongst  the  others  and  wrote 
the  dispatch  upon  it.  But  neither  Cuyler  nor  the  plaintiflFs 
had  ever  read  the  printed  portion  of  scdd  blanks.  The  mes- 
sage thus  delivered  was  duly  transmitted  from  the  office  at 
Palmyra^  as  written ;  but  by  some  error  of  some  of  the  de« 
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fendant's  operators  working  between  Palmyra  and  New  York, 
the  precise  cause  of  which  is  unknown,  it  was  received  in 
New  Yoltk  and  sent  and  delivered  to  Oammann  &  Co.  in  the 
following  form:  "To  Cammann  &  Co.,  No.  56  Wall  street, 
New  York  Buy  us  seven  thousand  dollars  in  gold.  Geo. 
W.  Cuyler,  Pi." 

In  consequence  of  the  receipt  of  this  message,  Cammann 
&  Co.  immediately,  on  the  same  day,  purchased  on  account , 
of  the  plaintiffs  $7000  in  gold  coin,  and  paid  for  the  same 
the  then  market  price  of  $1.71  in  legal  tender  notes  for  each 
dollar  in  gold.  A9  sooi}  as  possible  after  the  discovery  of  the 
error,  the  plaintiffs  notified  the  defendant  of  the  same,  and 
of  the  purchase,  and  tendered  to  the  defendant  the  gold  so 
purchased,  at  the  price  which  had  been  paid,  and  gave  notice 
that  unless  the  defendant  elected  to  accept  said  gold  at  the 
price  paid,  the  same  would  be  sold  in  the  public  market  for 
the  highest  price  and  the  defendant  held  liable  for  the  loss. 
The  defendant  refused  the  tender,  and  the  gold  was  accord- 
ingly sold  at  the  best  market  price,  which*  was  $1.51}  in 
legal  tender  notes,  by  which  a  loss  was  sustained  of  $1244.25. 

The  plaintiffs  seek  to  recover  the  amount  of  this  loss,  with 
interest. 

Charles  McLotUh,  for  the  plaintiffs.  I.  The  defendant  is 
engaged  in  a  particular  branch  of  business  in  which  the 
interests  of  the  public,  and  in  this  instance  the  plaintiffs, 
are  deeply  concerned.  The  essential  incidents  of  their  busi- 
ness, for  which  they  fix  their  own  price  and  receive  whatever 
compensation  they  choose  to  charge,  are  speed  and  accuracy. 
They  engage  to  do  a  certain  service  for  a  given  price.  The 
greatest  importanca  attaches  to  their  strict  performance  of 
that,  which  they  fix  and  receive  their  own  terms  for  doing. 
The  legal  obligation  is  the  same,  whether  a  message  is  car- 
ried upon  wires  or  goods  are  carried  upon  a  route.  The  breach 
of  contract  in  either  case  may  be  attended  with  similar  con- 
sequences, and  the  lialnlity  should  be  no  less. 
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By  the  statute  of  the  state  of  New  York,  it  is  made  the 
"duty  of  the  owner  or  the  association  owning  any  telegraph 
line  doing  business  within  this  state,  to  receive  dispatches 
from  or  for  other  telegraph  lines  or  associations,  and  from  or 
for  any  individual,  and  on  payment  of  their  usual  charges^ 
for  individuals  for  transmitting  dispatches  as  established  by 
the  rules  and  r^ulations  of  such  telegraph  lines,  to  transmit 
the  same  with  impartiality  and  good  faith."  (2  B.  S.  5th  ed. 
740,  §41.)  Under  this  statute  the  company  assume  to  the 
public  the  relation  of  common  carriers.  The  fact  that  they 
are  bound  by  law  to  transmit  all  messages  for  individualSy 
places  them  in  the  same  position  as  carriers  or  innkeepers. 
{Orange  Bank  v.  Brown,  3  Wend.  158-164.  Coggs  v.  Ber- 
nard, 2  Ld.  Baym,  909.  Sweet  v.  Barney,  23  N,  Y.  Bep. 
335-337,  and  cases  cited.  2  Renins  Com.  2d  ed.  598.)  They 
carry  a  commodity — intelligence — for  the  public  indiscrimi- 
nately, and  there  is  perceived  no  difference  whether  they  carry 
a  message  upon  wires,  or  a  tangible  packet  in  hand  or  bag. 
{McAndrew  v.  Electric  Telegraph  Co.,  17  Com.  B.  B.  3, 
84  Com.  Law.)  In  Parks  v.  AUa  California  Telegraph 
Company,  the  plaintiff  sent  a  message  requiring  his  agent 
to  attach  the  property  of  one  of  the  plaintiff's  debtors.  The 
message  was  delayed,  and  other  creditors  obtained  attach- 
ments prior  to  the  plaintiff.  The  debtor  became  insolvent, 
whereupon  the  plaintiff  brought  the  action  against  the  com-  . 
pany  and  recovered.  The  tompany  were  held  to  be  "  common 
carriers"  in  the  strongest  language.  {Parks  v.  Cal.  Tel.  Co., 
•13  Cal  Bep.  442.  4  Am.  Law  Beg.  N.  S.  197-199,  Feb. 
1865.)  The  statute  in  California  relating  to  telegraph  com- 
panies is  the  same,  in  terms,  as  our  statute  above  quoted. 
In  Dryburg  v.  N.  Y.  and  Washington  Pr.  Tel.  Co.,  an  indi- 
vidual had  telegraphed  to  the  plaintiff,  a  florist,  for  "  two 
hand  bouquets."  The  message  was  delivered  "  two  hundred 
bouquets/'  which  the  florist  furnished,  but  the  sender  refused 
to  receive  them.  The  florist  brought  the  action  against  the 
company,  and  recovered  the  value  of  the  two  hundred  bou- 
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quets.  The  court  held  that  the  company  was  a  common  car- 
rier, with  the  same  duties  and  obligations  springing  from  the 
same  sources,  i.  e.  the  public  nature  of  their  employment, 
and  the  contract  under  which  the  particular  duty  is  assumed, 
{N.  7.  and  W.  Pr.  Tel  Co,  v.  Dryburgh,  35  Penn.  B,  208. 
Bowen  dt  McNamee  v.  Lake  Erie  Tel.  Co.^  OhiOy  1  Am.  Law 
Beg.  685.)  In  Stevenson  v.  Montreal  Tel.  Co.,  the  Queen's 
Bench  held  that  the  principle  governing  the  liability  of  the 
defendant,  was  similar  to  that  governing  railway  companies 
or  carriers — that  they  are  bound  to  discharge  the  duty  which 
they  have  undertaken,  with  care  and  diligence,  and  with  a 
redsonable  degree  of  skill  and  efficiency,  and  that  if  they  fail 
in  any  of  these  particulars,  the  person  who  employed  them 
can  recover  from  them  in  a  court  of  law  compensation  in 
damages  for  the  injury  which  they  have  occasioned;  not 
always  to  the  full  extent  of  what  such  person  may  have  lost, 
but  compensation  for  any  injury  directly  and  naturally 
arising  from  the  company's  default,  and  such  as  may  con- 
sequently be  fairly  supposed  to  have  been  within  the  con- 
templation of  the  parties  when  the  service  was  undertaken. 
{MSS.  Beport)  (But  the  case  was  decided  for  the  defendant, 
on  the  ground  that  the  company  was  not  liable  for  the  de- 
fault of  its  connecting  lines.)  In  Landsberger  v.  The  Mag. 
Tel.  Go.,  the  defendant  was  held  liable  for  the  non-delivery 
of  a  dispatch ;  and  it  was  further  held  that  the  company 
was  liable  for  all  the  damages  sustained — gains  as  well  as 
losses.  (Landsberger  v.  Mag.  Tel.  Co.  32  Barb.  530-533.) 
In  Lockwood  v.  Independent  Line  of  Tel.  Co.,  a  merchant  in 
New  York  ordered  a  message  sent  as  follows :  "  Stop  sewing 
pedal  braid  until  I  see  you."  The  message  delivered  was : 
"Keep  sewing  pedal  braid  until  I  see  you."  From  this  error 
a  large  quantity  of  braid  was  manufactured  into  unfashion- 
able shapes.  The  merchant  received  and  sold  them  and  then 
brought  his  action  against  the  company  for  the  error,  and 
recovered  the  full  value' of  the  braid  and  the  cost  of  manu- 
facturing, less  the  amount  for  which  he  sold-  the  unfashiona- 
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ble  bonnets.  {New  York  Corn.  Pleas,  November  16,  1865^ 
he/ore  Judge  Daly,  MSS,  Sep.)  In  Leonard  &  Burton  v. 
The  Alb.  N.  T.  and  Buffalo  Mag.  Tel.  Co.,  the  Supreme 
Court  of  the  5th  district  held  the  defendant  liable  for  the 
whole  value,  where  the  word  sacks  was  made  to  read  casks 
in  delivering  a  message.  {MSS.  Report.  Trevor  v.  Wood, 
26  How.  458-467.) 

II.  It  is  claimed  that  the  conditions  printed  upon  the  blank 
used,  release  the  company  from  liability — the  message  being 
neither  repeated  nor  insured  as  therein  provided.  The  de-| 
fendant  had  left  blanks  at  the  office  of  Mr.  Cuyler,  to  secure 
business.  He  took  the  blank  from  among  them  to  write  the 
message  upon.  He  or  the  plaintiff  had  never  read  the 
printed  portion  of  the  blank,  and  therefore  it  must  be 
assumed  had  no  knowledge  of  it.  1.  The  law  is  well  settled 
that  common  carriers  can  not  limit  their  liability  by  notice^ 
though  expressly  brought  to  the  knowledge  of  the  person 
with  whom  they  are  dealing.  {Dorr  v.  N.  J.  Steam  Navi^ 
gation  Go.,  1  Kern.  485^90.  Bissdl  v.  N.  T.  0.  R.  R. 
25' N.  T.  Rep.  445,  per  Sdden,  J.)  A  notice  is  of  no  avail 
unless  the  owner  assents  to  its  terms.  {Nevins  v.  Bay  State 
Steamboat  Co.,  4  Bosw.  225.  Hollister  v.  Nowlen,  1-9  Wend. 
234.  Cole  V.  Goodwin,  Id.  251.  N.  J.  Steam  Nav.  Co., 
V.  Merchants'  Bank,  6  How.  U.  S.  Rep.  344-382.)  If  it  is 
claimed  that  the  conditions  are  a  notice,  it  wiU  not  release 
the  defendants,  for  (1.)  No  notice  is  sufficient,  within  the 
cases;  (2.)  It  was  not  brought  home  to  the  plaintiffs ;  (3.)  It 
appears  affirmatively  ttat  they  had  no  knowledge  and  never 
assented  to  any  of  the  terms  of  the  notice.  In  the  case  of 
the  Steam  Nav.  Co.  cited.  Judge  Nelson  says :  "  If  his  lia- 
bility can  be  limited,  it  can  not  be  by  any  act  of  his  own. 
He  can  not  do  it  without  the  assent  of  the  parties  concerned, 
and  this  is  not  to  be  implied  or  inferred  from  a  general  notice 
to  the  public,  which  may  or  may  not  be  assented  to.  Noth- 
ing short  of  an  express  stipulation,  pdirol  or  in  writing,  should 
be  permitted  to  discharge  him  from  the  duties  which  the  law 
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annexes  to  his  employment."  (6  Hoio.  U.  S.  Rep,  382.)  If 
by  the  later  decisions  the  defendant  could  limit  liability  by  an 
express  agreement,  (1  Kern.  485 ;  20  N,  7.  Rep.  173 ;  24 
How.  290,)  there  was  no  agreement  here.  The  plaintiflfs  had 
no  knowledge  of  the  conditions,  and  never  assented  or  agreed 
to  them.  (6  How.  above.)  If  there  is  no  knowledge,  there 
can  be  no  contract.  There  must  be  a  certain  and  definite 
proposition,  and  a  reciprocal  assent — an  offer  and  accept- 
ance— a  mutuality — a  meeting  of  minds;  or  no  contract 
can  exist.  {Siory  on  Cont.  §  378.)  2.  We  claim  that  the 
law  of  contracts  and  of  public  policy  preclude  the  defendant 
from  limiting  liability  as  attempted  by  these  conditions.  The 
liability  of  a  carrier  rests  on  the  policy  of  the  law,  inde- 
pendent of  contract.  (29  N.  T.  Rep.  115.)  The  condi- 
tions are  without  reason  or  justice.  They  are  that  the  com- 
pany will  not  be  responsible  for  errors  or  delays  beyond  $50 
if  repeated,  and  if  not  repeated  that  they  will  not  be  liable 
beyond  the  amoimt  paid  for  transmission,  unless  specially 
insured,  and  that  no  one  but  the  superintendent  is  authorized 
to  make  such  special  agreement  for  insurance.  Thus  the 
whole  object  of  the  person  attempting  to  use  the  telegraph 
is  frustrated.  '  His  object  is  haste.  By  these  conditions  he 
is  forced  to  telegraph  twice.  He  must  seek  the  superintend- 
ent, and  make  with  him  a  contract  of  insurance.  He  must 
then  abandon  the  motive  which  prompts  the  use  of  the  tele- 
graph. If  this  delay  must  precede  accuracy,  the  public 
mails  will  afford  a  cheaper,  safer,  more  accurate  and  more 
expeditious  mode  of  communication.  He  finds  a  company 
holding  itself  out  to  transmit  his  message.  He  pays  their 
price,  and  has  a  right  to  expect  them  to  deliver  it  without 
examining  a  long  list  of  technical  and  ex  parte  conditions. 
The  defendant  contracts  as  well  to  deliver  as  to  transmit  the 
message  delivered  to  them.  {Foy  v.  Troy  and  Boston  R.  R. 
24  Barb.  382.)  In  Dryburg*s  case,  (cited  ante,)  it  was  held 
that  where  a  message  was  sent  subject  to  the  same  conditions 
otf  here^  ihe  conditions,  if  competent,  did  not  excuse  the 
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defendant  for  sending  or  delivering  a  diflferent  message  from 
the  one  ordered.  Judge  Woodward  says :  "  One  of  the  plain- 
est of  their  obligations  is  to  transmit  the  very  message  pre- 
sented." (Dryburg  v.  N.  T.  and  W.  Tel  Co.,  35  Penn,  B. 
298.)  There  it  is  held  there  is  no  question  as  to  the  responsi- 
bility of  the  defendant  to  the  sender.  ,{Ppinion  of  Shars^ 
wood,  J,)  In  Birney  v.  Same,  where  a  message  ordered, 
subject  to  the  same  conditions,  was  forgotten  by  the  operator, 
the  defendant  was  held  liable  for  full  damages.  {Birney  v. 
,  N,  7.  and  W.  Tel  Co.,  18  Maryland  B.  341.)     It  is  sub- 

mitted that  the  company  should  be  held  equally  responsible 
nsf     J^tu4j  ^^'^^^  ^^1  transmit  the  wrong  message  as  where  they  forget 
t'ff    /fo  ^^  right  one.     The  consequences  may  be  the  same  to  the 
^  Q,      sender,  but  in  this  case  are  iar  worse.     In  Mc Andrew  v. 
iCanu./i^l^ag.  Tel  Co.,  (17  Oomi.B.  0,)  where  the  conditions  were 
-*-     ^  held  to  release  the  defendant,  the  plaintiff  had  actual  notice, 

and  his  acquiescence  in  them  seems  to  have  been  the  point  in 
the  minds  of  the  court.  In  Camp  v.  West,  Un.  Tel  Co., 
(1  Metcalf,  Kentucky,  B.  167,)  the  court  say  that  there  was 
no  express  contract,  but  that  the  conditions  were  a  notice  of 
which  the  plaintiff  had  knowledge,  and  acted  under,  and 
decided  the  case  on  that  point.  The  decision  is  an  authority 
for  the  plaintiffs  here,  inasmuch  as  it  holds  that  acting  under 
the  conditions  is  no  evidence  of  an  express  contract,  and  it 
can  not  be  used  against  the  plaintiffs,  because  it  holds  that  the 
conditions  are  a  mere  notice,  and  by  the  decisions  cited  ante, 
a  notice  will  not  help  the  defendant.  (1  Kern.  485-490,  25 
N.  Y.  Bep.  445.)  3.  The  taking  off  and  delivering  b  differ- 
ent message  than  the  one  sent,  is  negligence.  A  message  sent 
will  not  change  upon  the  wire,  and  a  competent  operator  will 
take  off  the  same  that  was  put  on.  It  was  held  in  Dryburg' s 
case,  {ante,)  that  had  the  message  been  insured  under  these 
conditions,  it  would  have  made  no  difference,  where  the 
wrong  message  was  delivered ;  that  what  the  company  in- 
sure against  is  not  the  negligence  of  their  employees,  but  the 
delays  and  mistakes  which  are  unavoidable.     {Opinion  of 
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Sharsioood,  J,  35  Penn,  B,  300.)  No  conditions  will  ex- 
empt from  negligence,  and  it  can  not  even  be  contracted 
against.     (1  Kern,  485.    4  Seld.  375.) 

HI.  The  measure  of  damages  is  the  whole  loss  of  the 
plaintiffs  as  established  in  the  case,  with  interest.  It  is  the 
direct  and  immediate  loss  sustained  from  the  error  of  the 
defendant,  and  is  completely  within  the  rule  laid  down  in 
Griffin  v.  Colver,  (16  K  7.  Bep.  489-494.)  If  any.  thing 
can  be  supposed  to  have  entered  into  the  contemplation  of 
the  parties  when  the  message  was  ordered,  it  can  be  nothing 
else  than  the  price  of  gold  and  the  sum  which  the  amount 
ordered  would  cost.  The  loss  upon  the  surplus  over  the 
order  is  the  loss  sustained  by  the  error  of  the  defendant. 
The  law  aims  at  complete  compensation  for  the  injury  sus- 
tained. (Sedgwick  on  Damages,  ch,  3.  16  N.  T,  Hep.  494.) 
The  case  shows  that  notice  was  immediately  given  to  the 
defendant  and  a  tender  made,  which  having  been  refused, 
the  sale  was  made.  In  Hodson  v.  Wash.  Tel,  Co,,  a  message 
ordering  the  purchase  of  five  hundred  bales  of  cotton,  was 
delivered  by  the  company  twenty-five  hundred  bales,  and  it 
was  held  that  the  defendant  was  liable  for  the  loss  on  the 
sale  of  the  surplus  above  the  order,  after  notice  given  and 
tender  refused  by  the  company,  and  that  the  measure  of 
damages  was  the  loss  on  such  resale,  together  with  all  charges 
and  factor's  commissions.  {Hodson  v.  Wash,  Tel,  Co,,  15 
GrattaUj  (Va,)  122.)  In  Parks'  case,  {cited  ante,)  a  judg- 
ment was  reversed  because  only  the  price  paid  for  transmis- 
sion was  allowed  as  damages,  and  it  was  held  that  the  entire 
damage  sustained  by  the  plaintiff  should  be  recovered,  to 
wit :  the  whole  debt,  which  but  for  the  error  and  delay  of  the 
company  he  might  have  secured  by  attachment.  (Parks  v. 
Cal  Tel.  Co.,  13  Cal.  Rep.  442.)  In  Stevenson  v.  Montreal 
Tel:  Co.,  the  Queen's  Bench  held  that  the  measure  of  dam- 
ages was  the  entire  ivjury  directly  and  naturally  arising 
from  the  company's  default.  In  Lockwood  v.  Independent 
Tel.  Co.,  (aide,)  the  court  held  that  the  measure  of  damages 
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was  the  cost  price  with  the  cost  of  manufacturing,  less  the 
amount  for  which  the  goods  were  sold.  The  principle  upon 
which  the  damages  in  Landaberger  v.  Mag,  Tel.  Co.^  (32  Barb. 
630,)  were  limited  to  the  price  paid  for  transmission  and  the 
interest  on  the  money  called  for  by  the  telegram  during  the 
time  it  was  delayed,  seems  to  have  been  because  it  did  not 
contain  sufficient  to  bring  within  the  contemplation  any  other 
item  than  interest,  as  required  by  the  rule  in  Oriffin  v.  Colver^ 
(16  N.  Y.  Rep.  498.)  The  court  say  (on  page  532)  that  it 
is  "  perfectly  clear  that  the  defendants  are  liable  for  all  the 
items  of  damage,"  and  it  is  difficult  to  see  how  they  reconcile 
this  opinion  with  the  decision.  Blit  (if  that  case  was  well 
decided)  it  is  submitted  that  the  telegram  in  this  case  con- 
veyed all  the  information  possible,  and  that  it  was  amply 
sufficient  fb  bring  within  the  contemplation  of  the  parties 
the  loss  which  might  accrue  from  an  error  or  default. 

IV.  The  judgment  of  the  court  should  be  in  favor  of  the 
plaintiffs  for  $1244.25,  with  interest  from  March  16,  1865. 

(?.  P.  Lowreyy  for  the  defendant.  I.  If  the  defendant  is 
liable  at  all  in  this  action,  it  is  either  as  a  common  carrier,  or 
an  ordinary  bailee  for  hire ;  and  if  the  plaintiffs  are  entitled 
to  recover,  it  must  be  upon  one  of  the  following  hypotheses  : 
{Treating  the  defendant  as  a  common  carrier.)  1.  That  it  is 
unable  by  any  contract,  special  acceptance,  or  notice,  to  relieve 
itself  from  liability  for  losses  not  happening  by  the  act  of  God 
or  the  public  enemy ;  or,  2.  That  being  able,  by  one  of  these 
modes,  to  limit  its  liability,  it  did  not  do  so ;  or,  {Treating 
the  defendant  as  an  ordinary  bailee  for  hire.)  3.  That, 
notwithstanding  the  terms  of  the  printed  blank  on  which  the 
message  was  written,  the  defendant  was  responsible  for  any 
negligence  on  the  part  of  its  servants ;  and  that  the  error 
was  caused  by  negligence. 

II.  Even  if  the  defendant  is  in  law  a  common  carrier,  it  is 
not  liable  in  this  case.  This  proposition  is  easily  sustained 
by  considering  as  to  the  carrier's  liability,  the  policy  by 
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which  it  ifl  imposed,  and  the  criterion  by  which  it  is  measurei 
(As  to  the-criterion  by  which  it  is  measured.)  1.  The  lia- 
bility of  carriers  is  peculiar  in  respect  that  it  is  imposed  by 
law  and  is  not  to  be  ayoided  by  act  of  the  carrier  alone ;  but 
this  liability  is  varying  and  not  absolute,  the  true  criterion  of 
liability  being  the  degree  of  control  which  the  nature  of  the 
article  or  the  circumstances  of  the  case  enables  the  carrier  to 
exercise  over  the  thing  carried.  Thus,  (a.)  The  carrier  of 
dead  or  immobile  goods  is,  in  the  absende  of  special  contract, 
an  insurer  for  safe  delivery  against  all  causes  of  preven- 
tion hot  arising  out  of  the  act  of  God  or  the  public  enemy, 
(6.)  The  carrier  of  living  animals  is  only  bound  to  the  utmost 
diligence,  and  having  exercised  that,  he  is  no  further  liable. 
(Olarke  v.  The  Rochester  and  Syracuse  B.  B.  Co,y  4  Kern. 
572.)  (c.)  The  carrier  of  slaves  "is  liable  only  for  ordinary 
neglect,"  when  paid  for  the  carriage.  (Boyce  v.  Anderson, 
2  Pet.  S.  G.  Bep.  150.)  Or,  when  not  paid,  for  gross  neglect 
only. ,  {Angell  on  Carriers,  §  122.)  And  the  same  rule  ap- 
plies to  carriers  of  passengers,  (rf.)  "VSJhen  the  owner  of 
goods  accompanies  them,  to  take  charge,  the  carrier  is  re- 
sponsible only  for  injuries  happening  through  his  own  unlaw- 
ful act  or  neglect,  in  the  transportation  merely.  {As  to  the 
policy  by  which  it  is  imposed.)  2.  Says  Lord  Holt,  in 
Coggs  V.  Bernard,  "This"  (the  rule  making  common  car- 
riers insurers  of  a  safe  delivery)  "  is  a  politic  establishment, 
contrived  by  the  policy  of  the  law,  for  the  safety  of  all  per- 
sons, the  necessity  of  whose  affairs  obliges  them  to  trust 
this  sort  of  persons,  that  they  may  be  safe  in  their  dealings. 
For  else  these  carriers  might  have  an  opportunity  of  undoing 
all  persons  that  had  any  dealings  with  them,  by  combining 
with  thieves,  &c.  and  yet  doing  it  in  such  a  clandestine  man- 
ner as  would  not  be  possible  to  be  discovered.  And  this  is 
the  uason  the  law  is  founded  upon  in  that  point."  Thus 
this  policy  is  seen  to  be  based  upon  that  distrust  which  Judge 
Story,  citing  an  ancient  writer,  calls  "the  sinew  of  wisdom ;" 
and  as  like  reason  makes  like  law,  the  rule  was  by  the  com* 
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mon  law  also  applied  to  carriers  by  water,  innkeepers  and 
stable  keepers.  (Story  on  Bailm,  §  490.)  An  auxiliary 
reason,  which  doubtless  entered  into  the  policy  of  the  law  in 
this  respect,  was  the  same  which  furnishes  the  measure  of 
the  carriei-'s  liability,  viz.  that  being  in  corporeal  possession 
of  the  thing  to  the  exclusion  for  the  time  being  of  the  owner, 
the  carrier  was  the  only  person  who  could  protect  it,  and  ho 
was  deemed  able  to  protect  it  against  all  injuries  not  arising 
from  the  excepted  perils.  3.  Eegarded  as  a  technical  com- 
mon carrier,  still  it  must  be  plain  that  the  defendant  is  not 
within  the  policy  of  the  rule ;  and  an  application  of  the  cri- 
terion will  dissipate  the  idea  that  it  has  any  possession  of 
any  thing,  or  any  such  control  over  the  subject  matter  of  its 
employment  as  to  justify  its  being  held  to  the  hard  meas- 
ure of  responsibility  which  a  carrier  of  goods  justly  bears, 
(a.)  That  which  the  telegraphic  operator  receives  is  merely  an 
idea  which  can  not  be  the  subject  of  robbery  or  misappropria- 
tion. (6.)  The  possession  which  he  acquires  of  it  is  a  mental 
possession  merely,  and  having  received  it,  the  author  or  owner 
has  parted  with  nothing.  In  its  nature  the  thing  or  idea 
committed  to  the  operator  has  no  relation  to  space ;  can  not 
be  transported ;  needs  and  can  receive  no  protection,  being 
inherently  indestructible.  As  the  operator  sends  it  nowhere, 
he  does  not  go  with  it  to  protect  it,  and  never  has  any  such 
possession  or  control  of  it  as  may  be  had  of  material  things. 
What  precisely  the  operator  does,  and  what  the  legal  char- 
acter is  which  he  assumes,  may  be  more  properly  considered 
under  another  view  of  the  case.  4.  Still  regarding  the  de- 
fendant as  technically  a  carrier,  it  must  be  seen  that  it  is  sui 
generis  J  and  if  it  is  to  be  treated  as  having  liabilities  imposed 
by  law,  in  addition  to  those  expressly  arising  from  its  con- 
tracts, the  law  must  first  hear  what  functions  or  services  it 
promises  to  perform.  If  it  may  not  limit  its  liabilities  for 
misperformance  of  its  functions,  it  may  at  least  define  what, 
precisely,  it  undertakes  to  do  for  one  price,  and  what  for 
ianother.    As  the  business  is  new,  the  telegrapher  must  be 
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pennitted  to  say  what  things  are  necessary  to  make  it  certain 
that  a  person  in  New  York  shall  receive  the  mental  impres- 
sion intended  by  a  person  in  Palmyra.  By  the  notice  in  this 
case,  the  telegrapher  virtually  says,  "  The  nature  of  this  busi- 
ness is  such,  that  I  can  not,  myself,  know  whether  a  message 
is  correctly  transmitted,  or  indeed,  whether  it  is  transmitted 
at  all,  unless  it  is  telegraphed  back  to  me,  to  be  compared 
with  the  message  which  I  intended  to  communicate.  That 
is,  since  I  speak  over  hundreds  of  miles,  I  must  know  from 
the  receiver  what  he  has  heard,  if  any  thing,  before  I  can 
know  whether  he  has  rightly  understood  me.  Ordinarily  the 
message  will  go  correctly,  but  the  action  of  the  elements,  the 
malice  of  persons  along  the  line,  over  whom  I  have  no.  con- 
trol, and  the  imperfections  of  the  vocabulary  which  I  am 
compelled  to  use,  may  at  any  time  confuse  or  utterly  destroy 
my  communication,  and  that  without  my  being  aware  of  it. 
For  such  persons  as.  are  willing  themselves  to  take  the  risk  of 
a  correct  transmission,  I  will  do  the  best  I  can  for  a  certain 
price ;  from  such  as  desire  me  to  assume  the  risk  and  respon- 
sibility, I  must  receive  another  price,  to  compensate  me  for  the 
extra  labor  which  their  wish,  in  that  respect,  entails  upon  me." 
The  proposition  of  the  telegrapher  is  not,  therefore,  to  carry 
safely  at  all  events ;  but  to  carry  safely  if  certain  necessary 
conditions  of  safety  are  provided  by  the  sender,  i,  e.  paid  for 
by  him.  5.  The  terms  of  the  printed  message  blank  volun- 
tarily used  by  the  sender  constitute  a  valid  defense  in  this 
case,  (a.)  The  message  being  written  upon  the  blank,  and 
signed  under  the  printed  request,  "  Send  the  following  mes- 
sage subject  to  the  above  conditions  and  agreement,"  consti- 
tutes a  binding  agreement  between  the  parties  and  special 
acceptance  by  the  defendant.  It  was  the  .duty  of  the  plain- 
tifis'  agent  to  read  the  conditions ;  and  the  defendant's  agent 
was  justified,  on  receiving  the  message  in  the  form  in  which 
it  was  presented,  in  supposing  the  conditions  had  been  read 
and  assented  to.  {Am,  Law  Beg.  Nov,  1865,  p,  10.)  And 
it  is  competent  for  a  common  carrier  to  make  such  a  contract. 
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{Bissell  V.  N.  t.  Cent  R.  R.,  25  A".  7.  Hep.  442.  5  Hurl- 
ston  dt  Normatiy  867.)  (6.)  Considering  the  terms  of  the 
'  message  blank  as  merely  a  regulation  of  the  defendant,  and 
not  an  agreement,  it  is  valid.  The  statute  authorizes  the 
making  of  such  a  regulation ;  it  is  reasonable ;  the  posses- 
sion of  the  blank  was  notice  to  the  plaintiffs  ;  and  even  with- 
out actual  notice,  they  are  charged  with  constructive  notice 
of  all  regulations  made  under  a  statute.  (Laws  of  1848, 
ch.  265,  §  11.  McAndrews  v.  The  Electric  Tel  Co.,  33  Ung. 
L,  and  Eq.  B,  180.  Birney  v.  N.  Y.  and  Wash.  Tel  Co., 
18  Maryland  B.  357.  Camp  v.  West  Un.  Tel  Co., 
1  Mete.  164.    S.  a  6  Am.  Law  Beg.  443.) 

III.  The  defendant  is  not  a  common  carrier,  or  a  carrier 
of  any  sort ;  but  is  an  ordinary  bailee  for  hire  to  perform  a 
special  service,  and  as  such,  liable  only  for  negligence  or  want 
of  skill,  which  must  appeajr  affirmatively,  (a.)  According 
[  h^  ^  ^  '  ^^  ^0  all  the  definitions,  a  common  carrier  is  one  who  undertakes 
,1.^  *r**.i"  *^  transport  groocfo;  and  the  person  having  chosen  a  public 
u^*'*  ^^0^  employment,  and  offered  himself  as  a  common  servant,  the* 
if  ^  r(  law,  on  account  of  special  considerations  relating  to  carriage 

of  goods  and  to  no  other  employment,  has  imposed  upon  him* 
a  liability  characteristic  of  his  class.  That  the  telegraphic 
operator  is  not  a  carrier  of  any  thing,  or  within  the  policy  of, 
or  subject  to  the  rules  of  law  applicable  to  common  carriers, 
has  been  discussed  above.  (6.)  The  telegraphic  operator  being 
possessed  of  mechanism  by  which  certain  magnetic  action 
can  be  produced  in  New  York,  over  a  free  conductor  of 
electricity,  undertakes  to  make  certain  manipulations  at  Pal- 
myra, which  will  probably  produce  certain  effects  in  New 
York,  and  which  effects,  being  produced  in  a  certain  order 
and  rightly  understood,  will  bring  the  mind  of  the  operators 
at  the  respective  termini  to  an  agreement  or  common  under- 
standing on  a  certain  subject.  The  principal  object  in  view 
by  the  employer  of  the  telegraph  in  this  case  was  to  induce 
Camman  &  Co.  to  purchase  certain  gold  for  him.  In  and 
about  this  principal  object  the  telegrapher  acts  as  a  simple 
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bailee  to  notify  Camman  &  Co.  of  the  wishes  of  the  plain- 
tiffs ;  which  they  may  afterwards  be  willing  or  able  to  com- 
ply with  or  not.  (c.)  The  employment  of  the  telegrapher 
would,  therefore,  seem  to  he  a  pure  bailment,  loccUio  operis. 
faciendiy  requiring  on  his  part,  as  legal  obligation,  requisite 
skill,  good  faith,  care,  and  diligence,  and  subjecting  him  to 
liability  only  in  case  of  the  lack  of  one  of  these.  {Birney 
V.  N,  Y.  and  Wash.  Tel  Co,,  18  Maryland  jB.>S3.  2  Par- 
sons  on  Cont.  133,  5th  ed.  Piatt  v.  Hibbard,  7  Conn.  R. 
501.)  (rf.)  No  negligence  or  want  of  skill  appears  in  this 
case.  The  error  may  have  arisen  from  negligence  of  an  ope- 
rator, but  is  more  likely  to  have  arisen  from  some  atmos- 
pheric or  other  cause  unknown,  dissipating,  weakening  or 
confusing  the  magnetic  current.  It  is  confidently  assumed, 
that  upon  such  a  state  of  facts,  touching  an  employment  so 
hazardous  and  uncertain,  the  Court  will  not  infer  negligence 
from  an  error  insusceptible  of  explanation.  It  is  believed, 
on  the  contrary,  that  the  fact  that  it  can  not  be  explained  is 
almost  conclusive  that  the  cause  of  the  error  was  uncontroll- 
able, and  incurable,  except  by  the  repetition  which  the  plain- 
tiffs declined  to  pay  for.  In  such  a  case  as  this,  the  carrier 
or  bailee  is  liable  only  for  negligence,  and  the  burden  of  proof 
is  on  the  plaintiff.  {N.  J.  Steam  Navigation  Co.  v.  Mer. 
Bank,  6  How.  314.) 


^ 


3^1 


By  the  Courts  Johnson,  J.  It  must  be  held,  I  think,  that 
the  printed  heading  to  the  paper  on  which  the  message,  de- 
livered to  the  defendant  for  transmission,  was  written,  was, 
under  the  circumstances,  something  more  than  a  mere  notice 
to  the  plaintiffs'  assignor,  by  whom  such  message  was  writ- 
ten, signed  and  delivered.  Before  the  message  was  written 
under  it,  and  signed,  and  delivered  to  the  defendant,  it  was 
a  general  proposition  to  all  persons  desiring  to  send  messages 
by  the  defendant's  peculiar  means  of  transmission,  or  con- 
veyance, of  the  terms  and  conditions  upon  which  such  messa- 
ges would  be  sent,  and  the  defendant  became  liable  in  case  of 
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(.error  or  accident  in  the  transmission  or  conveyance.  By  writing 
the  message  under  it,  and  signing  and  delivering  the  same 
for  transmission,  the  party  accepted  the  proposition,  and  it 
became  an  agreement,  binding  upon  the  defendant,  only 
according  to  the  terms  and  conditions  specified  in  its  propo- 
sition. That  such  is  the  legal  effect  of  the  arrangement, 
under  which  the  message  in  this  case  was  received  for  trans- 
mission by  the  defendant,  seems  to  me  extremely  clear. 
Under  the  date  of  the  message  and  the  name  of  the  place 
from  which  it  was  sent,  was  printed  in  large  clear  type, 
"  Send  the  following  message  subject  to  the  above  condi- 
tions and  agreement."  Directly  under  this  the  message  was 
written  and  signed  by  the  plaintiffs'  assignor.  There  is  no 
pretense  that  the  ^^  conditions  and  agreement"  there  referred 
to,  were  not  plainly  printed,  or  that  there  was  the  least  dif- 
ficulty in  reading  and  understanding  the  terms  proposed  by 
the  defendant.-  There  they  stood,  in  clear  plain  print.  First, 
a  general  statement,  that,  ^^  in  order  to  guard  against  errors 
or  delays  in  the  transmission  or  delivery  of  messages,  every 
message  of  importance  ought  to  be  repeated  by  being  sent 
back  from  the  station  to  which  it  is  directed,  to  the  statiou 
from  which  it  is  sent,  and  compared  with  the  original  mes- 
sage." Following  this  is  the  tariff  or  rate  charged  for  such 
repetition  and  comparison,  as  follows :  "  Half  the  tariff  price 
will  be  charged  for  thus  repeating  and  comparing."  Then 
follow  the  terms  and  conditions,  in  this  language  :  "And  it 
is  hereby  agreed  between  the  signer  or  signers  of  this  mes- 
sage that  this  company  shall  not  be  held  responsible  for  errors 
or  delays  in  the  transmission  or  delivery  of  this  message  if 
repeated,  beyond  the  amount  of  fifty  dollars,  unless  a  special 
agreement  for  insurance  be  made  and  paid  for  at  the  time  of 
sending  the  message  and  the  amount  of  the  risk  specified  in 
this  agreement,  and  that  in  case  this  message  is  not  repeated, 
this  company  shall  not  be  held  responsible  for  any  error  or 
delay  iirthe  transmission  or  delivery  of  the  same  beyond  the 
amount  paid  for  transmission,  unless  specially  insured  and 
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the  amount  of  risk  paid  for  and  specified  in  this  agreement 
at  the  time/'     Here  is  no  ambiguity  whatever,  but  on  the 
contrary  the  language  is  well  chosen  and  the  meaning  an(^ 
import  perfectly  clear  and  obvious  to  the  most  indifferent  or\ 
careless  reader. 

The  price  for  transmission,  only,  was  paid.  There  was  no 
request  to  have  the  message  repeated,  and  nothing  was  paid, 
or  offered,  therefor,  and  no  insurance.  The  defendant  is 
therefore  exempt  from  all  liability,  for  the  mistake  or  error 
complained  of,  by  the  express  terms  of  the  agreement. 

It  is  stated,  in  the  case  made,  that  neither  the  person  whoi 
signed  the  message,  nor  the  plaintiffs,  ever  read  the  printed! 
"conditions  and  agreement"  thus  subscribed.     But  it  doesl    (^  (^   ^ 
not  follow  from  this,  by  any  means,  that  they  are  not  bound  1.  m^^- 

by  the  conditions.     They  might  and  should  have  been  read.  I  /     ^ 
It  was  very  gross  carelessness  and  negligence  not  to  read  them  /  \ 

before  signing  and  delivering  the  message.  No  notice  was 
given  to  the  agents  of  the  defendant,  that  the  conditions  and 
agreement  to  which  the  author  and  signer  of  the  message  had 
in  terms  agreed  the  same  should  be  subject,  had  neglected  to 
read  them,  and  inform  himself  as  to  their  import.  The  pre- 
sumption, in  the  absence  of  any  notice,  was,  that  he  had  read 
and  understood  the  proposition  he  had  thus  accepted ;  and 
the  defendant's  agents  had  the  right  to  take  it  for  granted 
that  he  had,  and  will  be  presumed  to  have  done  so,  and  to 
have  sent  in  good  faith  the  message  upon  the  terms  thus  pro- 
posed and  apparently  accepted.  The  plaintiffs  should  not 
now  be  permitted  to  allege  that  their  assignor,  either  wilfully 
shut  his  eyes  and  refused  to  see  what  was  so  plainly  before 
him,  or  that  he  negligently  omitted  to  use  them  for  that  pur- 
pose. To  allow  them  now  to  do  this,  would  operate  as  a 
fraud  upon  the  defendant.  It  would  enable  one  party  through 
his  own  gi'oss  negligence  and  inattention,  to  create  a  liability 
against  another  in  his  own  favor,  where  none  was  bargained 
for,  or  would  have  been,  and  which  was  expressly  stipulated 
against.     Th^  prinoipel  of  estoppel  in  jpais  applies  iu  full 
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force  against  the  plaintiffs'  claim.  Their  assignor,  by  his 
conduct,  led  the  agents  of  the  defendant  to  suppose  and  be- 
lieve that  he  had  agreed  to  the  defendant's  propositions,  and 
they  can  not  now  gainsay  the  apparent  agreement.  In  Lewis 
V.  The  Great  Western  Railway  Co,,  (5  H,  and  N.  867,) 
which  was  a  case  where  the  person  delivering  goods  to  a  car- 
rier filled  up  and  signed  a  receiving  note  under  a  printed  head 
of  "  Conditions,"  under  which  were  certain  printed  conditions, 
and  which  the  party  afterwards,  in  an  action  for  the  loss  of 
the  goods,  claimed  not  to  have  read.  Baron  Bramwett  said : 
'  "  It  would  be  absurd  to  say  that  this  document,  which  is  partly 
in  writing  and  partly  in  print  and  which  was  filled  up,  signed 

\    and  made  sensible  by  the  plaintiff,  was  not  binding  upon  him. 

I   A  person  who  signs  a  paper  like  this  must  know  that  he  signs 

\  it  for  some  purpose,  and  when  he  gives  it  to  the  company 
\(   must  understand  that  it  is  to  regulate  the  rights  which 

y  it  explains." 

I  can  not  refrain  from  observing  here,  that  the  business  in 
'^  which  the  defendant  is  engaged,  of  transmitting  ideas  only 
from  one  point  to  another,  by  means  of  electricity  operating 
upon  an  extended  and  insulated  wire,  and  giving  them  expres- 
sion at  the  remote  point  of  delivery,  by  certain  mechanical 
sounds,  or  by  marks,  or  signs,  indented,  which  represent 
words  or  single  letters  of  the  alphabet,  is  so  radically  and 
essentially  different,  not  only  in  its  nature  and  character,  but 
in  all  its  methods  and  agencies,  from  the  business  of  trans- 
porting merchandize,  and  material  substances,  from  place  to 
place,  by  common  carriers,  that  the  peculiar  and  stringent 
rules  by  which  the  latter  is  controlled  and  regulated,  can  have 
very  little  just  and  proper  application  to  the  former.    And  i 
all  attempts  heretofore  made  by  courts  to  subject  the  two  \ 
kinds  of  business  to  the  same  legal  rules  and  liabilities  will,  \ 
in  my  judgment,  sooner  or  later,  have  to  be  abandoned,  as   I 
clumsy  and  undiscriminating  efforts  and  contrivances  to  assim-    i 
ilate  things  which,  have  no  natural  relation  or  afiSnity  what-    J 
ever,  and  at  best  but  a  loose  or  mere  fanciful  resemblance.    ^^ 
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The  bearer  of  written  or  printed  documents  and  messagesT) 
from  one  to  another,  if  such  was  his  business  or  employment, 
might  very  properly  be  called  and  held  a  common  carrier ; 
while  it  would  obviously  be  little  short  of  an  absurdity  to  give 
that  designation  or  character,  to  the  bearer  of  mere  verbal 
messages,  delivered  to  him  by  mere  signs  or  speech,  to  her 
communicated  in  like  manner.     The  former  would  have  some- 
thing whick  is,  or  might  be,  the  subject  of  property,  capable/! 
of  being  lost,  stolen  and  wrongfully  appropriated ;  while  the  \ 
latter 'would  have  nothing  in  the  nature  of  property  which   I 
could  be  converted,  or  destroyed,  or  form  the  subject  of  larceny,  / 
or  of  tortious  caption  and  appropriation,  even  by  the  "King^ 
enemies."     But  even  if  the  defendant  is  held  to  be  an  ordi-  J 
nary  common  carrier,  it  had  the  right  to  limit  its  liability  by  ) 
express  contract,  as  is  now  well  settled.    (Bissett  v.  New  Torh  y 
Central  Railroad  Company,  25  N,  T.  Rep,  442.     Dorr  v.  ' 
N.  J.  Steam  Navigation  Co,,  1  Kern,  485.) 

In  MacAndrew  v.  The  Electric  Telegraph  Co,,  (17  Com. 
B.  3,  84  E,  C,  L,)  it  wsts  held  that  a  mere  regulation  of  the 
corporation,  similar  to  the  one  here  in  question,  was  a  reason- 
able regulation  under  the  act  of  16  and  17  Vict,  and  shielded 
the  corporation  from  liability  for  the  mistake  of  sending  the 
message  to  Southampton  instead  of  Hull.  And  so  in  Camp 
V.  The  Western  Union  Telegraph  Co.,  (1  Mete.  Ky.  R.  164,) 
it  was  held  that  a  printed  n6tice  similar  to  the  conditions 
here,  not  in  the  form  of  an  agreement,  •  was  a  reasonable 
regulation  in  behalf  of  the  company,  and  binding  upon  the 
person  delivering  the  message  to  be  transmitted.  Our  statute 
providing  ''for  the  incQrporation  and  regulation  of. telegraph 
companies,"  (JSess,  L.  of  1848,  ch.  265,  §  11,)  makes  it  the 
duty  of  the  owner  of  any  telegraph  line,  doing  business  within 
this  state,  to  receive  dispatches,  and  on  payment  of  their 
usual  chargesi  for  transmitting  dispatches  "as  established  by 
the  rules  and  regulations  of  such  telegraph  line,  to  transmit 
the  same  with  impartiality  and  good  faith,'.'  under  a  certain 
prescribed  penalty.    Thus  the  statute,  it  will  be  seen,  recog- 
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nizes  the  right  of  the  owners  of  these  lines  of  communication 
to  establish  "rules  and  regulations"  for  the  transmission  of 
communications  delivered  to  be  forwarded,  in  nearly  the  same 
terms  as  the  act  of  16  and  17  Vict.  The  legislature  obviously 
never  intended  that  these  corporations,  or  persons,  engaged 
in  this  novel,  interesting  and  extraordinary  business,  should 
be  placed  upon  the  same  footing  in  respect  to  liability  with 
ordinary  carriers  of  goods. 
/*  There  is  no  question  here  of  gross  negligence,  against  which 
V  S  the  defendant  could  not,  as  carrier  even,  shield  himself  by 
>|  contract.  The  icase  states  that  the  message  was  duly  trans- 
mitted from  the  office  at  Palmyra,  as  written  and  delivered, 
"but  by  error  of  some  of  defendant's  operators,  working  be- 
tween Palmyra  and  New  York,  the  precise  cause  of  which  is 
unknown,"  it  was  received  in  New  York  and  delivered  as  an 
order  to  purchase  $7000  in  gold  instead  of  $700,  according 
to  the  message  delivered  and  duly  transmitted  at  Palmyra. 
/  In  view  of  the  nature  of  this  business,  and  of  the  peculiarly 
delicate  and  subtle  agencies  and  forces  employed  in  carry- 
ing it  on,  it  is  impossible  for  the  court  to  say,  from  this  state- 
ment, that  the  error  complained  of,  was  the  result  of  any  neg- 
ligence or  inattention  whatever  on  the  part  of  the  agents  em- 

.  ployed  by  the  defendant.  For  aught  we  can  see,  it  may  have 
been  produced  by  causes  over  which  no  person  had  any  con- 
trol. And  these  considerations  show,  most  forcibly,  the  im- 
portance and  necessity  of  allowing  those  carrying  on  this 
business,  the  right  to  make  rules  and  regulations  and  con- 

/  tracts  limiting  and  controlling,  to  a  reasonable  extent,  the 

',  grounds  and  measure  of  their  liability. 

I  For  the  foregoing  reasons,  I  am  of  the  opinion  that  the  facts 
stated  in  the  case  made  do  not  entitle  the  plaintiffs  to  any 
recovery.  The  defendant  must  therefore  have  judgment  for 
its  costs. 

[MoNBOB  Gekbbal  Tebm,  March  6, 1866.     ^«Ste,  R  D.  Smith  and  Joktimm, 
Justices.] 
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Whatever  may  be  the  rule  in  regard  to  the  duty  of  a  purchaser  of  gooda  to  ez- 
amine  for  himself,  where  no  questiona  are  asked  by  him  and  nothing  said  or 
done  by  the  rendor  to  mislead  or  deceive,  it  is  clear  that  the  purchaser  has 
the  right  to  trust  to  the  decIaraUons  of  the  vendor  as  to  the  condition  of  the 
thing  purchased,  and  may  omit  to  make  any  examiqation,  without  losing  his 
right  to  maintain  an  action  for  fraud,  in  case  fraud  is  practised  by  the  vendor. 

Where,  m  an  action  for  fraud  in  the  sale  of  wool,  the  fraud  consisting  mainly  in 
the.  delivery  of  several  ounces  of  unwashed  tags,  and  dirty  wool,  concealed  .-. 
in  the  inside  of  each  fleece,  as  good  marketable  wool,  there  was  evidence  on 
the  part  of  the  pluntiff  to  show  that  when  the  defendant  delivered  the  wool 
he  declared  expressly  that  it  was  in  good  condition,  and  that  it  appeared  to 
be  so,  on  the  outside;  JSeld  that  the  jury  had  the  right  to  find,  from  the  evi- 
dence, that  the  defendant  deceived  and  misled  the  plaintiff  in  respect  to  the 
quality  and  condition  of  the  wool  inside. 

Although  it  may  be  that  an  acticm  will  not  lie  for  a  breach  of  an  executory  con- 
tract for  the  sale  of  goods,  where  they  do  not  come  up  to  the  requirements 
of  the  contract,  after  the  property  has  been  accepted  in  fulfillment  of  it^  yet 
the  acceptance  of  the  goods,  in  such  a  case,  can  never  operate  as  a  yraiver, 
or  discharge,  of  a  fraud  practised  by  the  vendor,  upon  delivery,  to  induce 
such  acceptance. 

THE  defendant,  who  is  a  farmer  residing  at  Barrington, 
Yates  county,  made  a  contract  on  the  26th  day  of  June, 
1860,  at  his  residence,  with  the  plaintiff's  agent  to  sell  the 
wool  of  his  flock,  (not  at  that  time  sheared,)  to  the  plaintiff, 
at  47^  cents  per  pound,  payable  on  delivefy  of  the  wool  to  the 
plaintiff's  agent  at  Hammondsport.  .  He  represented  the 
wool  to  be  well  washed,  and  agreed  to  put  it  up  in  as  good 
cdhdition  as  it  was  the  year  before,  when  the  same  agent 
bought  the  wool  and  found  it  clean  and  free  from  tags.  The 
wool,  one  hundred  and  fifty  fleeces,  was  delivered  and  paid 
for  on  the  7th  July  following,  apparently  in  good  order — the 
defendant  stating  that  he  thought  it  to  be  in  as  good  con- 
dition as  the  year  before.  Afterwards,  on  opening  the  fleeces 
the  wool  was  found  to  be  in  a  very  filthy  condition,  containing 
much  dirt  and  gravel,  and  about  one  half  pound  of  tags  was 
found  secreted  in  each  fleece.  An  unusual  quantity  of  twine 
was  also  found  tied  around  the  fleeces.  The  wool  was  proved  to 
be  no  better  than  '^unwashed  wool,"  and  worth  one  third  less 
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than  wool  ia  good  order.  The  wool  was  folded  in  such  a 
manner  as  to  present  the  appearance  of  washed  wool,  and  the 
fraud  was  first  suspected  by  the  plaintiff's  agent,  who,  oq 
comparing  his  books  in  the  evening  after  the  delivery,  ob- 
served that  the  average  weight  of  the  fleeces  was  greater 
than  in  the  previous  year,  and,  therefore,  made  an  examina- 
tion of  the  wool.  The  plaintiff  brought  his  action  for  fraud, 
in  the  delivery  of  the  wool,  and  on  the  trial  had  &  verdict 
for  $135.95. 

Several  exceptions  were  taken  on  the  trial,  which  were 
ordered  to  be  heard  at  a  general  term,  in  the  first  instance. 

G.  H,  McMasteVy  for  the  plaintiff. 

Oeo,  B,  Bradley,  for  the  defendant. 

By  the  Court,  Johnson,  J.  The  action  was  for  a  fraud 
in  the  sale  of  a  quantity  of  wool.  The  alleged  fraud  con- 
sisted mainly  in  the  delivery  of  several  ounces  of  unwashed 
tags  and  dirty  wool,  concealed  in  the  inside  of  each  fleece,  as 
good  marketable  wool,  tinder  a  contract  for  the  sale  of  such 
wool  previously  made.  The  question  of  fraud  was  fully  and 
fairly  submitted  to  the  jury,  and  no  exceptions  were  taken  to 
the  charge.  At  the  close  of  the  plaintiff's  evidence,  the  de- 
fendant's counsel  moved  for  a  nonsuit  upon  several  grounds, 
only  two  of  which  are  now  insisted  upon.  These  are :  1.  Thkt 
inasmuch  as  the  plaintiff's  agent,  at  the  time  the  wool  was 
delivered,  had  an  opportunity  to  examine  the  same,  and  the 
defendant  neither  did  nor  said  any  thing  to  mislead,  the 
action  can  not  be  maintained ;  «nd  2.  That  the  delivery  of 
the  wool  being  upon  an  executory  contract  of  sale,  the  plain- 
tiff's only  remedy  was  to  return  the  property  so  delivered  or 
give  notice  that  it  would  not  be  accepted  upon  the  contract, 
within  a  reasonable  time  after  the  delivery,  in  case  it  did  not 
come  up  to  the  requirements  of  the  contract ;  and  that  an 
action  for  fraud  in  such  a  case  will  not  lie.     In  respect  to 
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the  first  proposition,  it  is  enough  to  say,  that  there  is  evidence 
on  the  part  of  the  plaintiff  to  show,  that  when  the  defendant 
delivered  the  wool,  he  declared  expressly  that  it  was  in  good 
condition,  and  that  it  appeared  to  be  so  on  the  outside,  as 
the  fleeces  were  done  up.  The  jury,  therefore,  had  the  right 
to  find,  from  the  evidence,  that  the  defendant  deceived  and 
misled  the  plaintiff 's  agent  in  respect  to  the  quality  and  con- 
dition of  the  wool  inside.  Whatever  may  be  the  rule  in 
regard  to  the  duty  of  the  purchaser  to  examine  for  himself, 
where  no  questions  are  asked  by  him  and  nothing  said  or  done 
by  the  seller  to  mislead  or  deceive,  it  is  clear  enough  that  the 
purchaser  has  the  right  to  trust  to  the  declaration  of  the 
seller  as  to  the  condition  of  the  thing  purchased,  and  omit 
to  make  any  examination,  without  losing  his  right  to  main- 
tain an  action  for  fraud  in  case  fraud  is  practiced  by  the 
seller.  In  respect  to  the  second  proposition,  it  is  only  neces- 
sary to  say  that  it  is  not  the  law.  It  may  be  that  an  action 
will  not  lie  for  a  breach  of  the  contract  in  such  a  case,  after 
the  property  has  b^en  accepted  in  fulfillment  of  it,  as  was 
held  in  Reed  v.  Randall,  (29  N.  7.  Rep.  358.)  But  it  is 
quite  obVibus  that  the  acceptance  of  the  goods,  in  such  a 
case,  can  never  operate  as  a  waiver,  or  discharge,  of  a  fraud 
practiced  by  the  seller  upon  delivery,  to  induce  such  accept- 
ance. 

In  view  of  the  charge  made  by  the  court,  it  is  very  clear, 
I  think,  that  none  of  the  exceptions  taken  to  the  refusal  to 
charge  as  requested  are  well  taken.  The  court  charged  that 
it  was  a  question  of  good  faith,  and  that  if  the  defendant 
had  acted  in  good  faith  in  putting  up  and  delivering  the 
wool,  and  only  put  in  such  as  he  had  reason  to  believe  and 
did  honestly  believe  was  in  accordance  with  the  contract,  he 
was  not  liable  in  the  action.  The  court  also  charged,  that  if 
the  defendant  had  acted  in  bad  faith  in  putting  in  this  un- 
marketable wool,  and  concealed  it  in  such  a  manner  as  not 
to  awaken  any  suspicion,  for  the  purpose  of  deceiving  and 
defrauding,  and  did  thus  deceive  and  defraud,  he  would  be 
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liable  in  the  action.  As  before  remarked,  the  charge  is  not 
excepted  to.  I  do  not  discover  any  evidence  in  the  case  on 
which  the  first  request  could  be  based.  It  is  not  pretended 
that  the  plaintiff's  agent  was  told,  or  had  any  intimation  as 
to  the  condition  of  the  packages,  inside.  Nor  is  there  any 
evidence  tending  to  show  that  the  appearance  outside  indi- 
cated in  any  way  what  was  enfolded  within.  There  is  noth- 
ing to  show  that  the  extra  twine  entered  into  the  verdict,  and 
if  it  did,  it  was  so  inconsiderable  in  amount  that  an  error  in 
that  regard  would  not  justify  the  granting  of  a  new  trial. 
Nor  did  the  knowledge  of  the  plaintiff's  agent  that  the  sheep 
had  been  upon  the  ploughed  ground,  as  testified  to,  call  for 
any  particular  examination  of  the  wool  inside,  if  it  appeared 
all  right  upon  the  outside,  and  more  especially  if  the  defend- 
ant declared  it  to  be  in  good  condition. 

The  evidence  objected  to  by  the  defendant's  counsel,  and 
received,  upon  the  subject  of  the  custom  of  putting  up  wool, 
in  that  section  of  the  country,  was  proper  on  several  grounds. 
First,  in  answer  to  similar  evidence  given  by  the  defendant. 
And  second,  it  was  clearly  admissible  on  the  question  of  a 
fraudulent  intent  in  putting  the  tags  inside  of  the  fleece,  in 
that  manner. 

On  the  whole,  the  case  seems  to  have  been  fairly  tried  and 
submitted,  and  I  am  of  the  opinion  that  a  new  trial  should 
be  denied  and  judgment  ordered  for  the  plaintiff  on  the 
verdict. 

'     [MoNBOB  Gbkebal  Tbbx,  March  6, 1866.     WiOletf  K  Darwm  Smith  and  M9^' 
«M|  JusUoes.] 
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After  evidence  has  been  already  given,  in  an  action  against  a  railroad  company 
to  recover  damages  for  an  injury  arising  from  a  collision  between  the  defend- 
ant's cars  and  the  plaintiff's  wagon,  at  a  street  crossmg,  tending  to  show  that 
on  the  occasion  of  the  collision  the  flagman  stationed  there  was  intoxicated, 
and  was  absent  from  his  post  of  duty,  it  is  proper  for  the  plaintiff  to  show 
that  the  flagman  had,  for  some  weeks  before  the  occurrence,  been  indulging 
in  habits  of  intemperance,  so  as  to  mifit  him  for  the  duties  of  his  station ;  as 
bearing  to  some  extent  on  the  question  of  the  defendant's  carelessness. 

When  a  railroad  company  has  adopted  the  precaution  of  keeping  a  flagman  at 
a  particular  crossing,  as  a  mode  of  giving  notice  of  the  approach  of  trains, . 
and  has  continued  the  custom  for  several  years,  the  absence  or  presence  of 
the  flagman  at  his  post,  is  a  circumstance  which  the  public  has  a  right  to 
notice  and  to  take  into  the  calculation  of  the  measure  of  safety  in  crossing 
the  railroad  track  at  a  given  time. 

Under  such  circumstances,  the  public  have  the  right  to  suppose  that  no  train 
is  due  or  approaching,  if  the  flagman  is  absent  from  his  post. 

If  the  place  where  a  railroad  track  crosses  a  highway  is  a  place  of  danger,  so 
much  so  that  the  corporation  has  voluntarily  undertaken  the  duty  of  keeping 
a  watchman  there,  and  has  continued  it,  through  a  series  of  years,  until  the 
public  has  become  accustomed  to  regard  his  presence,  or  absence,  as  one  of 
the  evidences  of  the  approach  of  trains,  or  otherwise,  it  is  a  part  of  their  duty 
to  keep  a  flt  person,  whose  conduct  will  not  be  liable  to  mislead  and  deceive 
the  traveling  public. 

A  railroad  corporation,  by  acquiring  the  right  to  construct  its  road  across  a 
highway,  and  obtaining  title  to  the  land  for  its  road  bed,  does  not  destroy  or 
impair  the  public  easement.  The  perfect  and  unqualified  right  of  every  citi- 
zen to  pass  over  the  road  at  that  point  remains  the  same  as  before. 

It  is  not  a  question  of  superior,  t>r  subordinate  right,  in  passing,  which  arises 
in  an  action  for  damages  occasioned  by  a  collision  between  a  locomotive  on 
the  railroad  and  a  vehicle  upon  the  highway,  but  a  question  merely  of  the 
exercise  of  suitable  caution  and  prudence,  by  either  party  in  the  exercise  of 
a  common  and  equal  right 

In  such  an  action  it  is  proper  for  the  court  to  hold,  that  the  railroad  company 
is  bound  to  exercise  a  proper  degree  of  care  and  prudence  towards  the  trav- 
eling public. 

APPEAL  from  an  order  made  at  a  special  term,  denying  a 
motion  for  a  new  trial  on  a  case  made  by  the  defendant. 
The  complaint  alleged  the  incorporation  of  the  defendant. 
That  its  railroad  runs  in  a  southwesterly  direction  from  the 
city  of  Rochester,  passing  through  the  town  of  Gates.  That 
there  is  a  highway  running  westerly  from  the  city  of  Boch* 
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ester,  which  is  crossed  by  the  raihrbad  a  short  distance  from 
the  west  line  of  the  city,  upon  a  level  with  the  railroad. 
That  the  defendant  had  been  in  the  habit  of  keeping  a  flag- 
man at  this  station  to  warn  persons  crossing  of  the  approach 
of  trains.  That  for  some  time  previous  to  the  alleged  injury, 
such  flagman  had  been  frequently  intoxicated  and  unfit  for 
his  duties,  to  the  knowledge  of  the  defendant,  and  at  the  time 
of  the  alleged  injury,  was  absent  from  his  post.  That  on 
the  night  of  the  23d  of  November,  1863,  the  plaintiff  was 
traveling  eastward  in  a  buggy,  along  said  highway,  and  when 
upon  this  crossing  the  defendant  carelessly  and  negligently 
ran  its  locomotive  and  train  of  cars,  going  in  a  northeasterly 
direction,  without  giving  any  siginal,  upon  the  horse  and 
buggy  of  the  plaintiff,  and  thereby  fractured  the  plaintiff's 
hip  and  ruptured  hi^  abdomen,  and  injured  his  horse  and 
buggy,  by  reason  of  which  he  sustained  damages  to  the 
amount  of  $20,000.  The  answer  denied  the  complaint,  and 
alleged  that  said  injuries  were  caused  by  the  want  of  care  of 
the  plaintiff,  and  without  the  fault  of  the  defendant.  The 
case  was  tried  at  the  Monroe  circuit,  before  the  Hon.  E.  Dar- 
win Smith,  in  January,  1865,  and  a  verdict  was  found  for 
the  plaintiff  for  $5000.  * 

In  addition  to  the  general  verdict,  the  jury  found,  upon 
the  specific  questions  submitted  to  theni, 

1.  That  the  injury  resulted  from  the  collision  with  the 
train  by  the  negligent  act  of  the  defendant. 
.     2.  That  it  resulted  from  the  fright  of  the  plaintiff's  horse 
by  the  negligent  act  of  the  defendant. 

3.  That  it  resulted  from  both  of  these  causes  combined. 

A,  P,  Lantngj  for  the  appellant 

J.  H,  Martindale,  for  the  respondent 

Py  the  Court,  Johnson,  J.     There  was  no  request  by  the 
defendant's  counsel  to  have  the  plaintiff  nonauited,  (x  to  have 
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the  jury  directed  to  find  a  verdict  for  the  defendant  upon  the 
evidence..  On  the  contrary  it  was  treated  as  a  proper  case  for 
the  jury,  by  the  counsel  on  both  sides,  and  the  verdict  must 
be  deemed  conclusive  upon  the  questions  of  fact  in  issue,  and 
which  were  submitted  to,  and  passed  upon,  by  the  jury.  That 
it  was  a  proper  case  to  be  submitted  to  the  jury  upon  the 
whole  evidence,  and  in  view  of  all  the  facts  and  circumstances 
disclosed  thereby,  does  not  admit  of  a  doubt.  The  order  of 
the  special  term,  refusing  a  new  trial,  must  therefore  be 
afiSrmed,  unless  there  was  some  error  in  the  rulipgs  in  the 
course  of  the  trial,  or  some  error  in  the  charge  to  the  jury,  or 
in  refusing  to  charge  as  requested.  Only  one  error  in  relation 
to  the  ruling  in  the  admission  of  evidence  is  claimed  by  the 
defendant's  counsel  to  have  been  committed.  It  is  claimed 
that  the  court  erred  in  admitting  evidence  of  the  habits  of 
the  defendant's  flagman  employed  at  the  crossing  where  the 
injury  in  question  happened,  for  sobriety,  for  several  weeks 
previous  to  the  occurrence.  The  ruling,  it  seems  to  me.  Was 
clearly  right.  Evidence  had  already  been  given  tending  to 
show  that  on  the  occasion  of  the  collision  in  question,  this 
flagman  was  intoxicated,  and  was  absent  from  his  post  of 
duty,  and  that  this  was  one  reason  the  plaintiff  had  for  sup- 
posing that  no  train  could  then  be  due  or  near  due.  The 
defendant  had  adopted  the  precaution  of  keeping  a  flagman 
at  that  crossing  years  before,  and  had  continued  it  up  to  tho 
time  in  question.  This  mode  of  giving  notice  of  the  approach 
of  trains  had  been  continued  so  long  and  had  become  so  much 
a  custom,  on  the  part  of  the  defendant,  that  the  plaintiff  and 
all  the  traveling  public  who  understood  it  had  a  right  to 
regard  it,  and  take  it  into  the  calculation  of  the  measure  of 
safety,  in  crossing  at  a  given  time.  It  is  not  necessary  in 
order  to  vindicate. the  correctness  of  this  ruling,  to  hold  that 
the  absence  or  presence  of  the  flagman  would  be  a  controlling 
fact.  It  is  only  necessary  to  say  that  it  is  one  fact  or  circum- 
stance which  a  party  might  properly  notice,  and  take  into  the 
account^  when  wishing  to  cross.    This  being  sO;  it  was  clearly 
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proper  to  show  that  the  flagman  had  for  some  weeks  before 
the  occurrence  been  indulging  in  habits  of  intemperance,  so 
as  ^0  unfit  him  for  the  duties  of  his  important  situation,  as 
bearing  to  some  extent  on  the  question  of  the  defendant's 
carelessness,  which  was  one  of  the  material  questions  in  issue. 
In  regard  to  the  charge  to  the  jury,  it  will  be  seen,  in  respect 
to  most  of  the  alleged  errors  insisted  upon  in  the  points  of 
the  defendant's  counsel,  that  they  are  altogether  unfounded 
in  point  of  fact.  In  many  of  the  instances,  if  not  all,  the 
Judge,  on^his  attention  being  called  to  the  matter  by  the 
defendant's  counsel,  charged  precisely  as  requested  by  him. 
This  of  course  cured  any  error  the  Judge  may  have  previously 
committed  in  charging  to  the  contrary,  if  he  had  done  so. 
No  exception  will  lie  to  a  charge  in  such  a  case  on  any  point 
thus  modified  or  corrected. 

Two  or  three  points  of  difference  between  the  requests  of 
the  defendant's  counsel  and  the  charge  should,  'however,  be 
noticed.  The  court  was  requested  to  charge  that  the  rights 
of  a  citizen  to  the  highway,  at  a  railroad  crossing,  are  sub- 
servient to  the  rights  of  the  corporation.  The  Judge  refused 
BO  to  charge,  and  to  this  refusal  there  was  an  exception.  In 
point  of  law  the  Judge  was  clearly  right.  The  corporation,  by 
acquiring  the  right  to  construct  its  road,  and  acquiring  title 
to  the  land  for  its  road  bed,  for  that  purpose,  does  not  destroy 
or  impair  the  public  easement.  The  perfect  and  unqualified 
right  of  every  citizen  to  pass  over  the  road  at  that  point  re- 
mains the  same  as  before.  It  is  not  a  question  of  superior, 
or  subordinate  right,  in  passing,  which  arises  in  a  case  of  this 
kind,  but  a  question  merely  of  the  exercise  of  suitable  cau- 
tion, and  prudence,  by  either  party  in  .the  exercise  of  a  com- 
mon aild  equal  right.  This  proposition  of  the  defendant's 
counsel  seems  to  pervade  all  the  requests  to  charge,  and  all 
the  exceptions  to  the  charge  as  made,  on  the  subject  of  the 
care  and  prudence  required  of  the  defendant  in  crossing  high- 
ways, the  court  holding  that  the  corporation  w^s  bound  to 
exercise  a  proper  degree  of  care  and  prudence  toward  the  trav- 
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eling  public,  and  the  defendant's  counsel  insisting  that  they 
were  legally  exempt  from  all  care  in  that  regard.  It  is  suf- 
ficient to  say,  upon  this  head,  that  the  court  was  altogether 
right  in  this  respect,  and  the  position  of  the  defendant's  coun- 
sel altogether  wrong,  and  wholly  untenable. 

The  court  also  charged  that  the  corporation  was  under  no 
legal  obligation  to  keep  a  flagman  at  a  road  crossing ;  but 
further  instructed  the  jury,  that  if  it  had  been  for  a  long  time 
accustomed  to  keep  a  flagman  there,  and  the  public  were  accus- 
tomed to  see  him  there,  they  would  have  the  right  to  suppose 
that  no  trains  were  coming  when  he  was  not  but.  This  lat- 
ter portion  was  excepted  to.  Taking  this  in  connection  with 
what  had  been  charged  previously,  it  was  entirely  proper. 
The  whole  question  of  the  plaintiff's  negligence  had  been 
fully  submitted  and  the  jury  had  been  expressly  instructed, 
that  if  the  injury  resulted  from  his  own  negligence,  in  any 
respect,  he  could  not  recover.  There  can  be  no  doubt  that 
the  proposition  was  true,  that  when  the  defendant  had  for  a 
series  of  years  kept  a  flagman  at  a  particular  point,  for  the 
purpose  of  giving  notice  of  the  approach  of  trains,  and  the 
public  had  been  accustomed  to  see  him  there  uniformly,  giv- 
ing warning  by  signals,  or  otherwise,  whenever  trains  were 
due  and  approaching,  they  might  naturally  suppose,  and  in- 
deed would  have  the  right  to  suppose,  that  no  train  was  due 
or  approaching,  if  the  flagman  was  absent  from  his  post. 
Indeed  it  appears  by  the  evidence  that  the  plaintiff,  on  the 
occasion,  remarked  upon  the  absence  of  the  flagman  as  evi- 
dence that  no  train  was  then  due.  If  this  was  a  place  of 
danger,  so  much  so  that  the  defendant  had  voluntarily  un- 
dertaken the  duty  of  keeping  a  watchman  there,  and  contin- 
ued it  through  a  series  of  years  till  the  public  had  become 
accustomed  to  regard  his  presence,  or  absence,  as  one  of  the 
evidences  of  the  approach  of  trains,  or  otherwise,  it  was  un- 
doubtedly a  part  of  such  duty  to  keep  a  fit  person,  whose 
conduct  would  not  be  liable  to  mislead  and  deceive  the  trav- 
eling public.    An  unfaithful,  incompetent,  or  intemperate 
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agent,  would  obviously  be  far  more  dangerous  to  the  travel- 
ing public  than  none  at  all.  Instead  of  a  guiding  beacon,  it 
would  be  holding  up  a  false  light,  to  allure  into  danger.  On 
the  whole,  I  am  of  the  opinion  that  there  was  no  error,  either 
in  the  charge,  or  in  the  refusal  to  charge  as  requested,  in  any 
particular.  The  case  exhibits  somewhat  more  than  the  usual 
amount  of  skillful  skirmishing  by  astute  counsel  for  some  ad- 
vantage after  the  charge  to  the  jury  was  made ;  but  I  do  not 
see  that  any  signal,  advantage  was  gained  to  the  prejudice  of 
the  merits  of  the  controversy,  which  the  jury  determined. 
The  order  refusing  a  new  trial  should  therefore  be  aflirmed. 

[MoiTBOB  Gbvbral  Tbbm,  March  5,  1866.     WeBei,  E.  Darwin  Smith  and 
Johntonf  Justices.] 


The  People,  ex  rel.  John  Hubbard,  vs.  William  E.  Annis. 

Summary  proceedings  under  the  statute,  to  recover  the  possession  of  land,  can 
not/  be  sustained  unless  the  conventional  relation  of  landlord  and  tenant 
exists,  between  the  parties.  The  relation  created  by  operation  of  law, 
merely,  will  not  answer. 

Where  the  defendant  hired  the  relator  to  work  for  him  one  year,  on  his  fiirm,  for 
the  sum  of  $270,  and  was  to  furnish  him  house  room  for  himself  and  &mily, 
a  garden,  an<^f)a8ture  for  a  cow ;  Stid  that  this  was  not  a  demise  of  prem- 
ises in  the  nature  of  a  lease,  creating  the  relation  of  landlord  and  tenant. 

That  the  relation  was  simply  that  of  employer  and  employee,  or  mastei^  and 
servant,  and  the  house  room,  garden  and  pasture  were  parts,  merely,  of  the 
contract  for  service,  and  operated  as  a  portion  of  the  consideration  of  that 
agreement. 
\ 

CEKTIOKAKI  to  a  justice  of  the  peace  to  remove  pro- 
ceedings instituted  by  the  defendant  as  landlord,  againat 
John  J.  Hubbard,  as  tenant,  to  recover  summary  possession 
of  certain  premises.  The  facts  were  these :  The  plaintiff 
entered  into  an  agreement  with  the  defendant  on  the  1st  day 
of  December,  1864,  to  work  for  the  defendant  on  a  farm  for 
one  year,  and  the  defendant  was  to  furnish  him  a  housQ  to 
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live  in,  a  garden  spot,  pasture  for  one  cow,  fire  wood,  &c. 
and  to  pay  him  $270.  The  defendant  swore  that  the  plain- 
tiff was  to  have  the  use  of  rooms  in  the  house,  cow  pasture,  &c. 
only  80  long  as  he  continued  to  work  for  him ;  but  he  did  not 
testify  that  there  was  any  agreement  or  understanding  that 
the  plaintiff  should,  under  any  circumstances,  give  up  the 
house  or  quit  work  in  less  time  than  one  year.  The  parties, 
in  the  latter  part  of  August,  1865,  got  into  a  dispute  about 
the  state  of  their  accounts,  and  by  consent  of  the  defendant 
the  plaintiff  quit  work,  and  hired  out  in  another  place,  his 
family  still  occupying  the  rooms  in  the  house,  and  the  plain- 
tiff living  with  them,  when  proceedings  under  the  statute 
relating  to  "  Summary  proceedings  to  obtain  possession  of 
land"  were  instituted,  and  the  plaintiff  was  dispossessed  by 
the  warrant  of  the  justice. 

A.  M,  Bingham y  for  the  relator. 

Hastings  &  Bingham,  for  the  defendant. 

By  the  Courts  Johnson,  J.  The  proceedings  before  the 
justice,  in  this  case,  can  not  be  sustained  unless  the  conven- 
tional relation  of  landlord  and  tenant  existed  between  the 
parties.  The  relation  created  by  operation  of  4aw  merely 
will  not  answer.  {Benjamin  v.  Benjamin,  5  N,  T.  Rep. 
383.)  The  books  are  full  of  cases  on  this  question,  and  they 
are  all  one  way,  so  that  it  is  Tinnecessary  to  citd  others,  to 
sustain  the  proposition. 

The  question  then  is,  what  was  the  relation  created  between 
the  parties  by  their  agreement  ?  Was  it  that  of  landlord 
and  tenant,  or  of  master  and  servant  merely  ?  The  parties, 
in  their  affidavits  before  the  justice,  do  not  differ  essentially 
as  to  what  the  agreement  was,  under  which  the  relator  went 
into  possession  of  the  premises.  They  differ  only  in  this: 
the  defendant,  in  his  affidavit,  alleges  that  the  relator  was  to 
occupy  BO  long  only  as  he  continued  to  work  under  the  agree- 
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ment.  This  the  relator  denies,  and  alleges  that  by  the  agree- 
ment he  was  to  occupy  for  the  year  without  reference  to  his 
continuance  in  the  defendant's  service.  But  this  difference 
does  not  affect  the  question,  of  the  character  of  the  relation 
created  by  the  conventional  arrangement.  The  defendant 
in  his  affidavit  characterizes  it  as  a  demise,  but  that  does  not 
make  it  so.  The  agreement  itself  is  set  out  in  the  affidavit, 
and  both  parties  agree^  as  to  what  it  was,  with  the  difference 
above  mentioned.  The  agreement  is  this :  The  defendant  hired 
the  relator  to  work  for  him  one  year  on  his  farm,  for  the  sum 
of  $270,  and  was  to  furnish  him  house  room  for  himself  and 
family,  a  garden  and  pasture  for  a  cow.  It  is  very  clear,  I 
think,  that  this  is  no  demise  of  premises,  in  the  nature  of  a 
lease,  creating  the  relation  of  landlord  and  tenant.  The 
relation  is  sjmply  that  of  employer  and  employee,  or  master 
and  servant,  and  the  house  room,  garden  and  pasture  of  the 
cow  are  parts  merely  of  the  contract  for  service,  and  operate 
as  a  portion  of  the  consideration  of  that  agreement.  No  rent 
is  reserved  or  intended,  and  there  could  be  no  suoh  thing  as 
a  claim  bj^the  owner  for  use  and  occupation  while  the  agree- 
ment continued  in  force  and  the  parties  acted  under  it.  It 
is  simply  the  case  of  a  hired  man  living  with  his  employer, 
or  upon  his  premises,  as  such.  To  call  this  a  tenancy  would 
be  a  confounding  of  all  legal  distinctions.  In  Haywood  v. 
Millery  (3  Hill,  90,)  it  was  held  that  an  agreement  of  this 
character  did  not  create  the  relation  of  landlord  and  tenant, 
but  that  of  master  and  servant 'only. 

It  may  be  that  the  relation  of  landlord  and  tenant  existed 
between  the  parties  at  the  time  the  proceedings  in  question  ' 
were  instituted,  and  I  am  inclined  to  the  opinion  that  such 
was  the  case.  Both  parties  agree  that  the  relator  had  then 
quit  the  defendant's  service,  and  refused  to  continue  or  servo 
longer  under  the  agreement.  Whether  the  defendant  or  rela- 
tor was  most  in  fault  is  of  no  consequence.  It  is  enough 
that  the  contract  was  broken,  or  put  an  end  to,  and  neither 
party  any  longer  acted  under  it.     The  contract  for  the  service 
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having  been  determined,  and  an  end  put  to  it  in  this  way, 
the  right  of  occupancy  under  it  went  also,  and  was  ended.  The 
relator,  after  that,  was  in  possession  not  as  a  trespasser,  but 
as  one  holding  after  his  right  of  occupancy  had  been  extin- 
guished, and  of  course  he  became  a  tenant  at  will  or  suffer- 
ance. But  this  relation  sprung  not  from  the  conventional 
arrangement,  but  by  operation  of  law  merely,  upon  the  fail- 
ure of  the  conventional  arrangement.  The  parties  had  put 
an  end  to  the  relation  created  by  their 'agreement  voluntarily, 
and  the  law  created  the  new  one.  I  put  this  upon  the  ground 
that  both  parties  have  treated  this  agreement  as  no  longer  in 
force,  for  the  purpose  of  being  performed  and  carried  out  by 
the  relator.  In  this  respect  it  differs  from  the  case  of  Hay- 
toood  V.  Miller  J  supra.  In  that  case  the  employer,  for  some 
alleged  act  of  improper  disobedience,  had  given  the  servant 
notice  to  leave  his  service  and  the  premises,  which  the  latter 
refused  to  do.  The  employer  thereupon  entered  the  house 
and  threw  the  goods  of  the  servant  out.  The  action  was 
trespass  for  throwing  out  the  goods.  The  court  held,  that 
as  there  was  no  relation  of  landlord  and  tenant,  trespass 
would  not  lie,  but  the  action,  if  any,  should  have  been  upon 
the  agreement  for  a  breach.  But  there  the  agreement  was 
still  kept  on  foot  by  one  of  the  parties,  who  insisted  upon 
continuing  under  it.  So  much,  upon  the  assumption  that 
the  relator's  version  is  the  true  one,  that  the  occupation  was 
to  be  for  a  year  without  any  other  condition  as  to  time. 
Assuming  the  defendant's  version  to  be  the  correct  one,  that 
the  occupancy  was,  by  the  terms  of  the  agreement,  to  con- 
tinue as  long  as  the  service  continued,  and  no  longer,  the 
same  legal  result  would  follow,  precisely.  In  such  case  the 
holding  over  would  be  clearly  after  the  right  of  occupancy, 
as  servant,  was  ended,  ended  by  the  terms  of  the  agreement ; 
and  the  tenancy  at  will  or  sufferance  would  spring  up  by 
operation  of  law.  It  is  of  no  consequence,  however,  whether 
a  tenancy  at  will  or  pufferance  would  follow  in  either  case, 
^  that  would  not  he}|)  the  defendant's  case.    It  is  enough 
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that  here  was  no  conventional  relation  created  by  the  agree- 
ment. This  appears  from  the  defendant's  aflSdavit,  before 
the  justice,  on  which  the  proceeding  was  founded.  The 
justice  therefore  had  no  jurisdiction,  and  the  proceedings 
before  him,  and  the  adjudication,  and  warrant,  are  all  void, 
and  must  be  reversed,  with  costs. 

[MoKROB  Qbvbral  Tbsm,  March  6,  1866.     WeUHf  E,  Danom  Smith  and 
Johnton,  Justices.] 


Daniel  Lanking  vs.  Bice  Tompkins  and  Benjamin  Cab* 
jJJ^  J5J'  PENTER,  impleaded  with  others. 

Where  an  attempt  is  made  to  create  a  lien  which  shall  have  precedence  of  all 
others ;  the  agreement  for  that  purpose  being  founded  in  a  good  and  valuable 
consideration,  and  the  parties  undertaking  to  give  it  effect  in  good  faith ;  but 
the  attempt  &ils  because  of  the  failure  of  the  machinery  upon  which  they 
relied,  through  a  defect  in  a  statute,  it  is  the  plain  duty  of  a  court  of  equity 
to  supply  the  legal  formalities  necessary  to  secure  to  the  party  the  rights 
intended  to  be  secured  to  him  by  the  agreement. 

C.  confessed  a  judgment  to  L.  it  being  expressly  agreed  that  fi  should  have 
preference  over  a  judgment  in  favor  of  S.  and  others  confessed  at  the  same 
time,  and  all  other  claims,  and  that  it  should  be  first  docketed,  in  order  to 
secure  to  it  such  preference  and  priority.  8.  and  others  had  notice  of  this 
agreement,  and  assented  to  it,  and  in  consideration  of  it,  L.  incurred  new  lia- 
bilities for  and  on  account  of  C.  Both  judgments  were  entered  and  docketed, 
,  in  Schuyler  county,  which  all  the  parties  then  supposed  had  been  legally 
erected  and  organized  as  a  county ;  L's  judgment  being  first  in  point  of  timew 
Execution  was  afterwards  issued  upon  L's  judgment,  and  the  property  of 
C.  seized,  by  virtue  thereof,  by  the  person  elected  as  sheriff  of  the  supposed 
county.  Proceedings  upon  this  execution  were  stay^  by  order  of  the  court, 
and  the  courts  afterwards  held  and  decided  that  the  statute  by  which  said 
county  was  attempted  to  be  erected  and  organized  was  unconstitutional  and 
void.  Consequently  L.'s  judgment,  not  being  docketed  in  a  proper  place,  was 
never  perfected  and  ripened  into  a  final  judgment,  upon  which  a  valid  exe- 
cution could  be  issued.  Held  that  the  equity  powers  of  the  Supreme  Court 
were  sufficient  to  give  fbrce  and  effect  to  this  agreement,  and  to  cause  it  to 
be  executed  according  to  the  intention  of  the  parties,  notwithstanding  Uio 
Ikilure  of  the  legal  means  and  instrumentalities  through  which  they  designud 
it  should  be  done. 
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Hdi^  abOy  that  although  the  statute  was  found  to  lack  the  constitutional  force 
and  vigor  necessary  either  to  beget,  or  to  uphold  and  maintain,  the  body  of 
a  legitimate  county  organization,  the  agreement  still  remained  and  continued 
a  Talid  subsisting  agreement,  capable  of  being  enforced  and  executed,  de- 
pending in  no  respect  for  its  binding  force  upon  the  validity  of  the  statute  by 
which  the  county  was  sought  to  be  organized. 

THIS  action  was  brQUght  by  the  plaintiff  against  John 
Carpenter,  John  J.  Swartwoiit,  Albert  I.  Van  Gorder, 
and  the  appellants,  to  obtain  relief  in  consequence  of  the 
entry  of  a  judgment,  by  confession,  in  the  county  of  Schuyler 
before  it  became  a  county,  and  to  enforce  an  equitable  lien 
created  by  the  agreement  under  which  the  confession  of  said 
judgment  was  given.  The  action  was  tried  at  a  special  term 
held  in  Penn  Yan  by  Hon.  H.  Welles,  Justice,  on  the  2d  of 
Jime,  1862.  The  facts  set  forth  in  the  complaint  and  as 
found  by  the  court  are  substantially  as  follows :  That  prior 
to  the  14th  of  July,  1855,  the  plaintiflf  and  the  defendant; 
John  Carpenter,  had  been  in  the  business  of  purchasing  stock 
for  the  eastern  market  On  the  14th  of  July,  1855,  John 
Carpenter  was  indebted  at  the  banks  in  the  sum  of  $5000, 
secured  by  the  indorsement  of  Delazon  J.  Sunderlin,  Ben- 
son Smith,  Bice  Tompkins  and  Benjamin  Carpenter.  On 
the  14th  of  July,  1855,  the  plaintiff  held  two  notes 
against  J.  Carpenter  for  money  lent,  upon  which  there  was 
due  $450.  J.  Carpenter  at  the  time  was  the  owner  of  real 
and  personal  property  to  a  large  amount.  D.  J.  Sunderlin 
was  liable  as  indorser  for  J.  Carpenter  on  two  notes  for  $1000 
each,  held  hj  the  bank  of  Havana,  one  past  due,  upon  which 
had  been  paid  $400 ;  the  other  was  about  to  fall  due.  On 
said  14th  of  July,  Sunderlin,  Smith,  J.  Carpenter  and  the 
plaintiff  met  at  Elmira,  when  a  settlement  was  made  between 
the  plaintiff  and  J.  Carpenter,  and  there  was  found  a  balance 
due  the  plaintiff  of  $452.  It  was  then  and  there  agreed 
between  the  parties  present.  Smith,  acting  for  himself,  B. 
Carpenter  and  Bice  Tompkiojs,  the  appellants,  that  in  con- 
sideration that  the  plaintiff  would  assume  and  pay  the  note 
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indorsed  by  Sunderlin,  then  about  to  fall  due  at  Havana,  for 
$1000,  J.  Carpenter  should  and  would  confess  a  judgment  to 
the  plaintiff  for  $1450,  the  amount  of  said  note  and  the  bal- 
ance due  him;  which  judgment  was  to  be  entered  so  as  to 
be  the  first  lien  upon  Carpenter's  property.  Carpenter  was 
to  furnish  Sunderlin  with  the  means  to^take  up  the  note  then 
past  due.  Carpenter  was  to  confess  a  judgment  to  Smithy 
Tompkins  and  B.  Carpenter  for  $3500,  as  an  indemnity  to 
them  as  his  indorsers,  and  which  was  to  be  entered  after  the 
judgment  to  the  plaintiff,  and  to  be  a  junior  lien.  J.  Car- 
penter, by  the  agreement,  was  to  pay  the  plaintiff  $1000 
within  ninety  days,  for  which  time  execution  was  to  ba 
stayed  upon  the  judgment  to  the  plaintiff.  In  thfe  mean- 
time Smith,  who  at  the  time  was  engaged  in  manufacturing 
luiiiber  from  the  timber  on  the  lands  of  J.  Carpenter,  was 
to  continue  the  manufacturing  of  said  timber  into  lumber 
uiider  his  agreement  with  Carpenter,  and  the  proceeds  belong- 
ing to  Carpenter  were  to  be  applied  upon  the  notes  indorsed 
by  Smith,  B.  Carpenter  and  Tompkins  for  J.  Carpenter. 
The  plaihtift*  relying  upon  the  agreement  made,  gave  his 
note  for  $1000,  payable  at  Havana  in  three  months,  which 
was  indorsed  by  Sunderlin  and  H.  G.  Wolcott,  and  delivered 
to  Sunderlin  to  take  up  the  note  indorsed  by  him,  about  to 
fall  due.  In  pursuance  of  the  agreement,  J.  Carpenter  fur- 
nished Sunderlin  with  the  means  to  take  up  the  note  indorsed 
by  him,  past  due.  Two  confessions  of  judgment  were  made 
by  J.  Carpenter  |  one  to  the  plaintiff  for  $1450,  and  one  to 
Smith,  B.  Carpenter  and  Tompkins  for  $3500,  which  confes- 
sions were  then  delivered  to  Sunderlin  to  be  filed  in  the 
proper  office,  and  judgment  entered  thereon  as  agreed  On 
the  samo  day  Sunderlin  went  to  the  bank  and  paid  and  took 
up  the  note  indorsed  by  him,  past  due,  and  with  the  plain- 
tiff's note  took  up  the  note  indorsed  by  him,  about  to  fall 
due.  On  the  same  day,  14th  July,  Sunderlin  filed  the  con- 
fession of  judgment  in  favor  of  the  plaintiff  in  the  clerk's 
office  of  Schuyler  county,  and  had  judgment  entered  thereon. 
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at  the  same  time  leaving  the  confession  in  favof  of  Smith, 
B.  Carpenter  and  Tompkins  with  said  clerk,  with  directions 
to  file  the  same  the  next  business  day  and  enter  judgment 
thereoh,  which  was  done  on  the  16th,  the  15th  being  Sunday. 
Smith,  under  and  in  pursuance  of  the  agreement,  continued 
to  manufacture  the  timber  of  Carpenter  into  lumber  up  to 
the  Iflth  of  October,  1855,  during  which  time  the  proceeds 
belonging  to  J.  Carpenter  amounted  to  $988,  $402  of  which 
was  paid  on  the  notes  at  bank  indorsed  by  Smith  and 
B.  Carpenter  for  J.  Carpenter,  $300  of  which  was  paid  over 
to  B.  Carpenter,  and  the  balance  applied  for  J.  Carpenter's 
benefit,  with  his  consent ;  the  $1460  dufe  the  plaintiff  re- 
maining unpaid  and  is  still  due  and  unpaid,  with  interest 
thereon,  no  part  having  been  paid,  and  John  Carpenter  is 
wholly  insolvent.  Smith,  within  a  day  or  two  after  the  agree- 
ment at  Elmira,  informed  B.  Carpenter  and  Tompkins  of  the 
same  and  all  that  had  been  done,  to  which  they  made  no 
objection.  On  the  18th  of  July,  1855,  John  Carpenter  exe- 
cuted a  bill  of  sale  of  a  large  amount  of  his  personal  prop- 
erty to  B.  Carpenter ;  in  consideration  of  $3500  to  be  paid 
by  B.  Carpenter,  by  paying  the  notes  at  bank,  for  which  the 
judgment  had  been  confessed  to  him.  Smith  and  Tompkins, 
which  bill  of  sale  was  written  and  witnessed  by  Smith. 
That  the  bill  of  sale  was  made  and  taken  in  violation  of  the 
agreement  of  the  14th  of  July,  and  was  fraudulent  and  void 
as  against  the  plaintiff.  That  a  day  or  two  prior  to  the  14th 
of  October,  1855,  John  Carpenter  employed  a  number  of  men 
and  felled  three  hundred  of  the  trees  standing  upon  his  land, 
and  on  the  15th  of  October  turned  the  said  trees  and  timber 
so  felled,  out  to  B.  Carpenter  and  Tompkins  to  indemnify 
them  as  his  indorsers  upon  the  notes  mentioned  in  the  con- 
fession of  judgment  to  them.  That  the  cutting  said  trees 
and  turning  the  same  out,  was  a  violation  of  said  agreement, 
and  was  fraudulent  and  void  as  against  the  plaintiff.  Exe- 
cution was  issued  upon  the  plaintiff's  judgment,  and  deliv- 
ered to  Swartwout,  then  acting  as  sheriff  of  Schuyler  county, 
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on  the  14th  day  of  October,  1855.  On  the  15th,  Swartwout, 
as  such  sheriff,  levied  upon  all  the  personal  property  of 
J.  Carpenter,  including  the  trees  so  cut  as  aforesaid.  Soon 
after  the  levy  the  property  was  advertised  for  sale  by  the 
sheriff  on  the  27th  of  November,  1855,  which  was  postponed 
by  an  order  staying  the  plaintiff's  proceedings  upon  his  judg- 
ment, which  order  was  obtained  by  Smith,  B.  Carpenter  and 
E.  Tompkins.  On  the  1st  of  December,  1855,  notice  of 
motion  was  given  on  the  part  of  Smith,  B.  Carpenter  and 
Tompkins  to  set  aside  and  vacate  the  plaintiff's  judgment 
and  execution,  with  an  order  staying  the  proceedings,  which 
order  was  subsequently  modified  so  as  to  allow  a  sale  under 
the  execution,  the  sheriff  to  retain  the  proceeds  or  bring  them 
into  court.  On  the  29th  of  February,  1856,  the  property 
levied  upon  was  sold  by  Albert  I.  Van  Gorder  as  deputy 
under  Swartwout,  sheriff,  amounting  to  $1144.  .  The  prop- 
erty sold  for  its  full  value,  except  one  horse  claimed  by  Mrs. 
Carpenter,  which  sold  for  $29,  worth  $110,  and  was  pur- 
chased by  the  plaintiff.  $903  worth  of  property  went  into 
the  hands  of  Smith  and  Tompkins,  for  which  they  gave  their 
note  to  the  deputy,  payable  to  the  sheriff,  and  which  still  re- 
mains unpaid.  Smith  and  Tompkins  took  possession  of  the 
property  and  sold  and  converted  it  to  their  own  use.  The 
plaintiff  purchased  property  at  the  sheriff's  sale  to  the 
amount  of  $85,  for  which  he  gave  his  note  to  the  sheriff,  and 
which  is  unpaid  and  remains  in  the  hands  of  Van  Gorder, 
the  deputy.  The  13th  of  December,  1856,  an  order  was 
made  at  general  term,  on  motion,  on  behalf  of  Smith,  B.  Car- 
penter and  B.  Tompkins,  vacating  and  setting  aside  the 
plaintiff's  judgment  and  execution,  upon  the  sole  ground 
that  the  act  of  1854,  erecting  the  county  of  Schuyler,  was 
unconstitutional.  On  the  10th  of  March,  1863,  there  was 
due  from  Smith  and  Tompkins,  on  their  note  given  to  the 
sheriff,  $1347.21.  At  the  time  of  the  sale  by  the  sheriff 
there  was  in  the  hands  of  Smith  $116,  arising  from  the  sales 
of  a  part  of  the  lumber  levied  upon,  and  which  still  remains 
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in  the  hands  of  Smith.  Upon  the  facts  aforesaid  the  court, 
as  a  conclusion  of  law,  found  as  follows :  1st.  That  under  the 
agreement  of  the  14th  of  July,  made  at  Elmira,  the  plain- 
tiff obtained  an  equitable  lien  upon  the  property  and  effects 
of  John  Carpenter,  as  against  him  and  the  defendants,  Smith, 
B.  Carpenter  and  Tompkins,  which  entitled  the  plaintiff  to 
preference  and  priority  over  all  subsequent  liens  which  they 
might  have  upon  the  property  levied  upon.  That  under  said 
agreement,  and  in  consideration  of  which,  the  plaintiff  gave 
his  note  to  take  up  J.  Carpenter's  note  at  bank,  indorsed  by 
Sunderlin,  for  $1000 ;  in  pursuance  of  which,  the  confession 
of  judgment  by  Carpenter  to  the  plaintiff  was  given  and 
should  have  the  same  force  and  effect  in  equity  as  if  the  same 
had  been  filed  and  judgment  entered  in  the  proper  county ; 
what  was  agreed  to  be  done  should  be  regarded  as  done. 
That  the  plaintiff  was  equitably  entitled  to  the  proceeds  aris- 
ing from  the  sheriff's  sale,  and  that  said  proceeds  should  be 
paid  over  to  him.  That  the  plaintiff  should  have  judgment 
against  Tompkins  and  Smith  for  the  sum  of  $903,  the 
amount  of  their  note  to  the  sheriff,  with  the  interest  thereon 
to  10th  of  March,  1863,  amounting  to  $1347.21.  That  the 
plaintiff  should  Tiave  the  further  judgment  against  the  sher- 
iff, directing  him  to  deliver  and  pay  over  to  the  plaintiff  all 
proceeds  arising  from  said  sale.  And  that  the  plaintiff  have 
judgment  against  Benson  Smith  for  $116,  and  the  interest 
from  29th  of  February,  1856,  on  account  of  the  sale  made  by 
him  of  the  property  levied  on  prior  to  the  sheriff's  sale, 
amounting  to  the  sum  of  $173.60  on  the  10th  of  March,  1863. 
That  the  plaintiff  have  judgment  that  the  defendants,  Smith, 
Tompkins  and  B.  Carpenter  be  perpetually  restrained,  &c. 
And  that  the  plaintiff  have  judgment  against  B.  Carpenter 
and  Tompkins  for  his  costs  and  disbursements.  The  defend- 
ant John  Carpenter  died  after  the  trial  and  before  the  decis- 
ion, some  time  in  the  month  of  March,  1863.  The  judgment 
was  directed  to  be  entered  as  of  the  10th  of  March,  1863,  a 
day  prior  to  his  death.    The  findings  and  decision  of  the 
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court  were  filed,  and  judgment  entered  with  the  clerk  of 
Yates  county  on  the  16th  of  March,  1864,  as  of  the  10th  of 
March,  1863.  To  which  the  defendant  Benjamin  Carpenter 
and  Bice  Tompkins  excepted,  and  appealed  to  the  general  term. 

O.  H,  McMaater,  for  the  appellants* 

D.  B,  Proeaer,  for  the  respondent. 

By  the  Court)  Johnson,  J.  Upon  the  facts  found  by  the 
Judge  at  special  term,  the  question  is  distinctly  presented  for 
our  determination,  whether  this  court  has  power  to  give  force 
and  effect  to  the  plaintiff's  imperfect  and  defective  judgment^ 
and  secure  to  it  preference  and  priority  over  the  defendant's 
claims,  according  to  the  agreement  and  intention  of  the  par- 
ties at  the  time  the  judgment  was  confessed.  By  the  find* 
ing,  the  fact  is  established,  that  at  the  time  this  judgment  was 
confessed,  it  was  expressly  agreed  between  the  defendant 
therein,  and  the  plaintiff,  that  the  same  should  hiave  prefer-* 
ence  over  the  defendants'  judgments,  and  all  other  claims, 
and  that  it  should  be  first  docketed  to  secure  to  it  such  pre- 
ference and  priority.  This  agreement  was  made  known  to 
these  defendants,  and  assented  to  by  them ;  and  in  considers^ 
tion  of  it,  the  plaintiff  incurred  new  liabilities  for  and  on 
account  of  the  defendant  in  his  judgment.  In  pursuance  of 
the  agreement,  both  the  plaintiff's  and  the  defendants'  judg- 
ments were  entered  and  docketed  in  such  a  manner  in  respect 
to  time  as  to  insure  priority  to  the  plaintiff's.  The  parties 
all  resided,  and  the  property  was  situated*,  within  the  bounda- 
ries of  Schuyler  county,  which  the  parties  all  then  supposed 
and  believed  had  been  legally  erected  and  organized  as  a 
county,  and  the  judgments  were  there  docketed  in  exact 
accordance  with  their  agreement.  Execution  was  afterwards 
issued  upon  the  plaintiff's  judgment,  and  the  property  .of  the 
defendants  therein  seized^  by  virtue  thereof,  by  the  person 
elected  as  sheriff  of  the  supposed  county.  Proceedings  upon 
this  execution  were  .stayed  by  order  of  the  court,  and  the 
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courts  afterwards  held  and  decided  that  the  statute  by  which 
said  county  was  attempted  to  be  erected  and  organized  was 
unconstitutional  and  void.  Consequently  the  plaintiff's  judg- 
ment, not  being  docketed  in  a  proper  place,  was  never  per- 
fected and  ripened  into  a  final  judgment,  upon  which  a  valid 
execution  could  be  issued.  In  consequence  of  this,  the  whole 
scheme  miscarried,  and  it  became  impossible  to  carry  out  the 
agreement  by  and  through  the  machinery  of  the  law  as  the 
parties  contemplated.  It  remains  to  bo  seen,  therefore, 
whether  the  equity  powers  of  this  court  are  sufficient  to  give 
force  and  efiect  to  this  agreement,  and  to  cause  it  to  be  exe- 
cuted according  to  the  intention  of  the  parties,  notwithstand- 
ing the  failure  of  the  legal  means  and  instrumentalities 
through  which  they  designed  it  should  be  done. 

Although  the  statute  was  found  to  lack  the  constitutional 
force  and  vigor  necessary  either  to  beget  or  to  uphold  and 
maintain  the  body  of  a  legitimate  county  organization,  the 
agreement  still  remained  and  continued  a  valid  subsisting 
agreement,  capable  of  being  enforced  and  executed,  depending 
in  no  respect  for  its  binding  force  upon  the  validity  of  the 
statute  by  which  the  county  was  sought  to  be  organized. 

The  failure  of  the  statute  broke  the  machinery  by  means 
of  which  the  agreement  was  to  be  carried  into  execution,  and 
affected  it  to  that  extent,  but  did  not  touch  its  vital  charac- 
ter, as  a  valid  binding  agreement.  If  we  have  the  power, 
there  can  be  no  doubt,  I  think,  but  that  we  should  exercise 
it,  in  the  plaintiff's  favor,  in  this  case.  The  process  of  giving 
relief  will  be  found  to  be  greatly  simplified  in  the  fact  that 
the  property,  in  controversy  has  been  converted  into  money. 

After  a  careful  consideration  of  the  whole  question,  I  have 
come  to  the  undoubting  conclusion  that  this  court  is  clothed 
with  ample  power  to  effectuate  the  intention  of  the  parties, 
and  to  secure  to  the  plaintiff  the  betiefit  of  his  agreement 
which  he  would  otherwise  inevitably  lose  through  no  fault  or 
neglect  on  his  part.  .  This  is  to  be  done  not  in  the  exact  mode 
contemplated  by  the  parties,  but  by  other  means  to  be  sup- 
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plied  by  the  court,  in  furtherance  of  justice,  and  to  prevent 
its  entire  failure. 

It  is  one  of  the  leading  and  cardinal  maxims  of  equity,  to 
regard  that  as  already  done  which  parties  have  agreed  should 
be  done,  and  which  ought  to  have  been  done.  Story,  in  his 
commentaries  on  Equity  Jurisprudence,  says:  "The  true 
meaning  of  this  maxim  is,  that  equity  will  treat  the  subject 
as  to  collateral  consequences  and  incidents,  in  the  same  man- 
ner as  if  the  final  acts  contemplated  by  the  parties  had  been 
executed  exactly  as  they  ought  to  have  been  ;  not  as  the  par- 
ties might  have  executed  them."     {Eq,  Jur,  §  64,  g,) 

Upon  the  same  principle,  equity  constantly  treats  land  as 
money,  or  money  as  land,  whenever  either  is  directed  by  wills 
or  other  instruments  to  be  converted  into  the  other.  And  in 
like  manner  liens,  in  the  nature  of  equitable  mortgages,  are 
decreed  and  enforced  against  real  and  personal  estate  where 
security  of  that  character  has  been  promised  or  intended  by 
the  parties,  though  not  in  form  executed  and  d^vered.  Lord 
Loughborough  said,  in  reference  to  such  cases,  in  the  leading 
case  of  Bussel  v.  Russel,  (1  Bro,  O,  C.  269,)  "The  court  has 
nothing  to  do  but  to  supply  the  legal  formalities.  In  all  these 
cases  the  contract  is  not  to  be  performed,  but  is  executed." 
In  the  ^^  American  Notes**  to  the  case  above  cited,  {Lead. 
Eq.  Cos.  40,  Law  Lib.-^h  series,  467,)  it  is  said :  "It  has 
been  held  in  many  of  the  courts  in  this  country  that  an  agree- 
ment in  writing  to  give  a  mortgage,  or  a  mortgage  defectively 
executed,  or  any  imperfect  attempt  to  create  a  mortgage,  or 
to  appropriate  specific  property  to  the  discharge  of  a  particu- 
lar debt,  will  create  a  mortgage  in  equity,  or  a  specific  lien, 
which  will  have  precedence  of  subsequent  creditors."  Sev- 
eral cases  decided  in  this  country  are  cited  in  support  of  this 
rule.  Additional  cases  might  be  cited,  as  Haverly  v.  Becker, 
(4  Comst.  169 ;)  Craig  v.  Leslie,  (3  Wheat  563,)  and  many 
others,  all  tending  in  the  same  direction.  ' 

The  case  at  bar  falls  clearly  within  the  principle.  Here 
was  an  attempt  to  create  a  lien  which  should  have  precedence 
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of  all  others.  The  agreement  was  founded  in  a  good  and 
valuable  consideration,  and  the  parties  undertook  to  give  it 
effect  in  good  faith.  The  attempt  failed^  because  of  the  fail- 
ure of  the  machinery  upon  which  they  relied,  through  a 
defect  in  the  statute.  Under  such  circumstances,  I  thi^k  it 
is  the  plain  duty  of  the  court  "  to  supply  the  legal  formali- 
ties" necessary  to  secure  to  the  plaintiff  the  rights  intended 
to  be  secured  to  him  by  the  agreement.  The  defendants  are 
in  no  respect  strangers  to  this  agreement,  who  have  acquired 
subsequent  rights  without  notice,  and  in  good  faith,  and  do 
not  come  within  the  exceptions  to  the  above  rule. 

It  would  be  unjust,  therefore,  to  permit  them  to  take  ad- 
vantage of  the  defective  docketing  of  the  plaintiff's  judgment, 
and  thus  deprive  him  of  the  rights  and  the  precedence  intended 
to  be  secured  to  him  by  the  agreement,  in  which  all  were 
interested,  and  all  acquiesced. 

I  am  of  the  opinion  that  the  judgment  at  the  special  term 
was  right  in  all  respects,  and  should  be  affirmed,  with  costs. 

Judgment  affirmed. 

[MoxBOB  Gbheral  Tbrv,  March  6,  1866.  Wdlet,  E,  J).  Smith  and  Jahmon, 
Jufitioes.] 


Van  Vleet  vs.  Slauson. 


0.  conreyed  to  V.  his  real  estate  by  an  absolute  deed,  and  his  personal  property 
by  a  bUl  of  sale.  At  the  same  time  V.  executed  an  agreement  by  which  he 
covenanted  with  0.  to  take  the  property  and  pay  certain  debts  of  0.  first,  and 
other  debts  in  proportion  to  the  amount  of  funds  realized  from  a  sale  of  the 
property,  and  remaining  after  paying  certain  preferred  debts.  Nothing  was 
paid  by  V.  notwithstanding  the  acknowledgment  of  the  receipt  of  the  pur< 
chase  price  in  the  papers,  but  V.  was  a  member  of  a  partnership  firm  which 
was  a  creditor  of  0.  and  the  debt  was  to  be  among  the  first  paid.  After  the 
application  of  the  proceeds  of  the  sales  to  the  payment  of  all  the  debts  of  0. 
the  balance,  if  any,  was  to  be  returned  or  paid  over  to  hun.  JSWtf,  that  the 
deed,  bill  of  sale,  and  agreement  must  be  read  and  construed  together,  as  if 
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the  whole  were  contained  !n  one  iustruineDt ;  and  that  read  and  construed  in 
that  manner,  they  constituted  an  assignment  in  trust  for  the  benefit  of  credi- 
tors, and  must  be  so  regarded  in  law,  notwithstanding  the  form  of  words  used 
in  the  several  instruments. 
Section  two  of  the  act  of  1860,  respecting  assignments  for  the  benefit  of  credi- 
tors, requiring  an  assignor,  within  twenty  days  after  the  date  of  an  assign- 
ment, to  make  and  deliver  to  the  county  judge  an  inventory  of  his  debts  and 
assets,  and  section  three,  requiring  the  assignee,  within  thirty  days  after  the 
date  of  the  assignment,  to  give  a  bond,  conditioned  for  the  fkithful  discharge 
of  his  duties,  are  directory  merely ;  and  an  assignment,  in  other  respects  good, 
is  valid,  and  vests  a  perfect  title  in  the  assignee,  although  not  followed  by  the 
schedule  or  bond  provided  for  by  the  statute. 

THIS  action  was  brought  to  recover  the  value  of  certain 
personal  property  mentioned  in  the  complaint,  which  it 
was  alleged  the  defendant  had  wrongfully  converted  to  his 
own  use.  The  answer  sought  to  avqid  responsibility  on  the 
part  of  the  defendant,  by  alleging  that  he  was  the  sheriflf  of 
Seneca  county,  and  took  the  property,  in  his  official  capacity, 
as  the  property  of  one  William  O'Neil.  On  the  trial  it  was 
admitted  that  the  defendant  was  the  shisriflFof  Seneca  county 
at  the  time  the  property  in  question  was  taken  by  him. 

The  plaintiff,  to  sustain  this  action,  was  duly  called  and 
Bworn  as  a  witness  in  his  own  behalf,  and  testified  as  follows : 
"  I  am  plaintiff.  I  reside  in  Li^angston  county,  but  do  busi- 
ness in  South  Waterloo,  Seneca  county,  and  did  in  February, 
1864,  and  before  that  time.  The  store  was  situate  in  the 
village  of  Waterloo,  Seneca  county.  The  goods  which  I 
spoke  of  were  in  this  store.  On  the  11th  day  of  February, 
1864,  the  defend^it  came  to  my  store  in  Waterloo,  and  took 
away  a  portion  of  my  goods.  I  told"  the  defendant  not  to 
take  away  any  of  my  goods.  He  said  he  would — that  he 
was  directed  to  take  the  goods,  and  he  should  follow  his  direc- 
tions. The  defendant  removed  the  goods  from  the  store,  and 
afterwards  sold  them  at  auction."  [A  paper  containing  a  list 
of  the  articles  taken  by  defendant  was  here  shown  witness, 
who  said :]  "  This  paper  contains  a  list  of  the  goods  taken 
from  my  store  by  the  defendant,  and  their  value."  It  was 
then  admitted  by  the  defendant  that  the  list  of  articles  enu- 
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merated  on  the  paper  produced  by  the  plaintiflf  was  correct  as  to 
the  articles  taken  by  the  defendant,  but  not  as  to  their  value. 
The  witness  then  further  testified :  "  Before  the  commence- 
ment of  this  action,  I  went  to  the  defendant  and  demanded 
of  him  the  goods  which  he  had  taken  from  my  store,  and  he 
told  me  that  he  would  not  give  them  up."  On  his  cross  ex- 
amination the  witness  further  testified :  ^^I  bought  this  store 
and  goods  from  William  O'Neil,  and  he  and  his  wife  gave  me 
a  deed  of  the  real  estate  at  the  time  I  bought  it.  He  also 
gave  me  a  bill  of  sale  of  the  personal  property.  I  bought  the 
goods  on  the  20th  of  January,  1864.  The  bill  of  sale,  I  sup- 
pose, is  in  the  town  clerk's  office."  A  bill  of  sale  was  here 
shown  witness,  who  said :  "  This  is  the  bill  of  sale  I  received 
from  O'Neill  at  the  time  I  bought  the  goods  of  him."  The 
following  is  a  copy  of  said  bill  of  sale :  "  Know  all  men  by 
these  presents,  that  I,  William  O'Neill,  of  Chemung  county, 
N.  T.  of  the  first  part,  for  and  in  consideration  of  the  sum' 
of  five  hundred  dollars,  lawful  money  of  the  United  States, 
to  him  in  hand  paid  at  or  before  the  ensealing  and  delivery 
of  these  presents,  by  Barney  Van  Vleet,  of  Waterloo,  Seneca 
county,  New  York,  of  the  second  part,  the  receipt  whereof  is 
hereby  acknowledged,  have  bargained,  sold,  granted  and 
conveyed,  and  by  these  presents  do  bargain,  sell,  grant  and 
convey  unto  the  said  party  of  the  second  part,  his  executors, 
administrators  and  assigns,  all  the  personal  property  men- 
tioned and  enumerated  in  an  inventory  hereto  annexed.  [Here 
follows  an  inventory  of  goods  and  accounts,  which  amounts 
to  $7884.93,  a  large  share  of  which  is  in  accounts  against 
various  persons.]  .  To  have  and  to  hold  the  same  unto  the 
said  party  of  the  second  part,  his  executors,  administrators 
and  assigns,  forever.  And  I  do  for  my  heirs,  executors  and 
administrators,  covenant  and  agree  to  and  with  the  said  party 
of  the  second  part,  to  warrant  and  defend  the  said  property 
hereby  sold  unto  the  said  party  of  the  second  part,  his  execu- 
tors, administrators  and  assigns,  against  all  and  every  person 
and  persons  whomsoever. 
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a  surplus  remaining  after  making  such  payments  as  aforesaid, 
to  pay  and  discharge  all  the  other  debts  and  claims  against 
the  said  William  O'Neill,  if  there  shall  be  sufficient  for  that 
purpose ;  and  if  not  sufficient  to  pay  in  full,  then  to  apply 
said  surplus  in  payment  of  said  debts,  pro  rata,  share  and 
share  alike.  And,  lastly,  if,  after  paying  all  the  debts  and 
liabilities  of  said  William  O'Neill  as  aforesaid,  then  that  said 
Van  Vleet  pay  over  to  said  William  O'Neill  such  surplus, 
whatever  the  same  may  be. 

Witness  our  hands  and  seals  the  day  and  year  first  above 
written.  Signed,        William  O'Neill,        [l.  s.] 

Babna  Van  VlebJt."     [l.  b.] 

All  of  the  foregoing  testimony,  except  the  admission  of  the 
writing,  was  duly  objected  to  by  the  plaintiff,  on  the  same 
grounds  as  before  stated,  and  received  subject  to  such  objec- 
tions. On  his  redirect  examination,  the  witness  further  tes- 
tified: "After  I  bought  the  property  of  William  O'Neill,  I 
immediately  took  possession  of  the  same,  and  have  retained 
it  ever  since,  except  what  I  have  sold  and  what  was  taken 
from  me  by  the  defendant.  I  have  not  yet  realized  enough 
out  of  it  to  pay  my  claims  against  William  O'Neill."  The 
plaintiff's  counsel  here  offered  to  prove  that  the  property 
mentioned  in  the  bill  of  sale  was  sold  by  parol  to  the  plaintiff 
before  the  writing  was  executed.  The  defendant's  counsel 
objected,  on  the  ground  that  parol  testimony  oould  not  be 
given  to  vary  the  writing,  and  that  if  the  agreement  was  be- 
fore the  writing,  then  it  merged  in  the  written  agreement. ' 
The  court  sustained  the  objection,  and  the  plaintiff  excepted. 
The  defendant  here  offered  in  evidence  the  papers  mentioned 
in  the  answer — ^that  is,  the  warrant  of  attachment,  the  affi- 
davit upon  which  it  was  granted,  the  undertaking  for  the 
same,  the  levy  of  the  defendant,  as  sheriff  of  Seneca  county, 
upon  the  property  in  question,  the  return  of  the  sheriff  there- 
on, the  inventory  of  the  appraisers ;  also,  the  judgment  roll 
in  the  attachment  suit  of  George  P.  Heir  against  William 
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O'Neill  for  $622.74  damages  and  costs,  and  docketed  with 
the  clerk  of  Seneca  county,  and  the  execution  thereon,  with 
the  return  of  the  said  sheriff  that  said  property  was  sold  on 
said  execution.  The  plaintiff  objected  to  the  reception  of 
these  papers  in  evidence,  on  the  ground  that  he  had  other 
evidence  to  give  as  to  the  value  of  the  property,  and  for  other 
purposes.  The  court  decided  to  receive  the  papers  in  evi- 
dence, subject  to  all  legal  objections,  and  to  give  the  plaintiff 
the  right  to  give  proof  of  the  value  of  the  property  afterwards, 
if  the  motion  for  a  nonsuit,  which  the  defendant  was  about  to 
make,  was  denied.  The  plaintiff  excepted.  T'he  plaintiff 
here  rested,  with  the  right  to  call  witnesses  as  to  value.  The 
defendant  then  moved  for  a  nonsuit,  on  the  ground  that  the 
bill  of  sale  and  the  other  writing,  taken  together,  constituted 
a  trust  in  the  plaintiff  for  the  benefit  of  all  of  the  creditors  of 
William  O'Neill,  and  that  none  of  the  provisions  of  the  law 
of  1860,  in  relation  to  assignments,  were  complied  with. 
Motion  granted,  and  the  plaintiff  excepted.  Whereupon,  on 
motion  of  the  plaintiff's  counsel,  the  court  ordered  a  stay  of 
judgment  for  thirty  days,  and  that  the  plaintiff  have  leave 
to  make  a  case  on  which  to  move  for  a  new  trial,  and  that 
such  motion  be  heard  at  general  term  in  the  first  instance, 
and  that  in  the  meantime  all  proceedings  on  the  part  of  the 
defendant  be  stayed  until  the  decision  of  such  motion. 

S.  B,  Terl  Eyck,  for  the  plaintiff. 

Oeo.  W.  Gray,  for  the  defendant. 

By  the  Coui%  Johnson,  J.  The  deed  conveying  the  real 
estate,  and  the  bill  of  sale  of  the  personal  property,  executed  by 
O'Neill  to  the  plaintiff,  and  the  article  of  agreement  betw^n 
them,  all  bearing  the  same  date  and  relating  to  the  same  subject 
matter,  must  be  read  and  construed  together  as  though  the 
whole  was  contained  in  one  instrument.  Bead  and  construed 
m  tltis  manner  X)\qj  constitute  ])othing  n;or§  i^or  less  than  au 
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assignment  of  property  in  trust  for  the  benefit  of  creditors. 
The  conveyance,  in  form,  seems  to  be  an  absolute  conveyance 
of  the  title,  as  upon  a  bargain  and  sale,  and  so  does  the  bill 
of  sale  of  the  personal  property ;  and  the  agreement  on  the 
part  of  the  plaintiff  is  in  the  form  of  a  covenant  to  take 
the  property  and  pay  certain  debts  of  the  grantor,  and  vendor, 
first,  and  other  debts  in  proportion  to  the  amount  of  funds 
realized  from  a  sale  of  the  property,  and  remaining  after  pay- 
ing certain  preferred  debts.  But  the  form  of  the  several 
instruments  does  not  necessarily  determine  their  true  legal 
character.  It  appears  from  the  plaintiff's  testimony,  that 
nothing  was  in  fact  paid .  by  him  for  the  property,  notwith- 
standing the  acknowledgment  of  the  receipt  of  the  purchase 
price  in  the  papers.  The  plaintiff  was  a  member  of  a  partner- 
ship firm,  which  firm  was  a  creditor  of  the  assignor  to  the 
amount  of  nearly  $3000,  and  this  debt,  as  appears  from  the 
article  of  agreement,  is  to  be  amongst  the  first  paid  from  the 
proceeds  of  the  sales.  After  certain  debts  are  paid,  the 
agreement  provides  for  the  payment  of  a  certain  other  class 
of  debts,  if  the  funds  remaining  are  sufficient  for  their  full 
payment,  and  if  not,  then  pro  rata,  and  out  of  the  residue  to 
pay  all  other  debts  of  the  assignor  in  full  if  the  fund  shall 
be  sufficient  for  that  purpose,  and  if  not,  then  pro  rata.  The 
real  and  personal  property,  thus  conveyed  and  transferred,  is 
all  to  be  sold  and  the  proceeds  applied  in  payment  of  the  debts 
of  the  grantor,  and  vendor,  and  the  balance,  if  any,  after  the 
payment  of  all  his  debts,  to  be  returned  or  paid  over  to  him. 
It  is  thus  seen  that  the  transaction  has  every  element  of  a 
trust  for  the  benefit  of  creditors,  and  in  law  must  be  regarded 
simply  as  an  assignment  of  that  character,  notwithstanding 
the  form  of  words  used  in  the  several  instruments. 

It  appears,  however,  that  no  inventory  or  account  of  the 
creditors  of  the  debtor,  or  of  the  amount  owing  to  each,  or 
in  gross,  had  ever  been  made,  and  no  bond  had  ever  been 
given  by  the  plaintiff,  as  required  by  the  second  and  third 
sections  of  the  act  of  I860,  on  the  subject  of  assignments  for 
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the  benefit  of  creditors.  (Sees.  Laws  of  1860,  ch.  348.)  On 
this  ground,  as  it  would  seem,  from  the  case,  the  plaintiff  was 
nonsuited  upon  the  trial.  This,  of  course,  must  have  been 
upon  the  ground  that  by  reason  of  the  non-compliance  with 
these  provisions  of  the  act,  the  transfer  was  wholly  ineffect- 
ual and  conferred  no  right  or  title  upon  the  plaintifiEl  This 
is  the  principal  question  in  the  case.  The  papers  constitut- 
ing the  assignment  were  made  the  20th  of  January,  1860.  y 
On  the  11th  of  February,  twenty- two  days  thereafter,  the 
goods  in  question,  for  which  this  action  was  brought,  were 
seized  by  the  defendant  as  sheriff,  by  virtue  of  an  atteu^hment 
in  favor  of  a  creditor  of  O'Neill,  the  assignor.  The  act  in 
question  provides  that  the  inventory  or  schedule  shall  be 
made  out  and  delivered  to  the  county  judge,  within  twenty 
days  after  the  making  of  the  assignment,  and  the  assignee  is 
required  to  execute  and  deliver  his  bond  within  thirty  days 
after  the  date  of  the  assignment. 

The  precise  point  to  be  determined  is,  whether  these  pro- 
visions of  the  statute  are  mandatory,  or  directory  merely,  in 
their  character.  This  precise  question  was  decided  in  this 
court,  in  the  sixth  district,  in  the  case  of  Juliand  v.  Bath- 
boncy  (39  Barb.  97,)  all  four  of  the  judges  concurring,  Bal- 
com  and  Mason,  Justices,  each  delivering  elaborate  opinions. 
It  was  there  held  that  these  provisions  were  directory  merely, 
and  that  an  assignment,  in  other  respects  good,  was  valid, 
and  vested  a  perfect  title  in  the  assignee,  although  not  fol- 
lowed by  the  schedule,  or  the  bond,  provided  for  by  sections 
two  and  three  of  the  act.  It  is  our  practice  to  hold  these 
decisions  of  our  own  court  in  other  districts  binding  upon 
us  until  they  are  reversed,  either  by  this  court  or  by  the 
Court  of  Appeals,  unless  they  are  so  clearly  erroneous  that 
we  should  reverse  had  they  been  made  in  our  own  district 

I  am  disposed  to  place  our  decision,  in  this  case,  upon  the 
authority  of  the  decision  in  the  case  above  cited,  although  I 
am  not  quite  certain  that  I  should  have  so  held  were  it  an 
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original  question.  It  is  quite  true,  as  the  learned  judges  in 
that  case  remark,  that  the  title  must  vest  somewhere,  and 
when  it  has  once  vested,  it  could  not  be  forfeited  by  a  mere 
neglect  to  comply  with  some  direction  of  a  statute.  It 
should  be  observed,  however,  that  section  three  seems  to 
make  the  giving  of  the  bond  by  the  assignee,  a  pre-requisite 
to  his  power  or  authority  under  the  assignment,  to  sell,  dis- 
pose of,  or  convert  the  property  to  the  purposes  of  the  trust, 
which  is  not  entirely  consistent  with  a  mere  directory  provis- 
ion. The  power  of  disposition  is  certainly  essential  to  a 
complete  title  to  property.  But  regarding  the  decision  in 
that  case  as  authority,  the  nonsuit  was  erroneous,  as  the 
plaintiff  was  the  legal  owner  of  the  property  by  virtue  of 
these  several  instruments  constituting  him  an  assignee  and 
trustee  for  the  benefit  of  creditors.  The  same  view  of  these 
provisions  of  the  statute,  substantially,  was  taken  by  Mar- 
vin, J.  at  special  term  in  Evans  v.  Chapin,  (20  How.  Pr. 
R.  289.)  In  FaiTcMld  v.  Gioynne,  (14  Abbotfa  Pr.  121,) 
the  assignuient  was  not  acknowledged  before  its  delivery, 
nor  afterwards^  nor  had  it  been  recorded.  The  court  at  spe- 
cial term  held  that  the  assignment  was  not  void  by  reason  of 
this  omissiouf  but  that  the  provision  of  the  first  section  of 
the  act  of  1860,  requiring  the  assignment  to  be  acknowledged 
and  the  certificate  of  acknowledgment  indorsed  upon  the 
assignment  before  delivery,  was  merely  directory.  But  the 
court  at  general  term,  in  the  first  district,  reversed  the  decis- 
ion of  the  special  term,  on  the  sole  ground  that  the  assign- 
ment not  having  been  acknowledged,  and  having  no  certificate 
of  acknowledgment  indorsed  upon  it,  was  not  executed  in 
such  a  manner  as  to  authorize  its  delivery  to  the  assignee, 
and  it  not  having  been  properly  executed,  the  assignee  could 
acquire  no  rights  under  it.  (16  Abbott's  Pr.  23.)  But  that 
question  is  not  made  in  this  case.  For  aught  that  appears,  the 
deed,  and  the  bill  of  sale  of  the  personal  property,  were  both 
duly  acknowledged,  and  had  the  certificate  indorsed.     The 
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qaestion  here  is,  upon  the  neglect  to  make  the  schedule  and 
to  give  the  bond,  which  seems  to  be  settled  against  the  defend- 
ant. There  must  therefore  be  a  new  trial,  with  costs  to  abide 
the  event 

[MoKBOB  Gbbbbal  Tbbx,  March  5,  1866.     WOet,  JS.  Larwm  Smith  and 
Iokn$oH,  Jufltioea.] 


LaTOUBETTE  vs.  ClABKE.  ^ap^l 

The  courts  of  New  York  have  jarisdiction  of  actions  for  torta  in  regard  to  prop- 
erty, although  they  were  committed  out  of  the  state,  and  although  the  parties 
were  resident  abroad,  if  the  defendant  is  served  with  process  here. 

6o  held  b  respect  to  an  action  brought  by  a  dtisen  of  Missouri,  against  a  citi- 
zen of  Connecticut  for  combining  and  conspiring  with  other  citizens  of  the 
latter  state,  to  defreud  the  plaintiff,  by  false  representations  as  to  the  sound- 
ness and  condition  of  an  insurance  company.    Clbkkb,  J.  dissented. 

APPEAL  by  the  defendant  from  a  judgment  entered  upon 
the  report  of  a  referee.  The  complaint  sets  forth,  that 
on  the  7th  of  September,  1854,  and  for  twenty  years  previous 
thereto,  there  was  a  certain  insurance  corporation  established 
at  Hartford,  Connecticut,  under  a  charter  from  that  state, 
entitled  The  Protection  Insurance  Company,  during  all  that 
time  doing  an  extensive  business  at  various  places  through- 
out the  United  States,  and  especially  at  St*  Louis,  Missouri. 
That  by  the  charter  of  that  company  "it  is  provided  that 
any  and  every  stockholder  in  said  corporation  shall,  for  mis- 
conduct or  fraud,  be  personally  liable  to  said  corporation,  or 
to  the  insured,  as  the  case  may  be."  That  for  more  than  ten 
years  next  before  September  7,  1854,  th^  defendant  was  a 
stockholder,  and  during  the  years  1850  and  1854  a  director, 
in  the  company ;  that  by  January  1,  1849,  the  company,  by 
reason  of  heavy  losses,  had  sunk  the  whole  of  its  capital, 
and  become  "  wholly  insolvent,"  and  so  continued  till  Septem- 
ber 7,  1854,  when'  it  failed,  being  largely  indebted,  and  hav*» 
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ing  no  assets ;  that  the  defendant,  and  all  the  other  directors, 
knew  of  the  insolvency  of  the  company  from  January  1, 1849, 
to  September  7,  1854;  that  the  defendant,  knowing  the 
premises,  on  or  about  January  1,  1849,  did  falsely,  fraudu- 
lently, and  deceitfully  combine,  conspire  and  confederate 
with  the  other  directors  "  to  hold  out  and  to  represent  at  all 
times  thereafter,  contrary  to  the  fact,  the  said  corporation  to 
the  public  generally,  and  particularly  to  whosoever  might, 
during  said  period,  apply  to  the  same  for  policies  of  insurance 
against  loss  or  damage  by  fire,  to  be  in  a  good,  sound,  and 
healthy  condition,  and  possessed  of  a  large  capital,  wholly 
unimpaired,  of  not  less  than  $200,000,"  and  by  said  "fraud- 
ulent and  deceitful  practices"  to  induce  persons  to  insure  in 
said  company,  and  thus  to  enable  it  to  do  a  large  business ; 
that,  in  pursuance  of  such  conspiracy,  the  defendant  and  the 
other  directors  caused  certain  advertisements  to  be  published 
^^^  -ilie^artford  Daily  Courant  and  Hartford  Daily  TimeSy 
•  anA^ptaki  other  advertisements,  by  their  agents,  in  the  Bos- 
1^  ton  Dailt  Advertiser  and  Boston  Post,  and  in  the  St.  Louis 

|a.'^  "'    Jt?«^S|/L*i?i^t^Kcan,  and  in  the  papers  of  other  cities  and 
?    ^  ..  -    ^stat^s ;  tl|tt  the  defendant  and  other  directors,  in  pursuance 
>  .1-^.'^  t)f  said  Conspiracy,  from    January   1,    1849,   to    January 
^*- -i^^v.  1^.1885,  caused  certain  written  statements  of  the  pecuniary 
^condition  of  the  company,  in  compliance  with  the  laws  of 
Massachusetts,  to  be  deposited  with  the  treasurer  of  that  state, 
and,  in  compliance  with  the  laws  of  Missouri,  to  be  deposited 
in  the  office  of  the  county  clerk  of  the  county  of  St.  Louis, 
with  intent,  by  means  of  said  advertisements  and  statements, 
to  deceive  the  public  and  whom  it  might  concern ;  that  all 
of  said  advertisements  and  statements  were  wholly  false,  to 
the  knowledge  of  the  defendant  and  the  other  directors  ;  that 
by  means  of  the  premises,  the  defendant  and  others  caused 
the  public  to  believe  that  on  the  18th  of  October,  1853,  the 
company  was  sound,  and  had  an  unimpaired  capital  of  not 
less  than  $200,000 ;  that  the  plaintiff,  relying  on  the  repre- 
fientations  of  the  defendant  and  others,  'and  believing  the 


^> 
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same,  insured  in  said  company  certain  property  at  St.  Louis, 
October  18,  1853 ;  that  the  same  was  injured  by  fire  Nov- 
ember 10,  1853 ;  that  the  plaintiflf  has  performed  all  the  con- 
ditions of  the  policy;  that  the  company  failed  September 
7,  1854,  and  has  ever  since  continued  insolvent,  and  has  never 
paid  the  plaintiff's  loss;  that  the  plaintiflf  has  thereby 
suflfered  damage  in  the  sum  of  $4149.10,  with  interest,  for 
which  he  demands  judgment  against  the  defendant. 

The  answer  of  the  defendant .  alleges  ignorance  as  to 
whether  the  plaintiflf  has  set  forth  a  true  copy  of  the  charter, 
or  whether  it  is  provided  therein,  that  for  misconduct  or 
fraud,  the  stockholders  are  personally  liable,  or  whether  the 
company  had  sunk  its  capital  by  January  1,  1849,  and  was 
insolvent  from  that  time  to  September  7,  1854 ;  denies  that 
he  and  the  other  directors  knew  that  the  company  was 
unsound  or  insolvent ;  denies  that  he  knew  of  the  insolvency 
of  the  company ;  denies  all  fraudulent  combinations  alleged 
in  the  complaint ;  denies  that,  in  pursuance  of  any  combina- 
tion or  conspiracy,  he  and  others  published,  or  caused  to  be 
published,  the  advertisements  set  forth  in  the  complp.int; 
denies  knowledge  as  to  the  exhibits  annexed  to  the  complaint 
being  true  copies ;  denies  fraud  and  conspiracy  as  to  state- 
ments alleged  to  be  filed  in  Massachusetts  and  St.  Louis; 
denies  that  any  advertisements  or  statements  were  published 
or  deposited  with  the  fraudulent  intent  alleged ;  joins  issue 
on  the  plaintiff's  case  as  respects  the  insurance  and  loss,  and 
compliance  with  the  conditions  of  the  policy  ;  admits  that  the 
company  became  insolvent  and  failed  on  or  about  September 
7,  1854,  and  has  ever  since  been  unable  to  pay  its  debts. 

At  the  trial  before  the  referee,  the  plaintiff  having  rested 
his  case,  the  defendant  moved  to  dismiss  the  complaint,  be- 
cause this  court  would  not  entertain  jurisdiction  of  an  action 
for  a  deceit  or  tort,  alleged  to  have  occurred  in  Missouri,  by  a 
citizen  of  Connecticut  against  a  citizen  of  Missouri ;  also, 
because  this  court  has  no  jurisdiction  of  an  action  founded 
solely  on -the  municipal  law  of  Connecticut;  also,  because 
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the  alleged  false  representations  upon  which  the  plaintiff  testi- 
fied that  he  relied,  were  not  in  wiiting,  signed  by  the  defend- 
ant ;  and  that  no  cause  of  action  arose  against  the  defendant 
in  Missouri,  and,  therefore,  none  elsewhere;  and  also,  for 
failure  of  proof  of  the  facts  alleged  in  the  complaint.  This 
motion  was  denied,  and  the  defendant  excepted. 

The  referee  by  his  report  finds  the  insolvency  of  the  com- 
pany during  the  time  alleged,  the  defendant's  knowledge  of 
its  condition,  and  the  conspiracy  charged  in  the  complaint, 
and  that  in  pursuance  thereof  "  certain"  representations  were 
made.  It  does  not  find  any  of  the  representations  charged 
in  the  complaint  to  have  been  made  or  published,  and  it  finds 
the  plaintiff's  insurance,  and  loss,  and  that  he  relied  on  the 
representations  made,  and  that  the  defendant  is  liable  for  the 
loss.  He  reported  in  favor  of  the  plaintiff,  for  $7532.27. 
The  defendant  excepted  to  the  finding  both  as  to  facts  and 
loss. 

Wm,  M,  EvartSj  for  the  appellant. 

,  for  the  respondent. 

Ihgraham,  p.  J.  I  am  not  willing  to  concede  that  even 
in  cases  of  personal  torts  committed  in  foreign  countries,  the 
Supreme  Court  has  not  jurisdiction  of  an  action  for  damages 
where  the  parties  are  within  the  jurisdiction  of  the  court. 
That  jurisdiction  depends  upon  the  person  and  not  on  the 
place  where  the  acts  complained  of  took  place.  Although 
in  such  cases  some  judges  have  expressed  an  opinion  that  the 
courts  could  refuse  to  exercise  such  jurisdiction,  I  do  not 
understand  the  rule  to  have  been  extended  to  actions  for 
fraud  in  regard  to  property,  even  if  such  fraud  was  com- 
mitted in  another  country.  That  fact  might  have  weight 
upon  a  question  of  bail,  but  ought  not  to  on  a  question  of 
jurisdiction.  A  party  may  be  without  any  redress  if  a  per- 
son may  commit  a  fraud  in  another  state  and  immediate^ 
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remove  into  this  state,  unless  the  courts  could  entertain  an 
action  for  redress  therefor. 

I  concur  with  Dayies,  J.  in  Mussina  y.  Beldetiy  (6  Abb. 
Hep.  165,)  in  the  decision  that  the  courts  of  this  state  haye 
jurisdiction  of  actions  for  torts  in  regard  to  property,  although 
they  were  committed  out  of  the  state,  and  although  the  par- 
ties were  resident  abroad,  if  the  defendant  was  served  with 
process  in  the  state.     The  judgment  should  be  afGu*med. 

Geo.  G.  Barnard,  J.  concurred. 

Clerke,  J.  (dissenting.)  This  is  an  action  brought  by  the 
plaintiff,  a  citizen  of  Missouri,  against  the  defendant,  a  citizen 
of  Connecticut,  for  combining  and  conspiring  with  other  citizens 
of  the  latter  state  to  defraud  him  by  false  representations.  The 
defendant  was  one  of  several  directors  of  an  insurance  com- 
pany, doing  business  in  Hartford,  Connecticut,  under  a  pharter 
from  that  state,  entitled  The  Protection  Insurance  Company, 
having  agencies  at  various  places  throughout  the  United 
States,  especially  at  St.  Louis,  Missouri.  The  plaintiff 
alleges  that,  relying  on  the  representations  of  the  defendant 
and  other  directors  of  the  company  that  it  was  in  a  sound 
condition,  and  possessed  of  a  large  capital,  wholly  unim- 
paired, of  not  less  than  $200,000,  he  insured  in  said  company 
certain  property  at  St.  Louis,  October  18,  1853;  that  the 
same  was  injured  by  fire  November  11,  1853 ;  that  he  has 
performed  all  the  conditions  of  the  policy ;  that  the  company 
&iled  September  7,  1854,  and  has  ever  since  continued  insol- 
vent, and  has  never  paid  the  plaintiff's  loss,  and  that  he  has 
thereby  suffered  damage  in  the  sum  of  $4149.10.  This,  then, 
is  clearly  an  action  of  tort,  brought  by  the  citizen  of  one 
foreign  state  against  the  citizen  of  another  foreign  state,  for 
alleged  injuries  committed  in  one  or  both  of  those  states. 
Shall  we  entertain  jurisdiction  of  actions  originating  under 
such  circumstances  and  between  such  parties?  In  other 
words,  shall  we  sustain  the  judiciary  establishm^its  of  our 
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state  for  the  purpose  of  composing  the  disputes  and  redressing 
the  wrongs  of  litigants  who  owe  no  allegiance  or  duty  to  it  ? 
This  question,  er  rather  questions  nearly  similar  to  it,  have 
been  presented  in  a  few  previous  instances  to  our  courts. 
There  are,  undoubtedly,  several  reported  cases  where  they 
have  entertained  such  a  jurisdiction ;  but  the  first  of  which 
I  have  any  knowledge,  in  which  the  question  was  directly 
presented  and  passed  upon,  is  Gardner  v.  Thomas j  (14  John. 
134.)  There,  it  was  indeed  asserted  by  the  justice  who  de- 
livered the  opinion  in  that  case,  that  this  court  may  take 
cognizance  of  a  tort  committed  ou  the  high  seas  on  board  of 
a  foreign  vessel,  both  parties  being  citizens  of  the  country  to 
which  the  vessel  belongs,  but  that  it  should  rest  in  the  sound 
discretion  of  the  court  to  afford  jurisdiction  or  not,  according 
to  the  circumstances  of  the  case ;  and,  as  it  did  not  appear 
that  the  plaintiff  in  error,  who  was  master,  and  the  defend- 
ant, who  was  a  seaman,  of  the  vessel,  did  not  intend  to 
return  to  their  own  country,  it  was  held  that  the  defendant 
in  error  ought  to  have  been  left  to  seek  redress  in  the  courts 
of  his  own  country  on  his  return ;  and  the  judgment  below 
was  reversed.  In  Johnson  v.  Dalton^  (1  Coweny  543,)  the 
same  principles  are  asserted,  stating  that  the  courts  sl^ould 
decline  interference  in  ordinary  cases ;  but,  as  the  defendant 
in  error,  on  whom  the  assault  had  been  committed,  had  been 
legally  discharged  from  the  vessel  in  this  country,  the  coiirt 
upheld  the  jurisdiction.  In  Smith  v.  BuU,  (17  Wend,  323,) 
which  has  been  frequently  quoted  in  relation  to  this  subject, 
it  was  only  decided  that  an  action  for  an  injury  to  the  person 
committed  beyond  the  territorial  limits  of  this  state,  is  tran- 
sitory and  may  be  brought  in  any  court  of  common  pleas  in 
this  state ;  but  it  did  not  appear  that  either  party  was  a  res- 
ident of  another  state,  but  on  the  contrary,  it  may  be  very 
safely  inferred  that  both  parties  were  residents  of  this  state, 
who  crossed  the  Susquehanna  together  from  Tioga  county,  in 
this  state,  to  Tioga  county  in  Pennsylvania,  where  one  made  fui 
W»ault  upon  the  other.    Of  course  this  decision  can  have  no 
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application  to  the  question  under  consideration.  Malony  v. 
Bows,  (8  Abbotfs  Fr.  B.  318,)  decided  in  the  New  York 
common  pleas,  at  a  trial  term,  before  Judge  Dalj,  is  much 
more  analogous.  There,  it  was  expressly  decided  that  the 
courts  of  one  state  have  no  jurisdiction  between  citizens  of 
another  state  for  damages  for  personal  iortSy  committed  with- 
in the  jurisdiction  of  another  state.  I  have  not  been  able  to 
ascertain  from  the  report  in  that  case,  whether  the  plain- 
tiff had  become  a  citizen  of  this  state  before  he  commenced 
his  action.  If  he  had,  it  would  have  been  a  stronger  case 
than  that  before  us,  and  would  have  gone  farther  than  I 
should  be  inclined  to  go.  If  a  citizen  of  one  state  should 
suffer  a  wrong  from  a  citizen  of  another  state  in  that  or  any 
other  foreign  state,  I  am  inclined  to  think  that  the  courts  of 
his  own  state  ought  to  afford  him  redress,  if  the  defendant 
could  be  found  within  their  jurisdiction.  But  I  have  little 
hesitation  in  saying  that  it  is,  at  least,  unreasonable  for  the 
citizens  of  one  foreign  state  to  call  upon  the  courts  of  this 
state  to  interpose  their  authority  to  afford  him  redress  against 
the  citizen  of  another  state  for  an  injury  committed  in  one 
of  those  states — an  injurj'  partaking  of  the  twofold  charac- 
ter of  a  private  injury  and  a  public  wrong.  I  do  not  think 
that  the  tribunals  of  this  state  are  constituted  and  supported 
for  such  a  purpose.  We  have,  unhappily,  more  than  a  suffi- 
cient number  of  controversies  between  our  own  citizens  to 
examine  and  adjust,  which  demand  from  us  prompt  and 
careful  attention ;  and  we  are  not,  by  any  means,  willing  to 
lend  to  the  citizen  of  one  foreign  state,  in  a  matter  in  which 
we  have  no  concern,  the  harsh  provisional  remedy  of  an  order 
of  arrest  against  the  citizen  of  another  foreign  state,  while 
seeking  our  hospitality,  and  quietly  and  trustingly  preparing 
to  embark  in  a  vessel  in  our  port  for  a  long  voyage.  For 
these  reasons  the  judgment  should  be  reversed,  with  costs. 

Judgment  affirmed. 

[New  Yobk  Gikbbai.  Tebh,  May  1, 1865.    Jngrahamj  Geo,  O,  Bamard  and 
CUrke,  Justices.] 
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In  the  matter  of  the  petition  of  Margaret  B.  Bull. 

A  testator,  by  hie  will,  gave  the  income  of  certain  lots  to  his  daughter  M.  for 
life,  and  after  her  death  to  her  issue;  and  in  case  of  her  death  without  issue, 
a  part  of  the  lots  were  to  go  to  his  son  J.  and  another  part  to  his  daughter  p. 
in  fee.  J.  haying  died,  in  the  lifetime  of  M.  leaving  his  property  to  minor 
children ;  Seld,  that  such  minor  children  were  not  necessary  parties  to  a  peti- 
tion by  M.  for  authority  to  the  trustees  under  the  will  of  the  testator  to  s^ 
the  lots. 

An  executor  and  trustee  who  has  been  removed  by  the  surrogate  from  his  office 
is  not  a  necessary  party  to  a  conveyance,  made  by  his  co-executors,  of  land 
sold  under  an  act  of  the  legislature,  which  authorized  a  sale  to  be  made  by  the 
trustees  who  held  the  property  under  the  will  at  the  time  of  the  passage  of 
the  act. 

It  is  competent  for  the  legislature  to  dispose  of  the  interests  of  in&nts,  and  of 
persons  not  in  en#,  and  to  declare  that  a  deed  executed  by  a  portion  of  the 
trustees  named  in  a  will  shall  be  sufficient  to  convey  the  entire  estate. 

Three  of  the  executors  named  in  a  will  qualified.  B.  one  of  them,  havmg  left 
the  country,  was  removed  by  the  surrogate,  and  the  other  two  acted  alone. 
A  statute  was  subsequently  passed  empowering  the  supreme  court  to  author- 
ize a  sale  of  the  real  estate.  It  referred  to  the  property  as  held  in  trust  by 
the  executors  of  T.  under  his  will ;  required  notice  of  the  application  to  sell 
to  be  served  on  the  two  acting  executors,  by  name,  "as  executors  of  T. ;" 
authorized  the  court  to  direct  conveyances  to  be  executed  "  by  the  taid  frwt- 
Uei;"  and  provided  that  all  such  conveyances,  so  made,  if  executed  by  the 
trustees  as  aforesaid,  should  be  suffident  "  to  vest  )n  the  purcheser  a  fee  sim- 
ple absolute."  Held,  that  the  intent  of  the  legislature  was  that  the  deeds 
should  be  executed  by  the  acting  executors ;  and  that  it  was  not  necessary 
that  B.  should  join  in  the  conveyances. 

THE  legislature,  by  an  act  passed  on  the  23d  of  April,  1864, 
entitled,  "  An  act  relative  to  land  devised  by  John  Ton- 
nelle,  deceased,"  (Laws  o/1864,  p,  732 ;  amended  in  1865,  see 
Laws  of  1865,  p.  376,)  empowered  the  Supreme  Court,  at  a 
general  or  special  term  held  in  the  city  of  New  York,  on  the 
petition  of  Margaret  B.  Tonnelle  and  others,  to  authorize  the 
sale  of  certain  lots  on  the  northerly  side  of  Eighteenth  street 
in  the  city  of  New  York,  mentioned  and  described  in  the  will 
of  John  Tonnelle,  deceased,  and  held  in  trust  by  his  execu- 
tors, under  the  provisions  of  said  will  In  pursuance  of  this 
act,  Margaret  B.  Bull,  (formerly  Margaret  B.  Tonnelle,)  one 
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of  the  heirs  of  the  testator,  presented  a  petition  to  the  court, 
asking  for  an  order  authorizing  a  sale  of  certain  lots  belong- 
ing to  the  estate  ;  and  such  proceedings  were  had  that  a  sale 
was  ordered  by  this  court.  Under  that  order  of  sale,  lots  87, 
88  and  89,  on  Eighteenth  street,  were  sold  to  John  Ander- 
son, and  lots  90,  91,  92  and  93  to  Catherine  Bradley.  An- 
derson and  Bradley  assigned  their  bids  to  John  Eerr.  Eerr 
now  moves  to  be  released  from  his  purchase,  on  the  ground 
that  the  title  is  defective  for  several  reasons. 

Hamilton  W.  Bohinaon^  for  the  purchaser. 

Charles  W,  Van  Buren,  for  the  petitioner. 

Ikgbaham,  p.  J.  So  far  as  any  objection  is  made  to  the 
interest  of  Mrs.  Hall,  that  was  disposed  of  on  the  argument, 
by  the  offer  of  a  release  on  her  part  of  any  interest  in  the 
premises.  On  the  supposition  that  such  an  instrument  will 
be  executed,  I  shall  not  examine  that  objection,  leaving  to 
the  purchaser  the  right  to  renew  his  motion  if  the  same  is  not 
executed. 

The  only  questions  which  require  examination  are,  whether 
the  children  of  John  Tonnelle,  the  son  of  the  testator,  are 
necessary  parties  ;  and  whether  Francis  E.  Berger,  one  of  the 
executors,  must  unite  in  the  conveyance  to  give  it  validity. 

The  will  gave  the  income  of  these  lots  to  Margaret  for  life, 
and  after  her  death  to  her  issue  ;  and  in  case  gf  her  death 
without  issue,  lots  84  to  88  were  to  go  to  his  son  John,  and 
lots  89  to  93  to  his  daughter  Susan,  in  fee. 

The  son  John  has  died,  leaving  a  will  disposing  of  his  pro- 
perty to  minor  children,  and  these  children,  it  is  urged,  should 
be  before  the  court  on  this  application.  I  think  not.  John 
obtained  no  title  to  the  premises,  and  could  have  no  interest 
therein  which  he  could  dispose  of  by  will  until  the  death  of 
Margaret  without  issue  ;  and  as  she  is  still  living,  no  interest 
could  pass  under  bis  will  to  his  children,  and  they  would  not 
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necessarily  be  parties  to  this  proceeding.  They  could  take  no 
interest  under  the  will,  because  the  father  had  none  that  he 
could  devise,  and  they  are  not  entitled  to  any  now  as  the  heirs 
at  law,  because  as  such  no  estate  could  vest  in  them  as  the 
heirs  of  Margaret,  until  her  death.  There  was  no  ground  for 
making  them  parties  to  this  application. 

The  other  question  is  whether  a  good  title  can  be  given  by 
the  executors  who  are  now  acting.  Three  of  the  executors 
named  in  the  will  qualified,  viz.  Q-.  Hall,  V.  Gr.  Hall  and 
Francis  E.  Berger.  In  1860  Berger  left  the  United  States 
and  was  removed  from  the  office  of  executor  by  the  surrogate. 
He  has  since,  however,  returned  to  the  United  States,  but, 
as  I  understand,  declines  to  unite  in  the  conveyance.  The 
statute  of  1864,  amended  by  that  of  1865,  {Laws  of  1864,  p. 
732 ;  Laws  of  1865,  jp.  376,)  provides  for  this  application, 
and  authorizes  the  sale  of  the  property.  That  statute  refers 
to  the  property  as  held  in  trust  by  the  executors  of  John 
Tonnelle  under  the  will,  and  authorizes  the  court  to  direct  a 
conveyance  of  the  same  to  be  executed  by  the  said  trustees 
and  others.  The  fourth  section  provides  that  all  such  con- 
veyances, made  as  aforesaid,  &c.  if  executed  by  the  trustees 
as  aforesaid,  or  such  persons  as  may  be  appointed  in  his  or 
their  place,  &c.  shall  be  valid  and  effectual. 

The  validity  of  these  statutes,  and  the  power  of  the  court 
thus  to  dispose  of  the  interest  of  infants  and  of  persons  not 
in  esse^  has  been  settled  by  several  decisions  in  the  Court  of 
Appeals,  (Leggett  v.  Hunter,  19  N,  Y,  Bep.  445,)  and  the 
right  of  the  executors  who  qualify,  to  execute  the  trusts,  to 
the  exclusion  of  others  who  do  not  qualify,  is  also  settled  by 
the  above  case. 

We  are  brought  down,  then,  to  the  sole  question  whether 
an  executor  who  has  been  removed  by  the  surrogate  from  his 
office  as  executor  is  a  necessary  party  to  a  conveyance  of  land 
sold  under  an  act  of  the  legislature,  which  authorizes  a  sale 
to  be  made  by  the  trustees  who  held  the  property  under  the 
will  at  the  time  of  the  act.    There  can  be  no  doubt,  if  this 
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is  a  trust,  but  that  this  court  could  appoint  anotlier  trustee 
in  the  place  of  Berger,  on  a  proper  application.  (Boome  v. 
Phillips,  27  N.  T.  Bep.  358,  363.)  The  will  of  TonneUe, 
senior,  gave  'the  executors  no  authority  to  sell  any  of  the 
property,  excepting  such  parts  of  the  real  estate  as  he  had 
previously  in  his  will  directed  to  be  sold,  apd  no  power  of 
sale  was  given  to  the  executors  in  regard  to  any  of  these  lots. 
But  by  a  previous  provision  in  the  will  the  testator  devised 
all  his  estate,  except  some  specific  legacies  and  devises,  to  his 
executors,  upon  the  trusts  thereinafter  named.  Under  this 
provision,  the  executors  who  took  upon  themselves  the  execu- 
tion of  the  will,  became  vested  with  the  title,  and  might  sell 
the  real  estate.     (3  B.  S.  5th  ed.  197,  §  66.) 

If  at  any  time  an  executor  becomes  incompetent  to  serve, 
he  may  be  superseded  by  the  surrogate,  and  the  remaining 
executors  will  have,  thereafter,  the  sole  administration,  under 
the  wiU.    (3  i?.  S.  5th  ed.  157.) 

The  statute,  as  to  trusts,  empowers  this  court  to  re- 
move trustees,  and  to  accept  their  resignations,  and  while 
the  court  is  authorized  so  to  do,  still  it  is  not  obligatory  to 
appoint  a  new  trustee,  but  it  may  leave  the  other  trustees  to 
execute  the  trusts  or  appoint  another,. as  may  be  thought 
best.  (3  B.  8.  5th  ed.  22.)  After  the  executor  had  been 
removed,  if  such  a  proceeding  had  taken  place  here,  there 
would  have  been  no  doubt  as  to  the  remaining  trustees  and 
executors  having  full  authority  to  execute  the  trusts.  The 
court  could  not  remove  the  executor  as  such,  and  the  removal 
of  the  trustee  merely,  whil^  he  was  acting  as  executor,  might 
Bot  be  sufficient  to  divest  him  of  the  estate  which  was  devised 
to  him  as  executor.  (2  Barb.  Ch.  Bep.  365.)  A  contrary 
view  seems  to  have  been  taken  by  Brown,  J.  in  the  Matter 
of  Croaaman,  (20  Eoto.  Pr.  Bep.  350,)  where  a  trustee  and 
executor  under  a  will  applied  to  the  court  to  be  relieved  from 
his  trust.  In  that  case  the  Judge  says :  ^<  The  bequest  of 
the  will  is  to  all  the  executors.  Tbe  effect  is  to  vest  the  legal 
title  in  all  the  executprs  who  qualified,  with  th^  ri^ht  of  9ur* 
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vivorship,  should  either  die,  become  incapable  of  acting,  or 
be  removed  by  the  order  of  the  court  having  jurisdiction." 
And  again :  "  When  one  trustee  resigns  or  is  discharged  from 
his  office,  the  remaining  tnistees  are  vested  with  the  entire 
estate." 

I  am  inclined  to  think  the  same  rule  applies  to  the  removal 
of  the  executor  by  the  surrogate.  His  power  to  act  ceases 
in  regard  to  the  will  and  the  administration  of  the  estate. 
The  power  he  obtains  to  execute  the  trust  is  given  to  him  not 
by  name,  but  as  executor,  and -when  removed  as  executor,  his 
relation  to  the  estate  ceases.     ^ 

But  I  do  not  think  this  question  necessarily  involved  in 
this  case.  This  is  not  the  sale  of  property  authorized  by  the 
will  and  in  pursuance  of  authority  conferred  thereby,  but 
under  and  by  virtue  of  the  statute.  The  legislature  had 
power  to  authorize  the  sale  to  be  made  by  any  officer  of  the 
court,  or  in  such  manner  as  the  court  should  direct.  So  also 
they  had  power  to  direct  who  should  execute  the  conveyance, 
in  the  statute.  This  they  did  do  when  they  directed  that  the 
conveyance  should  be  executed  by  the  said  trustees.  We 
must  then  see  who  are  the  said  trustees  named  in  the  act. 
The  statute  directs  notice  to  be  served  on  Valentine  G.  Hall 
and  George  Hall,  as  executors  of  John  Tonnelle,  deceased, 
and  states  that  the  lands  are  held  in  trust  by  the  executors 
of  said  Tonnelle,  and  then  directs  the  conveyance  to  be  exe- 
cuted by  the  said  trustees.  The  intent  of  these  provisions 
is  that  the  conveyance  shall  be  executed  by  the  then  acting 
executors  of  Tonnelle.  Berger  had  been  removed  and  ceased 
to  be  an  executor  long  before  the  passage  of  either  act.  The 
statute  names  the  other  two  executors  as  the  persons  upon 
whom  notice  is  to  be  served  as  the  only  acting  executors 
entitled  thereto.  It  designates  the  executors  (then  being  such) 
as  holding  the  land  in  trust,  and  then  directs  them — the 
persons  holding  the  estate — to  execute  the  deed. 

My  conclusion  is,  tjjiat  both  from  the  removal  of  Berger  as 
executor,  before  the  passage  of  the  statutes,  and  from  the 
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provisions  of  those  statutes  in  which  the  other  executors, 
alone,  are  named  as  such  and  as  holding  the  trust,  the  intent 
of  the  legislature  was  that  the  deeds  should  be  executed  by 
the  acting  executors,  Valentine  and  George  Hall ;  and  that 
it  is  not  necessary  that  Berger  should  join  in  the  conveyance. 
The  motion  to  relieve  the  purchaser  from  his  purchase 
should  therefore  be  denied. 

Geo.  G.  Babnard,  J.  There  wis  no  question  made  that 
the  legislature  had  not  the  power  to  pass  the  acts  of  1864 
and  1865,  under  which  this  petition  was  presented  to  the 
court.  The  power  has  for  many  years  been  exercised,  in  like 
cases,  and  is  sustained  by  the  highest  authority.  (Leggett 
v.  Hunter,  19  N,  T,  Rep.  463.)  Berger,  by  reason  of  his 
removal  from  the  state,  was  removed  as  executor,  by  the  sur- 
rogate of  New  York.  He  was  trustee  because  he  was  an  exec- 
utor, and  when  he  ceased  to  be  executor  he  ceased  to  be 
trustee.  But  assuming  that  he  was  still  a  trustee,  it  was 
competent  for  the  legislature  to  declare  that  a  deed  executed 
by  two  of  the  three  trustees  should  be  sufficient  to  convey 
the  entire  estate.  This  the  act  does,  in  terms.  It  provides 
for  notice  to  be  served  on  Valentine  G.  Hall  and  George  Hall, 
as  executors  of  the  deceased,  John  Tonnelle,  and  provides 
that  a  conveyance  by  them  shall  be  sufficient  "to  vest  in  the 
purchaser  a  fee  simple  absolute."  {Laws  of  1864,  p,  732. 
Laios  of  1865,  p.  376.) 

Eloise  Tonnelle,  an  heir  of  John  Tonnelle,  is  an  infant. 
The  act  directed  a  copy  of  the  petition  to  be  served  on  her 
general  guardian.  This  notice  was  served  on  her  mother,  her 
father  being  dead,  and  she  having  no  testamentary  guardian, 
and  no  guardian  having  been  appointed  by  the  surrogate. 
She  resided  with  her  mother,  who  had  the  custody  and  con- 
trol of  the  said  infant,  Eloise  Tonnelle,  and  attended  to  her 
education  and  maintenance. 

The  mother  is  by  statute  the  guardian  in  socage  of  the 
infant.     {Reviacd  Statutes^  chap.  1,  titlf^  ].,  part  2^  art,  1.) 
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This  gave  the  mother  "a  right  to  the  custody  of  the  infant's 
land  and  body."  (2  Black,  Com,  88.)  The  service  was  prop- 
erly made  upon  the  mother ;  but  this  question  can  not  be 
made  by  the  purchaser.  The  court  decreed  that  the  ser- 
vice was  proper,  and  granted  the  sale.  A  review  can  not  be 
had,  except  by  a  direct  appeal.  It  can  not  be  questioned  col- 
laterally. 

The  order  refusing  to  release  the  purchaser  from  his  bid 
should  be  affirmed  with  costs. 

Lbonabd,  J.  concurred. 

Order  affirmed. 

[New  Tohk  Qbiteraje.  TsbX|  November  6,  1S65.    Jsifraham,  Zeonard  and 
040,  0,  Barnard,  Justices.] 


The  Bank  of  thb  State  of  Geobgia  v8.  Lewin. 

Where  a  contract  is  made  in  another  state,  between  parties  subject  to  the  laws 
of  that  state,  in  pursuance  of  which  one  of  them  draws  a  bill  of  exchange,  in 
fsTor  of  the  other,  upon  a  person  residing  in  the  state  of  New  Tork,  the  par- 
ties will  be  considered  as  contracting  according  to  the  laws  of  the  fonner 
state,  and  the  bill  ¥riU  not  be  usnriouSi  unless  rendered  so  bj  the  laws  of  that 


f[IS  was  an  action  upon  a  bill  of  exchange  drawn  upon 
and  accepted  by  the  defendant.  The  action  was  tried 
before  Justice  Balcom,  without  a  jury,  at  the  New  York  cir- 
cuit. The  said  Justice  found  the  following  conclusions  of 
fact,  viz : 

1st.  The  plaintiff  was,  and  is,  a  corporation,  as  alleged  in 
the  complaint,  doing  business,  and  located  in  the  state  of 
Georgia.  2d.  On  the  6th  day  of  November,  1857,  the  defend- 
ant was  liable  as  acceptor  of  a  bill  of  exchange,  made  by  one 
Lamar,  at  Savannah,  in  the  state  of  Georgia,  to  pay  the 
plaintiff,  in  the  city  of  New  Tork,  the  sum  of  $10,340.70. 
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3d.  At  the  time  above  mentioned,  the  said  bill  of  exchange  ynm 
in  the  possession  of  a  bank  in  the  city  •f  New  York  for  col- 
lection. 4th.  In  order  to  pay  the  above  mentioned  indebted- 
ness, the  defendant  procured  said  Lamar  to  draw  the  bill  of 
exchange  described  in  the  complaint,  dated  Savannah,  No- 
vember 6th,  1857,  for  $10,497.37,  on  the  defendant,  payable 
thirty-seven  days  (including  days  of  grace,)  from  the  9th  day 
of  that  month ;  which  bill  of  exchange  the  plaintiff  dis-  ^ 
counted,  at  Savannah  in  the  State  of  Georgia,  and  with  the 
avails  thereof,  discharged  said  indebtedness  in  the  city  of 
New  York.  5th.  The  interest  on  said  bill  of  exchange,  dated 
November  6th,  1857,  for  thirty  seven  days,  was  $74.40.  The 
difference  between  the  face  of  that  bill  of  exchange  and  the 
amount  of  said  indebtedness,  was  $156.67.  By  deducting 
the  aforesaid  interest  from  such  difference,  there  was  a  bal- 
ance of  $82.28,  which  the  plaintiff  received  as  exchange 
between  Savannah  and  the  city  of  New  York.  6th.  The 
plaintiff  sent  said  bill  of  exchange,  dated  the  6th  day  of  No- 
vember, 1857,  to  the  city  of  New  York,  where  the  defendant 
accepted  it  before  it  became  due ;  but  he  did  not  pay  it  when 
it  became  due,  although  requested  so  to  do,  and  he  has  not 
since  paid  the  same,  or  any  part  thereof,  and  there  is  now  due 
thereon  $12,196.37.  7th.  The  rate  of  interest  fixed  by  the 
laws  of  the  state  of  Geoi^a,  in  1857,  and  since  that  time,  is 
seven  per  cent.  8th.  By  these  laws,  if  the  borrower  agrees 
to  pay  a  greater  rate  of  interest  than  seven  per  cent,  he  is 
not  bound  to  pay  any,  but  is  liable  to  refund  the  principal 
sum  borrowed.  9th.  The  bill  of  exchange  on  which  the  de- 
fendant was  liable  as  acceptor,  before  and  on  the  6th  day  of 
November,  1857,  and  for  which  the  one  described  in  the  com- 
plaint was  given  in  renewal,  was  given  for  a  good  and  valua- 
ble consideration,  and  was  valid  by  the  laws  of  the  state  of  , 
New  York,  and  also  by  the  laws  of  the  state  of  Georgia. 

The  Judge  found  the  following  conclusions  of  law:  1st 
That  the  validity  of  the  bill  of  exchange  described  in  the  com- 
plaint, and  on  which  this  action  is  founded,  dated  the  6th 
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day  of  November,  1857,  must  be  determined  by  the  laws  of 
the  state  of  Georgia,  ^d.  That  said  bill  of  exchange  was  not 
tainted  with  usury,  and  was  good  and  valid  by  the  laws  of 
said  state  of  Georgia.  3d.  That  the  plaintiff  was  entitled  to 
recover  upon  said  bill  of  exchange  the  amount  due  thereon, 
viz:  $12,196.37.  4th.  Thatifsaidbillof  exchange  was  usu- 
rious and  void,  the  plaintiff  could  recover  upon  said  other  bill 
of  exchange  taken  up,  and  for  which  this  was  given.  And 
lastly.  That  the  plaintiff  was  entitled  to  a  judgment  in  this 
action  against  the  defendant,  for  the  sum  of  twelve  thousand 
one  hundred  and  ninety-six  dollars  and  thirty-seven  cents, 
($12,196.37,)  besides  costs. 

The  defendant  excepted  to  the  findings  of  law,  and  of  fact, 
and  appealed  from  the  judgment. 

A.  W.  Bradford^  for  the  appellant. 

cT  W.  Edmonds^  for  the  respondent. 

By  the  Courts  Ingbaham,  P.  J.  It  was  held  by  the  gen- 
eral term  of  this  district,  in  Balme  v.  Wombough,  (38  Barb, 
352,)  that  a  note  drawn  in  Minnesota,  for  money  loaned  there, 
and  made  payable  in  the  state  of  New  York,  was  not  usuri- 
ous, unless  the  laws  of  Minnesota  made  it  so.  The  fact  of  its 
being  made  payable  in  New.  York  did  not  affect  its  validity ; 
although  it  would  have  been  void  if  the  contract  had  been 
made  in  New  York.  The  present  case  differs  from  that  only 
in  the  fact  that  the  instrument  is  a  bill  of  exchange  drawn  on 
a  person  residing  here.  The  contract  was  made  in  Georgia, 
the  money  paid  there,  and  the  drawer,  as  well  as  the  bank, 
were  at  the  time  of  the  contract,  both  subject  to  the  laws  of 
Georgia.  The  mere  fact  that  the  funds  upon  which  the  draft 
was  drawn  were  in  the  hands  of  a  third  person,  in  New  York, 
was  no  part  of  the  contract,  so  as  to  affect  its  validity.  Tho 
drawer  owed  the  plaintiff  some  money,  and  gave  the  draft,  in 
Savannah.    The  whole  transaction  took  place  there,  and  was 
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performed  there,  bo  far  as  the  drawer  had  any  thing  to  do  t  ^ 
•with  it.  In  Otbb  v.  ^remont,  (20  Law  and  Eq,  Bep.  555,)  I  • 
it  was  held  that  on  such  a  bill  of  exchange,  if  not  paid,  the 
law  of  the  place  where  made,  and  not  of  the  place  where  pay- 
able, was  to  govern  as  to  the  rule  of  damages,  and  the  drawer 
was  liable  for  interest  according  to  the  laws  of  the  country 
where  the  bill  was  drawn. 

The  contract  between  the  parties  was  an  agreement  by  the 
drawer  to  transfer  to  the  plaintiff  funds  which  he  had  in  New 
York.  The  payment  was  made  in  Georgia,  and  the  contract 
made  there.  If  the  bill  of  exchange  was  not  paid,  the  plain- 
tiff's remedy  against  the  drawer  was  according  to  the  law  of 
the  place  where  the  contract  was  made,  and  he  could  have 
recovered  interest  according  to  the  law  of  that  place.  It  can 
hardly  be  said,  under  such  circumstances,  that  the  acceptor 
here,  who  holds  the  funds  of  the  drawer,  can  refuse  payment 
because  the  contract  was  void,  when  the  law  says  it  is  valid. 

In  Chapman  v.  Robertson^  (6  Paige^  634,)  Walworth, 
Oh.  held  that  where  a  loan  of  money  was  made  in  one  country 
and  was  payable  in  another,  the  parties  might  agree  on  inter^ 
est  according  to  the  laws  of  the  place  where  the  loan  was 
made.  And  in  Pratt  v.  Adams ^  (7  Paige^  632,)  it  was  also 
held,  that  if  the  contract  was  not  illegal  where  made  and 
where  the  money  was  loaned,  the  same  was  not  void,  although 
the  bills  on  which  the  loan  was  made  were  made  payable  in 
New  York,  and  would  have  been  void  for  usury  if  subject  to 
the  laws  of  this  state. 

The  contract  between  the  parties  was  made  under  the  laws 
of  another  state,  and  we  must  consider  the  parties  as  con- 
tracting according  to  the  laws  of  that  place. 

The  judgment  should  be  affirmed. 

[New  Tosk  Qsnsbax.  Tesx,  KoTember  G,  1865.  ^ip^iham,  ImnanlKid  Qm, 
0.  Bamardf  Justice!.] 
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The  People,  ex  rd,  William  Geery  and  others,  w.  Mat- 
thew T.  Bbennan,  Comptroller  of  the  city  of  New  York. 

The  Supreme  Coart  can  not  punish  as  for  a  contempt  a  disobedience  of  an  order 
made  by  a  Judge  out  of  court,  unless  such  order  is  made  in  an  action  pend- 
ing in  the  court. 

A  judge  out  of  court  has  no  authority  to  punish  as  for  a  contempt  a  disobedi- 
ence of  an  order  made  by  him,  in  a  statutory  proceeding  before  him,  unless 
authority  so  to  punish  is  expressly  conferred  by  law. 

THIS  is  an  appeal  from  an  order  made  by  Justice  Barnard 
on  the  28th  day  of  April,  1865,  adjudging  the  defendant 
guilty  of  contempt,  fining  him  $500,  and  directing  his  im* 
prisonment  until  the  fine  was  paid,  and  until  he  should  can* 
eel  certain  liens  imposed  upon  the  property  of  the  relators 
by  an  assessment  for  the  construction  of  a  sewer  in  Eighty- 
sixth  street,  from  the  East  river  to  the  westerly  line  of  Third 
avenue,  and  in  Third  avenue,  from  Eighty-fourth  to  Eighty- 
sixth  street,  &c.  in  the  city  of  New  York.  On  or  about  the 
2l8t  day  of  April,  1862,  the  relators  presented  their  petition 
to  Justice  Barnard,  one  of  the  Justices  of  this  court,  pray- 
ing the  vacation  of  the  above  assessment  under  the  act  of 
1858.  On  June  19,  1863,  Justice  Barnard,  without  having 
iakenany  proofs  of  the  allegations  of  the  petition^  made  an 
order  vacating  the  assessment,  and  referring  the  matter  to  J. 
V.  W.  Doty,  Esq.  to  take  testimony  as  to  the  amount  and 
extent  of  the  liens  upon  the  lots  of  the  petitioners.  On 
April  4,  1863,  the  referee  made  his  report.  On  July  30, 
1863,  Justice  Gould  made  an  order  confirming  the  report, 
and  directing  that  the  liens  should  be  canceled.  An  appeal 
was  taken  from  this  order  of  Justice  Gould,  which,  on 
motion  of  the  counsel  for  the  petitioners,  was  dismissed.  On 
or  about  January  8, 1864,  the  relator  applied  to  the  Supreme 
Court,  for  a  mandamus  commanding  the  comptroller  to 
vacate  the  liens  as  directed  by  the  orders  of  Justices  Barnard 
and  Gould.  This  application  was  founded  upon  the  same 
proceedings  upon  which  the  present  application  for  contempt 
is  founded.    On  March  29, 1864,  a  mandamus  was  granted^ 
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On  May  16,  1864^  the  order  granting  the  mandamns  was  re- 
versed, and  the  writ  issned  thereupon  vacated  and  set  aside. 
On  or  about  December  1, 1864,  the  relator  applied  to  Justice 
Gierke  for  a  mandamus  to  compel  Augustus  Purdy,  clerk  of 
arrears,  in  the  office  of  the  comptroller,  to  vacate  the  assess^ 
ment  and  cancel  the  liens  in  obedience  to  the  orders  of  Jus- 
tices Barnard  and  Gould.  That  application  was  denied. 
The  ^titioners  then  instituted  these  proceedings  against  the 
comptroller  for  contempt,  in  not  obeying  the  orders  which 
this  court,  at  general  term,  decided  he  ought  not  to  obey. 

John  E,  Develiny  for  the  appellant. 

J.  H.  Patten^  for  the  relator. 

By  the  Court,  Inobahah,  P.  J.  The  statute,  {Laws  of 
1858,  ch.  338,)  directs  the  hearing  to  be  before  a  Judge  of 
the  Supreme  Court  in  special  term  or  in  vacation,  who  shall 
on  due  notice  proceed  to  hear  the  proofs  and  allegations. 
'^If  on  such  hearing  the  fraud  shall  have  been  committed, 
the  assessment  shall  be  vacated  and  the  lien  shall  cease.'' 

1.  This  is  a  statutory  proceeding,  to  be  construed  strictly. 
It  does  not  admit  of  a  reference,  and  there  is  no  law  of  this 
state  wliich  allows  a  judge,  in  a  proceeding  out  of  court,  to 
refer  it.  The  whole  law  of  references  applies  to  matters 
pending  in  the  court.  When  the  reference  was  made,  it  was 
a  nullity,  and  gave  no  jurisdiction  for  subsequent  proceedings. 

2.  The  proceeding  having  been  commenced  before  a  judge 
out  of  court,  could  not  be  transferred  by  him  into  court,  and 
all  the  subsequent  proceedings  before  the  special  term  were 
unauthorized  and  void,  because  the  court  had  never  obtained 
jurisdiction  of  the  matter.  The  original  petition  was  pre- 
sented to  a  judge  out  of  court,  and  his  action  was  before  him 
as  judge  and  not  as  a  court.  The  motion  to  confirm  the  re- 
port of  Doty,  and  thiB  subsequent  order  of  Judge  Gk>uld 
oonflrming  that  report,  were  aho  nullities  granted  without 
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jurisdiction^  because  no  such  case  was  pending  in  the  court. 
The  suggestion  that  it  was  a  mere  irregularity  and  therefore 
no  answer  to  the  order,  is  erroneous.  If  the  special  term 
had  jurisdiction  of  the  matter,  it  might  have  been  different, 
but  never  having  acquired  jurisdiction  of  the  matter  origi- 
nally, all  the  subsequent  orders  were  void  for  that  reason. 
Whether  this  proceeding  can  or  can  not  be  continued  before 
another  judge  than  the  one  who  commenced  the  procelding, 
is  not  material  to  this  question.  The  27th  section  of  the 
Code  is  broad  enough  to  authorize  it.  The  act  of  1858 
seems  to  require  the  certificate  to  be  signed  by  the  judge 
before  whom  the  proceedings  shall  be  held.  The  practice  has 
been  to  confine  the  making  the  certificate  to  the  judge  before 
whom  the  evidence  was  taken. 

After  all  this,  however,  a  motion  was  made  at  the  special 
term  for  a  mandamus,  directing  the  comptroller  to  cancel  the 
assessment.  This  was  a  regular  proceeding.  If  the  defend- 
ant had  any  irregularity  to  complain  of  in  the  original  matter, 
it  was  his  duty  to  have  urged  it  on  that  motion,  and  if  de- 
cided against  him,  to  appeal  from  the  order  directing  the  man- 
damus to  issue.  He  did  do  so,  and  the  order  granting  the 
mandamus  was  reversed.  He  then  applied  for  a  mandamus, 
to  Judge  Gierke,  and  that  application  was  denied.  The  re- 
lator then  made  his  motion  to  the  special  term  to  enforce  the 
order  of  Judge  Gould,  of  the  Slst  July,  1863,  directing  the 
liens  to  be  canceled,  and  the  special  term  made  the  order  of 
conQimitment  referred  to. 

This  leaves  the  case  the  same  as  if  no  application  had  been 
made  for  a  mandamus,  and  the'  question  here  is  whether  the 
respondent  has  any  right  to  disobey  the  order  of  the  special 
term  directing  the  lien  to  be  canceled,  for  want  of  jurisdic- 
tion of  the  proceeding. 

It  certainly  is  a  sufficient  answer  to  a  motion  to  coQimit 
for  contempt,  that  the  court  has  no  jurisdiction  of  the  matter 
pending,  in  which  the  contempt  is  alleged  to  have  been  com* 
mitted,  and  on  that  fact  appearing,  the  motion  to  oonunit 
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ahoiild  be  denied.  (4  Paige,  444,)  This  ia  not  so  where  the 
court  has  jarisdiction,  but  the  proceedings  have  been  irregu- 
lar. The  only  authority  a  court  has  to  order  a  commitment 
in  such  a  case  is  for  disobedience  of  a  lawful  order  of  the 
court.  If  the  order  was  void  for  want  of  jurisdiction,  the 
statute  does  not  apply.     (2  R.  S,  538.) 

The  order  now  appealed  from  was  made  by  the  special 
term,  and  purports  to  charge  as  contempts  the  disobedience 
of  an  order  made  by  Justice  Barnard  at  chambers,  dated 
3d  June,  1863,  and  of  an  order  made  by  Justice  Gould  in 
special  term  on  30th  July,  1863. 

It  appears  to  me  the  court  had  no  right  to  punish  for  a 
contempt  in  this  case.  There  is  no  authority  for  a  Judge 
out  of  court  to  punish  as  for  a  contempt  in  an  order  made  by 
him  out  of  court,  unless  specially  authorized  thereto  in  the  act 
providing  for  such  proceedings,  and  there  is  no  authority  in 
the  court  to  punish  as  for  a  contempt  a  disobedience  of  an 
order  made  by  a  judge  out  of  court  in  a  proceeding  not 
pending  in  the  court.  Even  in  the  habeas  corpus  act,  no 
authority  to  punish  for  a  contempt  is  given,  but  the  statute 
provides  for  issuing  an  attachment  by  which  the  oflfending 
party  is  to  be  arrested.  In  supplementary  proceedings,  such 
power  is  given  by  the  Code  (§  202)  to  the  judge,  and  this 
power,  it  has  been  held,  should  be  exercised  by  the  judge 
and  not  the  court.     (13  How.  Pr,  Rep,  173.) 

In  Wicker  v.  Dresser,  (13  How,  331,)  Gierke,  J.  held 
that  such  a  power  might  be  exercised  by  the  court  in  supple- 
mentary proceedings,  upon  the  general  power  of  the  court  to 
compel  obedience  to  orders  made  in  actions  pending  in  the 
court,  whether  made  in  court  or  by  a  judge  out  of  court. 
Nothing  in  that  decision,  however,  aflFects  this  case,  as  that 
relates  only  to  proceedings  taken  in  actions  pending  in  the 
court,  and  in  this  case,  (14  How.  465,)  the  contrary  rule 
was  adopted. 

These  cases,  and  the  views  above  expressed,  do  not  conflict 
with  the  condusions  arrived  at  in  thia  case,  viz :  That  the 
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court  can  not  punish  as  for  a  contempt  a  disobedience  of  an 
order  made  by  a  judge  out  of  court,  unless  such  order  is 
made  in  an  action  pending  in  the  court ;  and  that  a  judge 
out  of  court  has  no  authority  to  punish  as  for  a  contempt  a 
disobedience  of  an  order  made  by  him,  in  a  statutory  pro- 
ceeding before  him,  unless  authority  so  to  punish  is  expressly 
conferred  by  law. 

If  this  order  is  to  be  considered  as  an  order  of  the  special 
term,  it  is  wrong,  because  there  was  no  proceeding  pending  in 
the  court  in  which  the  order  could  be  made.  If  it  is  to  be 
treated  as  an  order  of  a  judge  out  of  court,  it  is  equally 
erroneous,  because  a  judge  out  of  court  in  this  proceeding 
has  no  authority  to  enforce  obedience  to  his  orders  by  this 
mode. 

The  order  appealed  from  must  be  reversed,  with  costs. 

[Nbw  Tobk  Gbitbbal  Tbbx,  Kovember  6,  1866.  Ingraham,  Ltonard  and 
€ho.  G,  Barnard^  Joatioes.] 
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At  what  time  notice  of  a  judgment  may  be  given,  for  the  purpose  of  limiting  U» 
time  within  which  an  appeal  may  be  taken. 

Where  the  form  of  a  Judgment  had  been  drawn  np  and  settled  before  the  Judge 
who  tried  the  cause;  and  he  had  directed  the  derk,  in  writing,  to  enter  it^ 
and  had  signed  it  with  his  initials,  according  to  the  customary  practice,  but 
the  Judgment  roll  had  not  been  made  up  and  filed ;  Held,  that  whil?  the  Judg- 
ment  remained  thus  incomplete,  notice  of  it  could  not  be  given  to  the  unsuo- 
oessAil  party  which  would  have  the  efifect  to  limit  his  tfane  for  appealing. 

MOTION  to  disijniss  an  appeal,  on  the  ground  that  it  was 
not  made  in  time.    The  facts  appear,  sufficiently,  in  the 
opinions. 

X.  R.  Marshy  for  the  motion. 

Wm,  F.  ABcn^  opposed. 
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Leonard^  J.  The  Code  provides  that  an  appeal  must  be 
taken  within  thirty  days  after  written  notice  of  the  judgment 
or  order  shall  hare  been  given  to  the  party  appealing.    (§  332.) 

This  provision  applies  to  appeals  from  trials  before  a  single 
judge  to  the  general  term  of  this  court.  (§  348.)  The  ques- 
tion in  this  case  is^  when  may  notice  of  a  judgment  be  given 
for  the  purpose  of  limiting  the  time  within  which  an  appeal 
may  be  taken  ?  Or,  in  other  words,  when  is  a  judgment  in  the 
condition  that  such  notice  of  it  may  be  given  ?  The  Code 
defines  a  judgment  to  be  the  final  determination  of  the  rights 
of  the  parties  in  the  action.     (§  245.) 

Before  the  Code,  all  writs  of  error,  by  which  appeals  were 
taken,  were  required  to  be  brought  within  two  years  after  the 
rendering  of  any  judgment  or  final  determination  in  any  cause, 
and  not  after.  (2  B.  8,  594.)  This  period  of  final  determi- 
nation was  held  to  commence  at  the  time  when  the  decision 
was  entered,  and  not  from  the  subsequent  filing  of  the  re- 
cord. {Fleet  V.  ToungSy  11  Wend.  522.  Lee  v.  Tillotson, 
4  Hill,  29.) 

It  is  safe  to  say  that  the  notice  can  not  be  given  until  the 
judgment  has  arrived  at  that  state  of  completeness,  which  is 
a  final  determination  of  the  rights  of  the  parties  by  record 
evidence,  and  when  also  an  appeal  can  be  taken.  {Sherman 
V.  Wells,  14  Eoio.  Pr.  Hep.  522.) 

The  costs  and  disbursements,  if  any  have  been  'awarded, 
must  be  included.  There  must  be  a  direction  of  the  judge  to 
enter  judgment,  (§  278 ;)  and  in  case  such  direction  is  in 
writing,  and  signed  by  the  judge,  it  must  be  filed.  Some 
decisions  have  been  made,  holding  that  an  appeal  can  not  be 
taken  until  the  record  of  judgment  is  complete,  so  that  the 
clerk  can  make  return  thereof  on  appeal.  An  omission  of 
the  costs  in  the  entry  of  judgment  has  been  held  to  be  suffi- 
cient cause  for  dismissing  an  appeal ;  the  judgment  being 
thereby  incomplete.  Where  there  has  been  a  jury  trial,  the 
Code  declares  that  the  clerk  must  enter  judgment  in  conform- 
ity with  the  verdict,  unless  a  different  direction  be  given  by 
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the  court.  (§  264.)  After  a  trial  by  the  court,  without  a 
jury,  the  decision  shall  be  filed  with  the  clerk,  &c.  and  "judg- 
ment upon  the  decision  shall  be  entered  accordingly."  (§  267.) 
On  a  trial  by  referees,  the  report  shall  stand  as  the  decision 
of  the  court,  and  judgment  may  be  entered  thereon  in  the 
same  manner  as  if  the  action  had  been  tried  by  the  court. 
(§  272.)  But  all  these  provisions  are  subordinate  to  the 
direction  contained  subsequently  in  section  278,  that  judg- 
ment upon  an  issue  of  law  or  of  fact,  &c.  shall,  in  the  first 
instance,  be  entered  upon  the  direction  of  a  single  judge,  or 
report  of  referees.  On  a  trial  by  jury,  probably  the  oral  direc- 
tion of  the  judge  at  the  circuit  to  the  clerk  to  enter  judgment 
for  the  verdict,  with  costs,  will  be  sufficient,  the  clerk  being 
authorized  by  the  Code  to  adjust  the  costs  and  include  them 
in  the  judgment.  Where  the  trial  is  by  the  court,  and  the 
judgment  contains  directions  other  than  for  the  payment  of 
money  only,  it  is  not  sufficient  to  obtain  and  file  his  decision 
in  writing  under  section  267.  The  judge  must  also,  pursu- 
ant to  section  278,  direct  the  entry  of  the  judgment ;  and  this 
is  another  and  different  part  of  the  final  record  than  the  deci- 
sion referred  to  in  section  267.  (The  Schenectady  P.  JR.  v. 
Thatcher,  6  How.  Pr.  B.  226.)  Perhaps  the  direction  to 
enter  the  judgment  need  not,  necessarily,  be  in  writing,  but 
it  is  a  convenient  practice,  as  the  judgment  is  usually  settled 
out  of  court. 

In  the  case  at  bar,  nothing  was  wanting  to  make  a  com- 
plete and  final  determination,  so  far  as  I  can  perceive,  except 
that  the  judgment  roll  had  not  been  made  up  and  filed.  The 
form  of  the  judgment  had  been  drawn  up  and  settled  before 
the  judge  who  tried  the  cause ;  he  had  directed  the  clerk,  in 
writing,  to  enter  it,  and  had  signed  it  with  his  initials,  accord- 
ing to  the  customary  practice.  There  were  no  costs  awarded 
to  either  party,  so  that  there  was  no  want  of  completeness 
in  that  respect. 

When  the  notice  of  this  judgment  was  served,  the  plead* 
ings  were  not  all  on  file.    It  was  not  then  in  the  power  of 
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the  clerk  to  make  up  a  judgment  roll.  And  in  the  case  of  an 
appeal^  he  could  not  have  furnished  a  copy  of  the  judgment 
to  the  appellate  court  in  such  condition  that  it  could  have 
been  reviewed.  Under  the  decisions,  an  appeal  taken  while 
the  judgment  was  so  incomplete,  would  have  been  dismissed  on 
motion.  (Lentilhon  v.  Mayors  dc.  3  Sand/.  721.  Fry  v. 
BenneU,  16  How,  Pr,  Rep,  402.) 

While  the  judgment  remained  so  incomplete  that  an  appeal 
must  have  been  dismissed,  if  moved,  it  would  be  unreasonable 
to  hold  that  notice  could  be  given,  limiting  the  time  within 
which  the  opposite  party  is  permitted  to  appeal. 

The  successful  party  can  not  complain  of  this  rule,  as  he  has 
it  in  his  power  to  make  up  the  judgment  roll,  and  file  it  with 
the  clerk,  and  thereupon  give  his  notice  to  the  opposite  ]^arty. 

The  motion  to  dismiss  the  appeal  should  be  denied ;  but 
without  costs,  as  the  question  appears  to  be  new. 

Ingraham,  p.  J.  The  question  on  this  motion  is,  when 
does  the  time  for  appealing  from  a  judgment  commence  to 
run  ?  Is  it  from  the  decision  of  the  judge ;  the  order  by  the 
judge  to  enter  the  judgment ;  the  entry  of  it  in  the  judgment 
book  ;  or  the  filing  the  judgment  roll  ? 

By  section  278  of  the  Code,  judgments  shall,  in  the  first 
instance,  be  entered  on  the  direction  of  a  single  judge,  &c. 
Such  direction  can  not  be  the  judgment,  because  it  is  to  be 
entered  after  the- direction  is  given.  Section  279  directs  that 
a  book  for  the  entry  of  judgments  shall  be  kept  by  the  clerk, 
to  be  called  the  judgment  book.  This  directs  the  place  in 
which  the  judgments  are  to  be  entered  after  the  order  or 
direction  is  given  by  the  judge  therefor.  Section  280  directs 
that  the  judgment  shall  be  entered  in  this  book,  and  shall 
specify  the  relief  granted  or  determination  of  the  action. 
This  question  was  long  since  examined  in  the  third  district, 
by  Harris,  J.  in  Schenectady  and  Saratoga  Plank  Road  v. 
Thatcher,  (6  Bow,  Pr.  Rep,  226,)  in  which  he  says:   <«The 
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clerk  lias  supposed  that  in  a  case  like  this,  where  the  decision 
of  the  judge  is  made  in  writing,  and  filed,  such  decision  is  a 
sufficient  judgment  to  answer  the  requirements  of  the  statute. 
I  am  inclined  to  think  this  no  unconmion  error.  Until  judg- 
ment is  thus  entered,  the  clerk  is  not  authorized  to  make  up 
the  judgment  roll.  Such  entry  in  the  judgment  book,  and 
copy  of  it  in  the  roll,  is  the  only  record  evidence  that  judg- 
ment has  been  perfected."  And  he  held  that  a  judgment  roll 
which  contained  the  decision  of  the  judge  in  writing,  but  not  a 
copy  of  the  entry  in  the  judgment  book,  was  defective  and 
did  not  contain  the  judgment  to  be  entered. 

In  LentiUion  v.  The  Mayor,  dc.  (3  Sand/.  721,)  Sandford, 
J.  held  that,  although  the  judge  had  directed  the  judgment 
to  be  entered,  still  there  was  no  judgment  until  the  judg- 
ment was  entered  in  the  judgment  book.  He  says :  "  In  order 
to  make  this  entry,  the  clerk,  besides  the  judge's  direction, 
was  required  to  adjust  the  amount  of  the  plaintiffs 's  costs, 
and  the  interest  accrued  on  the  verdict.  Both  of  these  items 
must  be  inserted  in  the  entry  of  the  judgment.  Then,  and 
not  before,  the  judgment  would  be  complete ;  and  the  clerk 
could  make  up  the  roll.''  He  therefore  held,  that  an  appeal 
before  the  entry  in  the  judgment  book  was  premature.  He 
adds :  "  It  is  obvious  it  should  be  so,  because,  after  an  appeal, 
the  court  below,  (the  special  term,)  can  properly  act  no 
further  in  the  matter,  unless  the  judgment  be  reversed." 

The  time  of  appealing  does  not  commence  to  run  until 
written  notice  of  the  judgment  shall  have  been  given  to  the 
party  appealing.     (§  332  of  the  Code.) 

In  Fry  v.  Bennett,  (16  How.  402,)  the  general  term  of  the 
Supreme  Court  held,  that  the  notice  could  not  be  given  until 
the  judgment  was  rendered  and  entered.  I  am  not  able  to 
find  any  decision  to  the  contrary  of  these  cases,  and  my  con- 
clusion is,  that  the  notice  of  the  judgment  given  in  this  case 
before  the  judgment  was  entered  was  premature,  and  that 
this  motion  should  be  denied. 
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Geo.  G.  Barnard,  J.  (disBcnting.)  The  main  question 
in  this  case  is,  whether  judgment  was  entered  December  26, 
1863.  It  is  contended  that  it  was  not,  because,  1st.  No 
judgment  roll  was  then  made  up.  2d.  The  judgment  was 
not  actually  transcribed  in  the  judgment  book. 

Neither  of  these  objections  is  good.  As  to  the  first,  the 
Code  provides  for  making  up  the  roll  after  the  entry  of  judg- 
ment. (§  281.)  As  to  the  second,  after  the  judgment  to  be 
entered  has  been  drawn  out  in  form,  been  settled  by  the  judge 
who  tried  the  cause,  as  to  its  form  and  the  provisions  it  con- 
tains, after  hearing  counsel  on  both  sides,  and  has  received  the 
allocatur  of  the  judge,  the  provisions  and  adjudications  in  the 
paper  so  drawn  out  in  form  and  directed  to  be  entered  by  the 
judge,  become  and  are  the  judgment  in  the  case.  The  mo- 
ment such  paper  is  left  with  the  clerk,  the  law  regards  the 
judgment  as  entered  eo  instanti  in  the  judgment  book.  On 
these  principles  the  judgment  in  this  case  was  entered  Decem- 
ber 26,  1863.  The  caption  of  the  judgment  so  entered  was 
November,  1863.  The  notice  of  the  judgment,  therefore,  pro- 
perly referred  to  it  as  made  November,  1863. 

The  appellant  not  having  appealed  within  thirty  days  after 
the  service  of  the  notice  of  the  j  adgment,  entered  December  26, 
1863,  his  appeal  must  be  dismissed.  He  can  not,  by  going  to 
the  clerk's  office  and  having  a  judgment  roll  made  up  and  the 
judgment  actually  transcribed  in  the  judgment  book,  as  of  a 
date  subsequent  to  the  time  when  the  judgment  with  the 
judge's  direction  to  enter  it,  at  the  foot,  was  filed  with  the 
clerk,  extend  his  time  to  appeal. 

Motion  denied. 

[New  Tobk  Obvbbal  Tbbic,  NoTember  6, 1865.    Jngrahamt  Leonard  and  (?«. 
O.Bamardt  Juatioes.] 
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Crane  &  Ward  vs,  D.  &  E.  McDonald. 

To  establiBh  the  defense  of  pavment  of  a  pre-exisUnsr  debt  by  a  note  of  third 
persons,  it  is  necessary  for  the  defehdant  to  prov<»  that  the  note  was  given  to 
the  creditor  and  received  by  him  upon  the  express  agreement  that  it  should 
extinguish  the  previous  debt. 

The  burthen  of  proof  is  on  the  defendant  setting  up  such  a  defense.  A  find- 
ing by  the  referee  that  the  goods  sued  for  "  were  duly  paid  for  by  the  defend- 
ants, by  the  delivery  by  the  said  defendants  to  said  plaintiffii,  and  the  accept- 
ance by  said  plamtlfb  of  the  note  of  M.  &,  Co."  is  not  sufficient  to  authorize 
the  conclusion  of  payment. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  for  goods  sold  and  delivered  to 
the  defendants  as  copartners.  On  the  Ist  of  June,  1859,  the 
defendants,  being  copartners  under  the  firm  name  of  D.  &  R. 
McDonald,  were  indebted  to  the  plaintiffs  in  the-  sum  of 
$278.64  for  goods  sold  and  delivered.  On  that  day  the  de- 
fendants gave  to  the  plaintiffs  the  note  of  D.  McDonald  & 
Co.  (a  new  firm)  for  that  amount,  payable  two  months  from 
date.  This  note  was  never  paid,  but  the  plaintiffs  took  a 
•second  note,  made  by  D.  McDonald  &  Co.  and  falling  due 
about  a  month.later.  This  second  note  was  never  paid,  but 
the  defendants  gave  D.  McDonald  &  Co.'s  check  for  it,  dated 
a  few  days  ahead.  This  check  was  never  paid,  but  within  a 
few  days  after  it  became  due,  D.  McDonald  &  Co.  failed,  and 
made  an  assignment,  and  from  all  that  appears,  nothing  was 
ever  paid,  under  the  assignment  or  otherwise,  either  to  the 
plaintiffs  or  to  any  other  creditor.  The  two  notes  were  re- 
turned to  the  defendants.  The  check  was  tendered  on  the 
trial.  The  defendants  claimed  that  the  Jlrat  of  these  two 
notes  constituted  a  complete  payment  and  released  them. 
This  presents  the  single  issue  in  the  cause. 

The  referee  found  and  reported  as  matter  of  fact,  that  the 
goods  and  merchandise  mentioned  in  the  complaint,  as  hav- 
^ing  been  sold  and  delivered,  by  the  plaintiffs  to  the  defend- 
ants, were  duly  paid  for  by  said  defendants,  by  the  delivery 
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by  the  said  defendants  to  said  plaintiffs,  and  the  acceptance 
by  said  plaintiffs,  of  the  note  of  McDonald  &  Co.  And  as 
matter  of  law  arising  from  that  fact,  he  found  that  the  plain- 
tiffs were  not  entitled  to  recover  any  thing  from  the  defend- 
ants, but  that  the  complaint  should  be  dismissed  as  to  them, 
and  their  costs  in  this  action  be  paid  by  said  plaintiffs,  and 
that  said  defendants  have  judgment  therefor.  Judgment 
being  entered  accordingly,  the  plaintiffs  appealed. 

S.  T.  Freeman,  for  the  appellants. 

(7.  A.  Davison,  for  the  respondents. 

By  the  Court,  Geo.  G.  Babnard,  J.  The  plaintiffs  were 
entitled. to  recover  upon  the  pleadings,  in  the  absence  of 
proof.  In  order  to  destroy  the  plaintiff's  action)  it  was  ne- 
cessary for  the  defendants  to  prove  that  the  note  of  D.  Mc- 
Donald &  Co.  was  'given  to  the  plaintiffs  and  received  by 
them  upon  the  express  agreement  by  them  that  it  should 
extinguish  the  account  against  the  defendants  upon  which 
this  action  is  brought.     (Noel  v.  Murray,  13  N.  T,  Rep,  168.) 

The  referee  has  not  found  this  fact.  He  has  only  found 
that  the  goods  mentioned  in  the  complaint  "were  duly  paid 
for  by  the  defendants  by  the  delivery  by  the  said  defendants 
to  said  plaintiffs  and  the  acceptance  by  said  plaintiffs  of  the 
note  of  D.  McDonald  &  Co."  Something  more  is  needed,  to 
establish  this  defense  of  payment  of  a  pre-existing  debt  by 
a  note  of  third  persons. 

The  exception  to  the  referee's  conclusion  of  law  that  the 
debt  was  paid,  from  this  finding  of  fact,  is  well  taken.  Pay- 
ment does  not  follow  the  finding.  The  weight  of  evidence, 
as  shown  by  the  case,  is  strongly  against  the  defendants  upon 
the  question  of  the  note  having  been  received  in  discharge 
of  the  defendants'  debt  by  the  plaintiffs.  The  defendants » 
have  the  burthen  of  proof  on  them.     They  have  not  estiib- 
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listed  a  payment  by  the  finding  of  fact  of  the  referee,  nor 
by  the  evidence  in  the  case. 

There  should  be  a  new  trial  at  the  circuit ;  costs  to  abide 
the  event. 

Nbw  Yobx  Gbhbsal  Tbbx,  Koyember  6,  1866.    /fyro^m,  lecnard  and 
Geo,  G,  Bamardf  Justices.] 


The  Wardens  and  Vestrt  of  St.  James'  Church  vs.  The 
Rector,  Vestry  and  Wardens  of  the  Church  of  the 
'  Redeemer. 

When  the  same  person  acts  in  a  double  capacity  as  agent  or  trustee,  he  must 
see  to  it  that  the  transaction  is  fair  and  unexceptionable,  as  regards  tho 
rights  of  either  of  the  parties  whom  he  represents.  If  any  rnoUye  of  per- 
sonal conyenience  or  interest  has  been  subseryed,  it  will  constitute  a  badgo 
of  tnvid, 

A  majority  of  the  trustees  in  one  religious  corporation  were  also  trustees  of 
another.  Acting  as  such  trustees,  they  conyeyed  certain  real  estate  from  one 
corporation  to  the  other,  without  the  payment  of  any  price,  but  for  the  sole 
purpose  of  aifording  pecuniary  assistance,  gratuitously.  Jldd  that  these 
&ct8  alone,  established  the  fraudulent  character  of  the  transaction. 

Seldy  also,  that  the  order  of  the  Supreme  Court,  granting  leaye  to  the  corpora* 
tion  to  conyey  its  real  estate,  did  not  constitute  an  ettcppti  in  fkyor  of  the 
grantee. 

Such  an  order  merely  giyes  the  deed  regularity  of  form,  and  renders  additional 
proof  necessary,  to  oyerthrow  it,  as  in  other  cases  where  an  objection  is  raised 
to  the  yalidity  of  a  deed. 

The  order  is  not  an  abjudication  between  the  parties,  and  has  not  the  effect  of 
m  (kb'wlieata. 

APPEAL  from  a  judgment  of  the  special  term,  setting 
aside  a  deed  as  fraudulent  and  void.     The  material  facts 
appear  in  the  opinion  of  the  court. 

'  By  the  Courty  Leonard,  J.  Certain  persons,  in  February, 
1853,  became  vestrymen  in  both  of  the  church  corporations, 
which  are  the  parties,  plaintiff  and  defendant,  in  this  action. 
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Without  any  conflideration  paid  to  the  corporation  of  St. 
James,  the  majority  of  these  vestrymen  caused  and  procured 
certain  real  estate  which  belonged  to  that  church  to  be  con- 
veyed to  the  Church  of  the  Redeemer.  The  simple  state- 
ment of  these  facts,  so  found  by  the  court,  without  the 
support  of  other  fact«  also  found,  establishes  the  fraudulent 
character  of  the  conveyance. 

Stating  the  case  with  more  precision,  the  Church  of  St 
James  had  two  wardens  and  seven  vestrymen ;  the  Church  of 
the  Redeemer  two  wardens  and  eight  vestrymen.  Of  these  one 
of  the  wardens  and  six  of  the  vestrymen  of  St  James  were 
also  vestrymen  of  the  Church  of  the  Redeemer.  And  one  of 
the  wardens  and  six  of  the  vestrymen  of  the  Church  of  the 
Redeemer  were  also  vestrymen  of  the  Church  of  St.  James. 
One  of  the  wardens  and  two  of  the  vestrymen  of  St.  tfames 
only  abstained  from  participating  in  the  wrong.  These 
church  officers  were  the  trustees  of  the  temporal  affairs  of 
the  respective  corporations.  It  is  a  well  settled  principle 
that  no  man  can  deal  with  himself  in  two  capacities.  The 
conveyance  to  the  Church  of  the  Redeemer  relieved  those 
trustees  who  preferred  to  attend  that  church  from  some  part 
of  the  expense  of  sustaining  it,  and  promoted  the  temporal 
welfare  of  the  church  which  they  found  it  most  convenient 
for  them  to  attend.  By  causing  this  conveyance  to  be  made 
they  thereby  to  some  extent  promoted  their  own  personal 
convenience  and  interest. 

When  the  same  person  acts  in  a  double  capacity  as  agent 
or  trustee,  he  must  see  to  it  that  the  transaction  is  fair  and 
unexceptionable,  as  regards  the  rights  of  either  of  the  parties 
which  he  so  represents.  If  any  motive  of  personal  conveni- 
ence or  interest  has  been  subserved  it  will  constitute  a  badge 
of  fraud. 

Several  persons  acting  for  the  Church  of  the  Redeemer,  as 
trustees,  presented  an  application  to  themselves  as  trustees 
of  the  Church  of  St  James,  for  pecuniary  aid,  and  the  same 
persons  acting  for  the  last  named  church  granted  the  appli- 
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cation,  and  caused  to  be  conveyed  to  the  applicant  church 
real  estate  producing  nearly  two  thirds  of  the  whole  income 
of  the  Church  of  St.  James,  without  the  payment  of  any 
price,  but  for  the  sole  purpose  of  affording  pecuniary  assist- 
ance gratuitously.  The  statement  proves  the  transaction  to 
be  destitute  of  honesty. 

The  order  of  this  court  permitting  the  conveyance  consti- 
tutes no  estoppel  in  favor  of  a  grantee  who  has  parted  with 
nothing  as  the  consideration  for  the  deed.  Without  the 
authorization  of  the  court,  the  grant  of  the  real  estate  of  a 
religious  corporation  is  of  no  more  value  than  waste  paper, 
and  the  party  injured  would  require  no  proof  in  such  a  case 
to  establish  its  invalidity.  The  order  of  the  court  gives  the 
deed,  merely  regularity  of  form,  and  renders  additional  proof 
necessary  to  overthrow  it,  as  in  other  cases  where  an  objection 
is  raised  to  the  validity  of  a  deed.  The  order  is  not  an  ad- 
judication between  the  parties,  and  has  not  the  effect  of  res 
adjudicata. 

The  statute  of  limitations  was  referred  to  at  the  argument 
of  the  appeal  as  a  defense,  but  on  an  examination  of  the 
pleadings  it  appears  that  no  such  defense  has  been  set  up. 
The  statute  of  limitations  must  be  pleaded,  or  it  is  not 
available  as  a  defense. 

I  see  nothing  to  warrant  the  court  in  holding  the  cause  of 
action  to  be  stale. 

The  judgment  should  be  affirmed,  with  costs. 

[Nbw  York  General  Terx,  Noyember  6,  1896.  Inffraham,  Leonard  and 
Geo.  0.  Bamardf  Justices.] 
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The  legislature  has  no  power,  where  a  claim  is  made  by  iDdiTiduals  upon  a  tnu- 
nicipal  corporation  for  damagres  on  account  of  the  failure  o(  the  corporation  to 
award  a  contract  to  them,  to  direct  that  the  damages  the  claimants  hare  sus- 
tained shall  be  ascertained  by  arbitrators  to  be  appointed  as  prescribed  in  the 
act,  without  requiring  the  assent  of  the  corporation,  instead  of  a  trial  by 
jury.    Welles,  J.  dissented. 

APPEAL  from  an  order  made  at  special  term.  The  order 
appealed  from  vacates  and  sets  aside  a  judgment  in  the 
action,  entered  June  13th,  1863,  and  all  proceedings  there- 
under, together  with  the  order  of  reference  entered  in  said 
action  on  the  27th  day  of  February  of  that  year,  and  all 
proceedings  thereunder,  with  $10  costs  of  the  motion.  This 
order  (the  one  appealed  from)  was  made  in  pursuance  of  an 
order  at  special  term,  held  in  the  first  district  on  the  24th 
day  of  August,  1864,  before  Mr.  Justice  J.  P.  Barnard, 
founded  upon  certain  affidavits  and  other  papers  referred  to, 
on  motion  of  counsel  employed  by  the  comptroller  of  the 
city  of  New  York,  under  the  fifth  section  of  the  act  of  the 
legislature,  entitled  "An  act  to  enable  the  supervisors  of  the 
city  and  county  of  New  York  to  raise  money  by  tax,"  passed 
April  19,  1859,  (chap.  489,  pp.  1123-1127,)  and  required 
the  plaintiffs  to  show  cause  at  a  special  term  to  be  held  at 
the  city  hall  of  said  city,  on  the  first  Monday  of  September 
then  next,  at  11  o'clock  a.  m.,  or  as  soon  thereafter  as  counsel 
could  be  heard,  why  the  judgment  in  the  action  and  the 
execution  theretofore  issued  thereon,  and  all  proceedings 
thereunder,  and  the  report  of  the  referee  and  the  order  of 
reference  therein  should  not  be  vacated  and  set  aside,  and  why 
the  defendants  should  not  be  permitted  to  come  in  and  de- 
fend said  action,  and  why  the  defendants  should  not  have 
such  other  or  further  relief  as  to  the  court  might  seem  meet, 
with  costs  of  the  motion.  The  order  to  show  cause  directed 
that  in  the  mean  time,  and  until  the  decision  and  entry  of 
the  order  of  the  cottrt  upon  the  motion,  and  all  proceedings 
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on  the  judgment  and  execution,  and  the  levy  thereunder,  be 
and  the  same  were  thereby  stayed.  The  decision  upon  this 
order  to  show  cause  was  postponed  from  time  to  time,  until 
November,  30,  1864,  when  the  order  appealed  from  was  made. 
The  action  was  brought  to  recover  from  the  defendants  the 
amount  of  an  award  of  three  arbitrators  alleged  to  have  been 
chosen  under  and  in  pursuance  of  the  fourth  section  of  the 
act  of  the  legislature,  passed  April  16,  1860,  entitled  "Au 
act  to  facilitate  the  acquisition  of  land  for  a  junction  gate 
house,  and  to  connect  the  same  with  the  new  reservoir  and 
the  city  mains  in  the  city  of  New  York,  and  to  provide  for 
the  settlement  of  claims  for  damages  connected  therewith." 
(Laws  of  1860,  cA.  449,  2>p.  772-774.) 

Luther  R,  Marsh,  for  the  appellants. 

William  Fullerton,  for  the  respondents. 

Ikgraham,  p.  J.  The  question  raised  in  this  case  as  to 
the  power  of  the  legislature  to  pass  the  act  directing  the  arbi- 
tration therein  has  been  fully  examined  by  Clerke,  justice, 
at  special  term,  in  this  case,  (42  Barb,  549,)  and  by  myself 
in  The  People,  ex  rel.  Baldwin  &  Jaycox  v.  Haws,  (37  id, 
440.)  It  is  unnecessary  to  reiterate  in  an  opinion  here  the 
views  then  expressed.  The  conclusions  arrived  at  in  those 
decisions  have  not  been  changed,  and  we  refer  to  those  decis- 
ions as  containing  our  opinions  on  the  questions  now  under 
discussion. 

The  opinion  of  Denio,  Ch.  J.  in  Darlington  v.  The  Mayor, 
(28  How,  352,)  contains  much  not  at  all  necessary  to  the 
decision  of  that  case,  and  the  unlimited  power  claimed  in 
that  opinion  for  the  legislature  over  the  property  of  muni- 
cipal corporations  should  be  authoritatively  declared  in  a 
case  which  would  make  it  binding  as  an  authority  before  it  is 
adopted  as  law,  removing,  as  in  this  case,  all  the  protection 
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-which  the  constitution  has  given  to  rights  to  private  property, 
and  to  a  trial  by  jury  in  cases  of  disputed  claims. 

I  can  not  concur  in  the  views  expressed  by  Judge  Welles 
in  this  case,  without  abandoning  all  the  rules  heretofore 
Qidopted  for  the  protection  of  municipal  corporations  in  their 
franchises  and  property,  until  a  direct  decision  on  these  points 
shall  have  been  made  by  a  higher  tribunal. 

The  order  appealed  from  should  be  affirmed. 

Clerke,  J.  concurred. 

Welles,  J.  (dissenting.)  The  plaintiffs  have  interposed 
several  preliminary  objections  to  the  motion ;  one  of  which 
is,  that  it  was  irregular  for  the  comptroller  to  make,  and 
therefore  irregular  for  the  special  term  to  entertain  it,  for 
the  reason  that  the  fifth  section  of  the  act  of  1859,  under 
which  the  motion  was  made  and  decided  is  in  contravention 
of  section  16,  of  article  3,  of  the  constitution,  which  pro- 
vides that  "no  private  or  local  bill  which  shall  be  passed  by 
the  legislature,  shall  embrace  more  than  one  subject,  and 
that  shall  be  expressed  in  the  title."  This  objection,  it  seems 
to  me,  can  not  be  sustained.  The  provisions  of  the  section 
in  question  were  incidental  to  the  principal  subject  of  the  act 
as  expressed  in  the  title,  which  was  to  enable  the  supervisors 
to  raise  money  by  tax. 

The  legislature,  for  the  purpose  of  determining  the  aggre- 
gate amount  to  be  annually  raised  by  tax  in  the  city  and  county 
of  New  York,  must  necessarily  rely  for  its  data  upon  infor- 
mation derived  mainly  from  the  comptroller,  who  is  the  head 
of  the  department  of  finance  in  the  city  government.  Among 
other  items  of  his  budget  to  be  laid  before  the  legislature, 
there  is  generally  one  for  judgments  recovered  against  the 
corporation.  Except  for  the  section  of  the  statute  of  1859, 
in  question,  it  would  be  his  duty  to  include  all  such  judg- 
ments, and  of  the  legislature  to  provide  for  the  payment  of 
them  all,  in  the  amount  authorized  to  be  levied,  withoat-o^f-* 
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erence  to  the  question  whether  they  had  been  obtained  by 
collusion,  or  were  founded  in  fraud.  The  section  under  con- 
sideration was  intended  to  furnish  a  remedy  for  this  evil,  and 
declares  that  whenever  the  comptroller  shall  have  reason  to 
believe  that  any  judgment  then  of  record  against  the  city, 
or  which  might  be  thereafter  obtained,  should  have  been  ob- 
tained by  collusion  or  founded  in  fraud,  he  is  authorized 
and  required  to  take  all  proper  and  necessary  means  to  open 
and  reverse  the  same,  and  to  use  the  name  of  the  mayor, 
aldermen  and  commonalty,  and  to  employ  counsel  for  such 
purpose.  If  the  comptroller,  in  the  exercise  of  the  power 
conferred  by  this  section,  should  succeed  in  opening  or  revers- 
ing any  judgment  or  judgments  against  the  city,  the  gross 
amount  to  be  raised  by  the  statute  for  the  tax  levy  would  be 
thereby  proportionally  reduced.  The  question  of  the  valid- 
ity of  this  section,  in  view  of  the  section  of  the  constitution 
referred  to,  has  been  the  subject  of  judicial  consideration  and 
its  validity  affirmed.  In  Sharp  v.  The  Mayor ^  dtc.  (9  Abbott* 8 
B.  249,)  Judge  Ingraham,  in  the  course  of  his  opinion,  says : 
"It  was  not  a  different  subject,  but  a  provision  by  which  the 
city  authorities,  before  paying  the  moneys  to  be  raised  by 
tax,  should  have  the  means  of  ascertaining  that  the  judgments 
so  paid  were  really  due."  In  Outwater  v.  The  Mayor ^  dc. 
(18  Eow.  Pr.  B,  672,)  Judge  Daly  held  that  this  5th  section 
comes  clearly  within  the  subject  of  the  act  as  expressed  in 
its  title.  He  says  in  the  same  case  :  "A  proviso  in  an  act 
authorizing  the  supervisors  to  raise  money  by  tax,  which  con- 
templates the  possible  reduction  of  the  amount  to  meet  which 
the  tax  is  to  be  imposed,  is  as  much  a  part  of  the  subject  of 
the  act  indicated  by  the  title  as  any  other  part  of  it." 

In  Joyce  v.  The  Mayor ^  dtc,  (20  How,  Pr  B,  439,)  the  con- 
stitutionality of  the  section  in  question  was  again  distinctly  af- 
firmed. There  are  other  cases  to  the  same  effect,  and  I  have  met 
with  none  where  a  contrary  view  has  been  allowed  to  prevail. 

Another  preliminary  objection  by  the  plaintiffs'  counsel  is, 
that  assuming  the  validity  of  the  said  5th  section,  it  has 
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no  application  to  the  plaintiffs'  judgment  in  this  case,  for 
the  reason  that  the  judgment  was  not  in  existence  in  1859, 
and  was  not  provided  for  in  the  law  for  the  tax  levy  for  that 
year,  which  was  the  same  act  of  which  the  section  under 
consideration  is  a  part. 

The  title  of  the  act  as  before  stated,  is :  "An  act  to  enable 
the  supervisors  of  the  city  and  county  of  New  York  to  raise 
money  by  tax."  Does  this  language  embrace  the  subject  of 
more  than  one  tax,  and  that  for  the  year  1859  ?  If  it  does 
not,  then  it  it  is  quite  clear,  I  think,  that  the  5th  section  can 
not  be  held  to  apply  to  any  judgment  not  then  in  existence, 
unless  obtained  during  the  year  1859  certainly  not  to  one 
obtained  in  June,  1863.  On  the  hypothesis  of  such  lim- 
itation of  the  subject  of  the  act  as  indicated  by  its  title, 
to  construe  the  5th  section  as  being  unlimited  as  to  time  in 
its  application,  would  be  to  make  it  a  /elo  de  »e,  as  embrac- 
ing subjects  not  germain  to  the  title  of  the  act,  and  render  it 
void,  at  least  to  the  extent  that*  such  construction  exceeds 
the  limitation  of  the  principal  subject  of  the  act.  It  is  only 
upon  the  principle  that  the  section  is  incidental  to  the  prin- 
cipal subject  of  the  act,  and  may  in  its  operation,  lessen  the 
amount  to  be  raised  by  the  tax,  that  its  constitutional  valid- 
ity can  be  upheld. 

Looking  at  the  language  of  the  title  alone,  without  refer- 
ence to  the  substance  of  the  principal  object  of  the  act  as 
shown  by  its  provisions,  it  may,  as  I  think,  admit  of  a  con- 
struction which  would  justify  the  legislature,  so  far  as  the 
constitutional  inhibition  referred  to  is  concerned,  in  making 
those  provisions  permanent,  or,  rather,  of  authorizing  the 
board  of  supervisors  to  proceed,  from  year  to  year,  in  the  im- 
position of  taxes  for  the  payment  of  liabilities  of  the  city,  and 
for  the  support  of  the  city  government.  The  language  would 
be  equally,  and  indeed  more  appropriate  for  the  title  of  an 
act  containing  precisely  the  provisions  which  the  act  in  ques- 
tion contains,  which  contemplate  only  the  taxes  for  the 
year  1859. 
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The  title  thus  admitting  of  either  of  these  constructions, 
that  one  which  the  framers  of  the  statute  seem  by  its  provi- 
sions in  relation  to  the  subject  of  taxes  to  have  intended, 
should,  be  adopted ;  and  if  that  be  so,  it  follows  that  the 
fifth  section  must  be  confined,  in  its  practical  application,  to 
such  judgments  only  as  would  be  provided  for  by  the  pro- 
visions of  the  act,  except  for  the  enactment  of  that  section. 

There  is  another  preliminary  objection  introduced,  on  the 
part  of  the  plaintifis,  to  the  motion  upon  which  the  order  ap- 
pealed from  was  made,  which  claims  our  attention ;  which  is, 
that  John  E.  Develin,  the  counsel  for  the  corporation,  is  the 
attorney  of  record  for  the  defendants  in  this  action ;  that  the 
papers  for  the  motion  before  the  special  term  were  served  on 
the  plaintiffs'  attorneys  in  the  name  of  "  Henry  E.  Knox, 
attorney  for  the  comptroller,"  and  that  no  order  has  been 
entered  substituting  Mr.  Knox  as  attorney  for  the  defendants 
in  the  place  and  stead  of  Mr.  Develin,  the  counsel  for  the  cor- 
poration ;  and  that  the  motion  therefore  was  unauthorized 
and  irregular,  and  should  not  have  been  entertained. 

The  authorities  are  full  to  show  that,  except  for  the  fifth 
section  of  the  act  of  1859,  this  objection  would  be  fatal  to  the 
motion.  That  section,  however,  if  it  has  not  been  repealed 
by  subsequent  legislation,  is  a  perfect  answer  to  it. 

But  it  is  answered  by  the  plaintiffs'  counsel  that  by  a  pro- 
vision contained  in  the  first  section  of  the  act  entitled  '^An 
act  to  enable  the  board  of  supervisors  of  the  county  of  New 
York  to  raise  money  by  tax  for  the  use  of  the  corporation  of 
the  city  of  New  York,"  passed  April  24, 1863,  (Session  Laws 
of  that  year  J  chap.  227,  page  407,)  the  5th  section  of  the 
act  of  1859  is,  though  not  in  express  terms,  yet  by  plain  and 
necessary  implication,  repealed.  The  act  of  1863,  referred  to, 
is  the  law  for  the  tax  levy  of  that  year,  and  contains  an  enu- 
meration of  the  various  objects  and  purposes  of  the  tax  thereby 
authorized,  and  the  amount  appropriated  to  each,  among 
which  is  the  following :  "  Salaries,  law  department,  thirty 
thousand  dollars.    The  head  of  this  department  shall  have 
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the  exclusive  right,  and  it  shall  be  his  exclusive  duty  to 
appear  for  and  represent  the  said  mayor,  alderman  and  com- 
monalty, and  their  officers,  in  all  motions,  actions  and  pro- 
ceedings." This  provision,  declaring  the  rights  and  duties 
of  the  head  of  the  law  department,  and  the  5th  section  of  the 
act  of  1859  are  clearly  inconsistent  and  incompatible  with 
each  other,  and  the  former  being  last  enacted,  repeals,  by  im- 
plication, the  latter. 

The  26th  section  of  the  act  to  amend  the  charter  of  the 
city  of  New  York,  passed  April  fourteenth,  1857,  (chap.  446, 
p.  874,)  declares  that  there  shall  be  a  "law  department" 
which  shall  have  the  charge  of  and  conduct  all  the  law  busi- 
ness of  the  corporation  and  the  departments  thereof,  &c.  and 
that  the  chief  officer  thereof  shall  be  called  the  "counsel  to 
the  corporation."  The  5th  section  of  the  act  of  1859  repeals 
in  part  the  26th  section  of  the  act  of  1857,  by  conferring 
npon  the  chief  officer  of  the  department  of  finance  the  charge 
and  control  of  a  part  of  the  law  business  of  the  corporation, 
and  which  would  otherwise  have  appertained  to  the  law  de- 
partment. By  the  provision  referred  to  of  the  first  section 
of  the  act  of  1863,  the  business  thus  diverted  from  the  law 
department  is  restored ;  and  it  is  declared  to  be  the  exclusive 
right  and  duty  of  the  head  of  that  department  to  appear  for 
and  represent  the  city  corporation  and  their  officers,  in  all 
motions,  actions  and  proceedings. 

The  constitutional  validity  of  this  provision  in  the  act  of 
1863  is  challenged  by  the  counsel  for  the  defendants,  on  the 
ground  that  it  is  a  subject  not  embraced  in  the  title  of  the 
act,  and  it  was  held  void  by  the  special  term  for  that  reason. 
But,  with  all  my  respect  for  the  learning  and  judicial  accu- 
racy of  the  justice  who  made  the  order,  I  find  myself  con- 
strained to  differ  with  him  in  his  conclusion  on  that  subject.  I 
think  the  provision  may  be  upheld  upon  grounds  similar  to 
those  upon  which  the  fifth  section  of  the  act  of  1859  is  bus* 
tained,  viz :  that  it  is  incidental  to  the  main  subject  and  pur- 
pose of  the  act^  and  as  showing  for  what  purpose^  and  the 
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whole  of  the  purpose  for  which  the  thirty  thousand  dollars 
for  salaries  to  the  law  department  was  thereby  appropriated. 

The  appropriation  was  manifestly  intended  to  be  in  full 
satisfaction  for  all  legal  professional  services  rendered  for  the 
city  corporation  and  its  officers  by  any  person  or  persons 
whatever,  and  to  protect  the  corporation  against  .claims  on 
account  of  such  services  rendered  by  persons  not  connected 
with  the  law  department ;  and  this  object,  it  was  doubtless 
supposed,  would  be  secured  by  the  provision  under  considera- 
tion. Under  the  fifth  section  of  the  act  of  1859,  large  claims 
might  accrue  for  legal  services  instigated  by  the  comptroller, 
in  the  employment  of  counsel  not  connected  with  the  law  de- 
partment, and  for  which  the  corporation  of  the  city  might  be 
held  liable.  I  do  not  overlook  the  consideration  that  by  one 
of  the  conclusions  hereinbefore  arrived  at,  this  fifth  section 
of  the  act  of  1859  does  not  apply  to  judgments  rendered  after 
the  expiration  of  that  year ;  and  that  it  may  be  said,  if  that 
conclusion  is  correct,  the  comptroller,  at  the  time  of  the  pas- 
sage of  the  act  of  1863,  was  powerless  to  cause  the  city  ex- 
pense, or  subject  it  to  liabilities  for  legal  services  instigated 
under  the  fifth  section  of  that  act,  after  the  year  1859.  But 
the  question  of  the  extent  of  the  application  of  the  last  men- 
tioned section,  as  far  as  I  have  been  able  to  ascertain,  had 
never,  at  the  time  of  the  passage  of  the  act  of  1863,  been  the 
subject  of  judicial  examination ;  and  that  differences  of  opin- 
ion might  arise  respecting  it,  was  possible,  if  not  highly  pro- 
bable. That  such  differences  of  opinion  have  arisen,  is  shown 
by  the  motion  and  decision  at  special  term,  which  we  are 
now  reviewing.  If  my  conclusion  upon  it  is  correct,  it  puts 
an  end  to  the  present  litigation.  If  I  am  overruled  by  my 
brethren,  the  argument  is  entitled  to  the  same  weight  as  if  it 
had  been  adjudged  that  the  fifth  section  was  permanent  in  its 
application. 

Other  departments  of  the  city  govemmeut,  as  well  as  that 
of  finance,  might  also  incur  liabilities  for  legal  services  by 
employing  counsel  not  connected  with  the  law  department^ 
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ivhich,  it  would  be  claimed,  the  city  was  bound  to  pay,  and 
thus  difficulties  would  be  likely  to  arise  in  determining  the 
gross  amount  to  be  allowed  in  the  tax  law  for  those  expenses. 
By  confining  the  legal  business  to  the  law  department,  the 
allowance  therefor  could  be  determined  with  nearer  approx- 
imation to  what  would  be  reasonable  and  proper  to  be  allow- 
ed ;  and  thus  all  claims  against  the  city  by  counsel  not 
connected  with  the  law  department  would  be  silenced.  In 
Confier  v.  The  Mayor ,  &c.  of  New  Yorlcy  (5  N.  F.  Rep. 
1  Seld.  285,  293,)  the  design  of  the  constitutional  provision 
we  are  considering  is  declared  to  have  been  to  prevent  the 
uniting  of  various  objects  having  no  necessary  or  natural 
connection  with  each  other  in  one  bill  for  the  purpose  of  com- 
bining various  pecuniary  interests  in  support  of  the  whole, 
which  could  not  be  combined  in  favor  of  either  by  itself.  I 
remark,  as  was  remarked  by  Judge  Ruggles  in  the  case  refer- 
red to,  in  relation  to  the  statute  then  under  consideration, 
that  it  is  plain  to  my  mind  that  the  provision  of  the  statute 
now  under  consideration  is  not  within  the  mischiefs  which 
this  provision  of  the  constitution  was  intended  to  remedy. 

The  foregoing  are  among  the  reasons  which  have  brought 
me  to  the  conclusion  that  the  provision  under  consideration, 
of  the  act  of  1863,  is  incidental  and  germain  to  the  main  sub- 
ject and  purpose  of  the  act  as  expressed  in  the  title,  and 
therefore  not  in  contravention  of  the  constitutional  provision 
referred  to. 

The  views  herein  expressed  upon  the  preliminary  objection 
last  considered,  have  proceeded  upon  the  assumption  that  the 
act  of  1863  is  either  a  private  or  local  act,  or  both  private 
and  local.  This  is  denied  on  the  part  of  the  plaintiffs,  who, 
by  their  counsel,  have  presented  in  their  brief  furnished  upon 
the  hearing  a  very  strong  argument  to  show  that  the  act  is 
neither  private  or  local.  I  incline  very  strongly  to  the  opin- 
ion that  the  coun8.el  are  substantially  correct  in  this  respect, 
and  if  so,  it  is  neither  within  the  letter  or  spirit  of  the  prohi- 
bition of  the  article  of  the  constitution  referred  to,    I  for- 
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bear  entering  into  a  particular  consideration  of  the  question, 
as  it  would  unnecessarily  protract  this  discussion. 

The  counsel  for  the  plaintiffs  have  taken  other  preliminary 
objections  to  the  motion  before  the  special  term,  which  I  do 
not  consider.  If  the  views  on  those  which  have  been  partic- 
ularly considered  are  sound,  the  order  should  be  reversed. 

But  I  am  unwilling  to  rest  the  decision  of  a  case  of  this 
importance,  both  in  respect  to  the  amount,  and  the  nature  of 
the  questions  involved,  upon  merely  preliminary  or  formal 
objections ;  and  will  therefore  proceed  to  consider  the  ques- 
tions arising  upon  the  merits  of  the  order  appeal  from. 

It  should  be  kept  steadily  and  constantly  in  mind  that  the 
extraordinary  power  conferred  upon  the  comptroller  by  the 
fifth  section  of  the  act  of  1859,  which  is  the  only  authority 
for  the  motion  or  the  order,  can  only  be  exercised  when  ho 
has  reason  to  believe  that  the  judgments  referred  to  are  obnox- 
ious to  one  or  both  of  the  two  following  objections,  viz :  first, 
that  they  were  obtained  by  collusion  ;  second,  that  they  were 
founded  in  fraud ;  no  other  ground  of  objection  can  be  alleged 
by  him  or  entertained  by  the  court  where  he  addresses  his 
complaint  or  asks  to  have  a  judgment  opened  and  reversed. 
No  error  in  the  rendition  of  the  judgment,  no  matter  how  pal- 
pable he  may  believe  it  to  be,  without  the  concurrence  of  col- 
lusion or  fraud,  can  justify  the  comptroller  in  moving  the 
court,  or  form  a  sufficient  ground  for  the  court  to  interfere, 
or  to  disturb  the  judgment  in  any  respect.  The  law  has  pro- 
vided other  means  for  reviewing  a  judgment,  upon  allegations 
simply  of  errors  of  either  law  or  fact,  far  more  safe  and  sat- 
isfactory than  those  invoked  in  this  case,  and  which  were  not 
intended  by  the  legislature  to  be  superseded  by  the  fifth  sec- 
tion of  the  act  of  1859. 

The  comptroller,  no  doubt,  believed,  for  reasons  which  were 
satisfactory  to  him,  that  the  judgment  in  this  case  was  collu- 
sive or  fraudulent,  and  that  was  sufficient  to  justify  and  re- 
quire him  to  institute  proceedings  under  the  section  referred 
to,  for  the  purpose  of  having  it  opened  or  reversed,  provided 
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that  section  remained  in  force,  and  was  applicable  to  a  judg- 
ment entered  when  this  one  was  obtained;  bnt  the  court 
would  not  be  warranted  in  gcanting  the  application,  except- 
ing upon  evidence  establishing  the  collusion  or  fraud.  It  by 
no  means  follows  that  on  an  application  of  this  kind  the 
court  is  at  liberty  to  interfere  witk  the  judgment  in  every 
case  where  it  would  be  reversed  upon  appeal,  although  the 
error  was  ever  so  manifest.  There  must  have  been  collusion 
in  obtaining  the  judgment,  or  it  must  have  been  founded  in 
fraud.  Collusion  is  defined  by  Webster  as  follows :  "  1.  In 
law,  a  deceitful  agreement  or  compact  between  two  or  more 
persons,  for  the  one  party  to  bring  an  action  against  the  other 
for  some  evil  purpose,  as  to  defraud  a  third  person  of  his 
right ;  a  secret  understanding  between  two  parties  who  plead 
or  proceed  fraudulently  against  each  other  to  the  prejudice 
of  a  third  person.  2.  In  general,  a  secret  agreement  and 
co-operation  for  a  fraudulent  purpose."  In  Burrill's  Law 
Dictionary  the  word  has  substantially  the  same  definition. 
Bouvier  in  his  Law  Dictionary  defines  the  word  as  follows : 
"Collusion,  fraud — an  agreement  between  two  or  more  per- 
sons to  defraud  a  person  of  his  rights  by  the  forms  of  law,  or  to 
obtain  an  object  forbidden  by  law,  as  for  example,  where  the 
husband  and  wife  collude  to  obtain  a  divorce  for  a  cause  not 
authorized  by  law.  It  is  nearly  allied  to  covin.  Second,  col- 
lusion and  fraud  .of  every  kind  vitiate  all  acts  which  are  in- 
fected with  them."  See  also,  the  definition  of  "collusion" 
in  Tomlin's  Law  Dictionary,  which  is  to  the  same  effect  as 
the  foregoing. 

In  view  of  these  definitions  there  can  be  no  pretense  that 
the  judgment  in  this  case  was  obtained  by  collusion.  After 
several  ineffectual  attempts  to  obtain  payment  of  the  award 
of  arbitrators  appointed  under  the  act,  and  after  being  told 
by  the  courts  that  their  remedy  was  by  action  upon  the 
award,  this  action  was  brought.  The  defendants  appeared 
and  put  in  their  answer.  The  cause  was  referred  to  hear  and 
determine,  as  a  CQudition  of  postponing  the  trial  ^X  the  cir- 
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cuit;  the  case  was  regularly  tried  before  the  referee,  who 
reported  in  favor  of  the  plaintiffs,  and  judgment  was  duly 
entered  on  his  report.  Upon  a  careful  examination  of  all  the 
facts  as  contained  in  the  affidavits  and  other  papers  read  and 
submitted  upon  the  argument  of  the  appeal,  I  fail  entirely  to 
perceive  the  slightest  evidence  of  such  collusion. 

Was  the  judgment  founded  in  fraud,  or  had  it  a  fraudulent 
foundation  ?  did  it  originate  in  a  dishonest  and  wicked  design 
on  the  part  of  the  plaintiffs  to  obtain  money  from  the  tax 
payers  of  the  city,  to  which  they  knew  they  were  not  entitled  ? 
Where  is  the  evidence  which  leads  to  an  affirmative  response 
to  these  enquiries,  or  either  of  them  ?  The  question  on  this 
motion  is  not,  whether  the  plaintiffs  had  or  had  not,  in  fact, 
a  valid,  legal  or  equitable  claim  against  the  city  which  could 
be  enforced  in  the  courts,  but  it  is  whether  they  believed,  in 
good  faith,  that  they  had  such  claim,  and  have  in  the  like 
good  faith  sought  to  enforce  it  in  the  manner  provided  by  the 
act  of  the  legislature,  in  obtaining  the  award  of  the  arbitra- 
tors, and  afterwards  seeking  to  collect  that  award  by  action 
in  the  Supreme  Court.  Is  there  any  evidence  before  this 
court,  tending  to  show  that  the  plaintiffs  in  all  this  were 
actuated  by  dishonest  or  fraudulent  motives,  or  with  any 
other  design  than  the  prosecution  of  a  claim  which  they  sup- 
posed they  had  against  the  city  corporation  ?  If  there  is,  I 
confess  my  inability  to  discover  it.  The  expression  "founded 
in  fraud,"  which  by  the  fifth  section  of  the  act  of  1859  is 
made  one  of  the  grounds  of  a  motion  by  the  comptroller  for 
relief  against  a  judgment,  contemplates  an  act  or  acts,  or  a 
line  of  conduct  on  the  part  of  the  person  obtaining  the  judg- 
ment, which  implies  moral  turpitude — actual,  positive  fraud, 
craft,  deceit  or  contrivance,  used  to  circumvent,  deceive  or 
mislead  another.  They  were  not  designed  by  the  legislature 
to  embrace  any  species  of  fraud,  if  there  be  any  such,  which 
does  not  emply  guilt  or  moral  delinquency.  It  can  not  be, 
as  it  seems  to  me,  that  it  was  ever  designed  by  the  provision 
in  question,  that  the  comptroller  might,  in  this  summary 
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way,  obtain  the  reversal  or  vacation  of  a  judgment,  r^ularly 
obtained,  upon  the  ground  of  any  implied  or  constructive 
fraud  in  its  foundation,  not  containing  or  implying  any  of 
the  ingredients  of  actual  and  positive  fraud,  as  above  defined. 

Independent  of  the  consideration  of  the  abstruse  and  com- 
plicated class  of  questions  which  would  devolve  upon  the 
comptroller,  who  is  not  necessarily  or  generaUy  a  lawyer,  *o 
decide  upon  such  construction  of  the  section  before  he  could 
feel  himself  called  upon  or  authorized  to  move  in  the  mat- 
ter, and  of  the  delay  and  expense  that  would  be  likely  to 
follow,  I  think  it  apparent,  from  the  language  of  the  section, 
that  no  such  interpretation  was  contemplated  by  the  makers 
of  the  law. 

The  comptroller  must  have  reason  to  believe,  first,  that  the 
judgment  was  obtained  by  collusion,  which,  by  all  the  defi- 
nitions to  be  found,  implies  such  actual  and  positive  fraud ; 
or,  second,  that  it  was  founded  in  fraud.  The  section  pro- 
vides for  two  stages  or  periods  of  time  at  which  the  objec- 
tionable attributes  or  qualities  of  the  judgment  are  found  to 
exist ;  the  one  relating  to  the  means  or  agencies  by  which  it 
was  obtained,  and  the  other  going  back  and  relating  to  its 
foundation.  With  respect  to  the  latter,  the  words  "founded 
in  fraud"  were  intended  to  express  the  same  moral  quality 
attributable  to  the  judgment  in  its  origin  or  foundation^  as 
the  words  "obtained  by  collusion,"  employed  to  designate 
the  means  by  which  it  was  obtained.  In  both  cases  the 
section  seems  to  look  to  one  and  the  same  objection  to  the 
judgment,  but  applicable  to  different  periods  of  its  history, 
and  in  each  implies  bad  faith,  and  a  corrupt  and  dishonest 
purpose. 

It  is  claimed  on  the  part  of  the  defendants  that  so  much 
of  the  fourth  section  of  the  act  of  1860  as  provides  for  the 
adjustment  and  determination  of  the  damages  which  the 
plaintiffs  claim  to  have  sustained,  and  all  which  follows  in 
that  section,  is  unconstitutional  and  void,  inasmuch  as  it 
impose^  upou  the  def<dQ4ants  a  tribunal  to  det^rmin^  tb9- 
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validity  and  extent  of  such  claim,  to  which  tribunal  they 
have  never  given  their  consent,  nor  agreed  to  be  bound  by 
its  decision.  That  it  is  therefore  in  contravention  of  that 
part  of  section  6,  of  article  1  of  the  constitution,  which  de- 
clares that  "no  person  shall  *****  be  deprived 
of  life,  liberty  or  property  without  due  process  of  law." 

It  is  undoubtedly  a  well  settled  principle  that  the  award 
of  arbitrators  is  binding  only  on  such  parties  as  have  agreed 
to  the  submission ;  and  the  legislature  possesses  no  constitu- 
tional power,  in  case  of  a  controversy  between  individuals, 
and  between  private  as  distinguished  from  mtmicipal  corpo- 
rations, or  between  such  individuals  and  such  corporations, 
to  compel  either  of  the  parties  to  such  controversy  to  submit 
his  or  their  claims  to  arbitration.  If  the  award  in  such  case 
should  be  adverse  to  such  person,  it  would,  if  enforced,  bo 
depriving  him  of  his  property  without  due  process  of  law. 

The  plaintiffs'  counsel,  in  answer  to  this  objection,  takes 
three  positions,  viz : 

1.  That  the  whole  act,  including  that  part  of  th<e  fourth 
section  to  which  the  objection  refers,  was  agreed  to  by  the 
defendants,  through  their  agents,  before  the  act  became  a 
law,  and  while  on  its  passage  through  the  l^slature ;  and 
that  the  passage  of  the  act,  as  we  find  it,  was  the  result  of  an 
agreement  entered  into  between  these  parties,  without  which 
agreement  no  part  of  the  act — at  least  no  part  of  the  fourth 
section — would  have  received  the  assent  of  the  legislature. 
That  the  act  was  passed  upon  the  application  of  the  Croton 
aqueduct  board  and  the  city  corporation,  by  their  authorized 
agents^  for  the  benefit  of  the  city,  and  that  the  same  has 
been  sanctioned  and  adopted  by  the  corporation  and  the 
Croton  board  by  availing  themselves  of  aU  its  provisions 
especially  beneficial  to  the  city. 

The  first  section  of  the  act  authorizes  the  Croton  aqueduct 
board  to  acquire  the  land  required  for  a  junction  gate  house, 
and  to  connect  the  same  with  the  new  reservoir  and  the  city 
mains.    The  second  section  authorizes  the  said  board,  in  the 
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name  of  the  mayor,  aldermen  and  commonalty,  to  apply  to 
the  Supreme  Court  for  the  appointment  of  commissioners  of 
appraisal,  &c.  The  third  section  applies  to  this  act  certain 
sections  of  an  act  passed  June  30,  1853,  entitled  ^^  An  act  to 
facilitate  the  acquisition  of  lands  for  a  new  reservoir  in  the 
city  of  New  York,"  which  sections  relate  to  the  details  of 
the  proceedings  to  get  commissioners  of  appraisal  appointed, 
together  with  a  specification  of  their  powers  and  duties.  The 
4th  section  in  question,  in  the  first  place,  authorizes  the  Cro-* 
ton  hoard  to  construct  the  gate  house,  &c.  upon  the  lands 
BO  to  be  acquired,  and  provides  that  it  shall  be  lawful  for 
such  board  to  purchase  the  materials  necessary  for,  and  to 
construct  the  works  authorized  by  the  act  at  such  prices  and 
in  such  manner,  by  contract  or  otherwise,  as  they  might  deem 
the  public  interests  required. 

Then  immediately  follows,  in  the  same  section,  the  provision 
which  is  challenged  by  the  comptroller  as  being  unconstitu- 
tional. It  is  in  the  following  words:  "And  for  the  purpose  of 
adjusting  and  determining  the  damages  that  the  contractors  to 
whom  the  gate  houses  and  aqueducts  specified  in  this  section 
were  awarded  by  the  Oroton  aqueduct  board  on  the  27th  day 
of  October,  1858,  which  they  may  be  equitably  entitled  to 
recover  of  the  city  of  New  York,  the  same  may  be  ascertained 
by  three  arbitrators,  one  of  whom  may  be  chosen  by  the 
mayor  of  the  city  of  New  York,  and  one  by  the  parties  claim- 
ing such  damages,  and  the  third  shall  be  appointed  by  the 
two  arbitrators  chosen  as  aforesaid ;  such  arbitrators  shall 
take  oath,  and  shall  proceed  to  hear  the  case,  and  make  and 
deliver  their  award  therein,  as  provided  in  title  fourteen, 
chapter  eight,  part  third  of  the  Revised  Statutes,  third  edi- 
tion ;  and  upon  filing  such  report  with  the  clerk  of  the 
county  of  New  York,  an  order  of  confirmation  may  be  entered 
of  course ;  and  thereupon,  if  such  report  be  in  favor  of  the 
party  claiming  damages,  such  party  shall  be  entitled  to 
recover  the  same,  and  upon  presenting  a  certified  copy  of  such 
report  and  order  of  confirmation  to  the  comptroller  of  the  city 
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of  New  York,  it  shall  be  the  duty  of  such  comptroller  to  draw 
his  warrant  for  the  amount  thereof  and  pay  the  same." 

Under  the  provisions  of  section  four,  just  recited,  the 
arbitrators  were  appointed  and  organized,  a  hearing  was  had, 
and  a  report  made  by  them  in  favor  of  the  plaintiffs  for 
$61,821,  which  report  was  filed  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  19th  day  of  January, 
1861,  and  an  order  of  confirmation  entered  on  the  same 
day.  Notices  of  the  time  and  place  of  hearing  before  the 
arbitrators  were  duly  served  on  the  then  mayor,  on  the  then 
comptroller,  and  upon  the  Croton  aqueduct  board,  and  the 
mayor  gave  notice  to  the  then  counsel  to  the  comptroller,  who 
declined  to  appear  or  take  any  part  on  said  arbitration,  upon 
the  ground,  as  he  alleged,  that  the  law  department  would 
not  have  any  duty  to  perform  in  the  premises,  until  a  ques- 
tion should  necessarily  arise  upon  the  power  of  the  legisla- 
ture to  pass  the  law  authorizing  the  arbitration. 

In  order  to  an  accurate  appreciation  of  this  position  of 
the  plaintiffs'  counsel,  it  is  necessary  to  notice  more  particu- 
larly the  circumstances  under  which  this  act  of  1860  became 
a  law. 
.  By  section  38  of  the  amended  charter  of  the  city  of  New 
York,  (Sees.  Laws  of  1857,  cL  446,  p.  874,  vol  1,)  all  con- 
tracts to  be  made  or  let  by  authority  of  the  common  council 
for  work  to  be  done  or  supplies  to  be  furnished  involving  an 
expenditure  of  more  than  $250,  shall  be  made  and  entered 
into  by  the  appropriate  heads  of  departments,  unless  by  a 
vote  of  three  fourths  of  the  members  elected  to  each  board, 
it  shall  be  otherwise  ordered ;  and  shall  be  founded  on  sealed 
bids  or  proposals  made  in  compliance  with  public  notice,  ad- 
vertised in  certain  newspapers ;  such  notice  to  be  published 
for  at  least  ten  days,  &c.  and  all  such  contracts  when  given, 
shall  be  given  to  the  lowest  bidder,  &c. 

On  or  about  the  27th  day  of  Semptember,  1858,  the  Croton 
aqueduct  department  advertised  for  proposals  for  building 
tiie  gate  houses  and  aqueduct  of  the  new  reservoir. 
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Within  the  time  specified  in  the  advertisement  for  that 
purpose,  and  under  and  in  pursuance  thereof,  the  plaintifis 
sent  in  sealed  proposals  for  the  work. 

The  plaintiffs'  bid  was  the  lowest,  and  the  Croton  aqueduct 
board  thereupon  awarded  the  work  to  the  plaintiffs,  and  com- 
municated their  proceedings  and  award  to  the  common  coun- 
cil on  the  28th  of  October,  in  the  year  last  aforesaid.  The 
affidavit  of  Baldwin,  one  of  the  plaintiffii,  after  stating  these 
proceedings,  but  with  much  more  particularity,  proceeds  as 
follows : 

^^  That  deponent  and  said  Jaycox,  thus  feeling  the  assur- 
ance that  they  were,  by  law,  entitled  to  said  work,  and  enter- 
taining no  doubt  but  that  the  said  award  of  the  Croton  aque- 
duct board  would  be  confirmed  by  the  common  council,  and 
it  being  represented  to  them  by  the  said  Croton  aqueduct 
board  that  it  was  very  important  that  they,  said  Baldwin  & 
Jaycox,  should  be  prepared  to  go  on  with  the  work  as  early 
as  possible,  in  April  then  next,  as  stated  in  their  annual 
report  of  said  board  for  1858,  they,  said  Baldwin  &  Jaycox, 
proceeded  to  make  extensive  arrangements  for  performing 
said  work,  the  obtaining  materials  and  labor  for  the  same, 
and  made  contracts  for  that  purpose,  and  expended  a  great 
deal  of  money,  and  incurred  very  large  liabilities,  by  reason 
of  their  commencement  of,  and  preparations  for,  the  carrying 
out  of  said  award." 

The  affidavits  in  opposition  to  the  motion  show  that  the 
confirmation  of  the  award  of  the  Croton  aqueduct  board  by 
the  common  council  was  opposed  by  Fairchild,  Walker  & 
Co.  who  had  a  previous  contract  for  the  building  of  the  new 
reservoir,  principally  upon  the  ground  that  the  work  of  build- 
ing the  said  gate  house  and  aqueduct  was  included  in  their 
said  contract. 

That  the  committee  of  the  board  of  aldermen,  having  charge 
of  the  subject,  reported  unanimously  in  favor  of  confirming 
the  said  award  of  the  Croton  aqueduct  board  to  the  plaintiffs; 
that  such  report  was  not  made  in  time  for  final  action  by  that 
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board  of  aldermen,  and  the  subject  was  again  referred  by  the 
then  incoming  board,  and  their  committee  made  a  majority 
report  in  favor  of  confirming  said  award  ;  that  the  said  board 
of  aldermen  confirmed  and  adopted  the  said  report  and  con- 
firmed the  said  award  to  the  plaintiffs  by  a  nearly  unanimous 
vote,  but  the  same  was  afterwards  defeated  in  the  board  of 
councilmen. 

Afterwards,  and  on  the  fifth  day  of  September,  1859,  the 
common  council  passed  a  resolution  directing  the  Croton 
aqueduct  board  to  have  the  gate  houses,  aqueduct  and  their 
appurtenances  for  the  new  reservoir  constructed  by  Fairchild, 
Walker  &  Co.  under  their  contract  for  building  the  reservoir, 
and  providing  for  the  prices  to  be  paid  them  therefor. 

The  plaintiffia  then  commenced  an  action  in  the  Supreme 
Court  against  the  city  and  Fairchild,  Walker  &  Co.  to  pro- 
hibit the  city  from  permitting  the  latter  to  construct  said 
gate  houses  and  aqueduct,  and  to  restrain  them  from  doing 
the  work,  in  which  action  the  plaintiffs  were  defeated,  on  the 
ground  that  they  had  no  technical  legal  right  to  the  job  of 
doing  the  work,  for  want  of  confirmation  by  the  common 
council. 

The  plaintiffs  then  instituted  proceedings  for  a  mandamus 
requiring  the  Croton  aqueduct  board  to  procure  and  execute 
to  them  the  contract  for  doing  said  work,  and  to  permit  the 
plaintiffs  to  proceed  and  build  the  gate  houses  and  aqueduct, 
in  which  proceedings  the  plaintiffs  were  defeated. 

The  plaintiffs  then  invoked  the  aid  of  the  attorney  general 
of  the  state  against  the  city,  as  having  violated  its  charter  id 
awarding  and  letting  said  job  to  Fairchild,  Walker  &  Co.  in 
contravention  of  the  said  38th  section  of  the  amended  charter, 
and  thereupon  an  action  was  instituted  by  the  attorney  gen- 
eral in  the  name  of  the  people  of  the  state  of  New  York,  on 
the  relation  of  the  plaintiffs,  against  the  mayor,  aldermen  and 
commonality  of  the  city  of  New  York,  and  on  the  fifteenth 
day  of  November,  1859,  obtained  a  temporary  injunction, 
restraining  the  defendants  and  the  Croton  aqueduct  board 
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from  employing  Fairchild,  Walker  &  Co.  or  other  persons,  to 
construct  the  gate  houses  or  aqueduct,  and  from  doing  any 
other  act  to  carry  out  the  provisions  of  said  resolution,  which 
injunction  was,  on  argument,  made  permanent. 

It  will,  therefore,  be  perceived  that  at  this  stage  of  the 
transactions,  the  corporation  of  the  city  and  its  Croton  aque- 
duct board,  were,  by  the  last  mentioned  injunction,  and  the . 
provisions  of  the  said  thirty-eighth  section  of  the  amended 
charter  of  the  city,  prevented  from  proceeding  in  the  work  of 
constructing  the  said  gate  houses  and  aqueduct,  and  partic- 
ularly from  progressing  with  the  construction  of  the  new 
reservoir  to  its  completion,  as  it  is  elsewhere  shown  in  the 
papers  that  it  was  absolutely  necessary  that  the  work  of  con- 
structing the  reservoir,  or  at  least  of  a  considerable  portion 
of  it,  and  of  the  gate  houses  and  aqueduct,  should  proceed 
together. 

In  this  emergency,  an  application  was  made  by  the  Croton 
aqueduct  board  to  the  legislature  of  1860  for  a  law  author- 
izing the  said  board,  among  other  things,  to  proceed  with  the 
construction  of  the  gate  houses  and  aqueduct,  and  for  that 
purpose  to  purchase  the  materials  necessary  therefor,  and  t^ 
construct  the  same,  at  such  prices  and  in  such  manner,  by 
contract  or  otherwise,  as  they  might  deem  the  public  inter- 
ests required. 

The  plaintiffs  opposed  the  passage  of  such  law  as  an  in- 
vasion of  their  rights  under  the  said  award  of  the  Croton 
aqueduct  board,  and  as  an  attempt  on  the  part  of  the  city 
and  its  Croton  board  to  evade  the  effect  of  the  action  brought 
in  the  name  of  the  people  against  the  city,  and  the  injunction 
therein,  such  opposition  being  made  before  the  legislature 
and  its  committees. 

The  affidavit  of  the  plaintiff  Baldwin,  read  in  opposition 
to  the  motion,  states  in  this  connection :  '^  That  deponent 
and  said  Jaycox  succeeded  in  preventing  the  passage  of  said 
law  in  the  form  so  prepared  by  the  city  and  its  Croton  aque- 
duct boards  and  the  city  oould  not  obtain  the  passage  ther^f 
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The  plaintiff  Jaycoz,  in  his  affidavit,  states  that  he  has  per- 
sonal knowledge  of  the  facts  stated  in  Baldwin's  affidavit, 
and  that  the  same  and  the  statements  therein  contained  are 
true  as  therein  stated. 

It  is  shown  by  the  affidavits  read  in  opposition  to  the 
motion,  that  after  much  negotiation,  and  various  statements 
by  the  parties  pro  and  con,  before  and  to  the  committee  of 
the  legislature  having  the  subject  in  charge,  it  was  finally 
consented  and  agreed  by  and  between  the  plaintiffs  and  those 
representing  the  city  of  New  York  and  the  Croton  aqueduct 
board,  that  the  act  of  April  16,  1860,  as  it  now  appears, 
(Sess,  Laws  of  1860,  p.  772,)  should  pass  and  become  a  law ; 
that  the  plaintiffs  should  cause  the  action  commenced  in  the 
name  of  the  people  on  the  relation  of  the  plaintiffs  to  be  dis- 
continued, and  the  injunction  granted  therein  should  be  with- 
drawn ;  and  that  the  plaintiffs  should  unite  with  the  city  and 
its  Croton  aqueduct  board  in  requesting  and  urging  the 
legislature  to  pass  the  law ;  and  that  thereupon,  and  in  con- 
sideration of  such  consent  and  agreement,  the  legislature 
passed  the  law  as  it  now  stands.  That  the  city,  by  its  Croton 
aqueduct  board,  availed  itself  of  all  the  provisions  of  the  act 
particularly  favorable  to  its  interests,  and  that  the  then 
mayor  appointed  one  of  the  arbitrators,  in  pursuance  of  the 
provisions  of  the  fourth  section,  which  were  incorporated  into 
the  act  in  favor  of  the  plaintiffs,  and  which  are  now  chal- 
lenged as  unconstitutional ;  that  the  plaintiffs  also  carried 
out  their  part  of  the  agreement,  in  writing,  with  those  rep- 
resenting the  city  and  the  Croton  board,  in  requesting  and 
urging  the  passage  of  the  act,  and  in  causing  said  action  to 
be  discontinued  and  the  injunction  to  be  withdrawn. 

Thus  I  think  it  is  shown  that  the  portion  of  the  fourth 
section  of  the  act,  which  provides  for  adjusting  and  determin- 
ing the  damages  that  the  contractors  to  whom  the  gate 
houses  and  aqueduct,  specified  in  the  same  section,  were 
awarded  by  the  Croton  aqueduct  board,  on  the  27th  day  of 
October,  1858}  which  they  might  be  equitably  entitled  to  re- 
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cover  of  the  city  of  New  York,  was  constitutionally  valid,  on 
the  ground  that  it  was  assented  and  agreed  to  by  all  the 
parties  interested  therein ;  and  that  the  voluntary  arbitration 
which  followed,  provided  the  same  was  in  all  material  re- 
spects organized  and  conducted  regularly,  and  pursuant  to 
the  said  section,  was  valid  and  binding  upon  the  city ;  and 
upon  the  farther  ground,  that  the  law,  after  its  passage,  has 
been  adopted  and  acted  upon  by  the  head  of  the  city  govern- 
ment, in  writing,  with  the  plaintiffs,  in  creating  and  organ- 
izing the  board  of  arbitration;  and,  furthermore,  on  the 
ground  that  the  city  authorities  have  availed  themselves  of 
so  much  of  the  act  and  of  the  fourth  section  as  was  benefi- 
cial to  the  city ;  thereby  ratifying,  if  that  was  necessary,  all 
the  provisions  of  the  act,  and  precluding  themselves  from 
alleging  its  invalidity. 

2.  Another  position  taken  by  the  plaintiffs'  counsel,  inde- 
pendent of  the  one  just  considered,  is,  that  since  the  recovery 
of  the  judgment,  and  before  the  motion  to  the  special  term, 
the  legislature  had  passed  a  law  recognizing  the  judgment, 
and  providing  for  its  payment. 

By  the  first  section  of  the  act  for  the  tax  levy  of  the  city 
of  New  York,  passed  April  25,  1864,  (Sesa.  L.  of  that  year, 
chap.  415,  p.  940,)  the  supervisors  are  authorized  and  re- 
quired to  order,  and  cause  to  be  levied  and  raised  by  tax,  &c. 
and  to  be  collected  according  to  law,  for  the  use  of  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York,  an 
amount  of  money  equal  to  the  aggregate  of  the  several  sums 
thereinafter  mentioned,  after  deducting  from  such  aggregate, 
according  to  law,  the  estimated  amount  of  income  and  re- 
ceipts of  said  corporation  for  the  current  year.  The  first  sec- 
tion then  proceeds  to  enumerate  the  several  sums  referred  to, 
and  the  objects  to  which  they  are  respectively  appropriated, 
among  which  is  the  following :  ^'  Judgments  recovered  against 
the  city,  one  hundred  and  seventy-four  thousand  dollars." 

It  is  abundantly  shown,  on  behalf  of  the  plaintiffs,  that  this 
sum  was  made  up  of  the  amounts  of  three  several  jodgments 
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then  existing  against  the  city  corporation,  one  of  which  was 
the  judgment  in  question  in  favor  of  the  plaintiffs.  That  the 
act  last  mentioned  was  passed  upon  the  application  of  the 
comptroller  of  the  city,  and  founded  upon  the  budget  by  him 
laid  before  the  legislature  as  the  basis  thereof. 

It  also  appears  that  the  same  amount  went  into  and  formed 
a  part  of  the  tax  for  the  year  1864,  subject  to  such  ratable 
deduction  for  estimated  receipts  and  income  as  stated  in  the 
said  first  section  of  the  act ;  and  the  presumption  is  that  the 
same  has  been  collected.  If  that  is  so,  I  can  conceive  of  no 
good  reason  why  it  should  be  withheld  from  the  plaintiffs. 
It  has  been  appropriated  by  the  legislature  to  that  object, 
and  the  city  have  no  right  without  further  legislation  to 
divert  it  to  any  other. 

3.  Another  position  taken  by  the  plaintiffs  ia  answer  to 
the  allegation  of  the  want  of  power  in  the  legislature  to  pass 
the  act  of  April  16,  1860,  takes  issue  upon  the  allegation, 
and  asserts  the  constitutional  power  to  pass  the  law. 

Tht  defendants  are  a  municipal  corporation  constituting  a 
branch  or  portion  of  the  government  of  the  state  as  applied 
to  the  city  of  New  York,  invested  with  certain  legislative, 
municipal  and  administrative  powers,  as  defined  in  its  charter, 
which  is  a  grant  of  political  power,  creating  a  civil  institution 
to  be  employed  in  the  administration  of  the  government.  In 
the  case  of  Woodward^  v.  Dartmouth  CoUegCy  (4  Wheat. 
618.)  Washington,  J.  said  that  there  were  two  kinds  of  cor- 
porations aggregate,  viz :  ^'  Such  as  were  for  public  govern- 
ment, and  others  of  a  private  character/'  That  '^  the  first  are 
those  for  the  government  of  towns,  cities,  or  the  like,  and  be- 
ing for  public  advantage,  are  to  be  governed  according  to  the 
laws  of  the  land." 

These,  he  said,  were  mere  creatures  of  public  institution, 
created  for  the  public  advantage.  Such  public  municipal 
corporations  derive  their  existence  and  all  their  powers  from 
the  legislature,  and  hold  all  their  franchises  in  subordination 
to  the  power  which  creates  tJbiem,  and  subject  at  all  timos  to 
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legislative  interference  and  control;  and  in  regard  to  the 
property  held  by  the  corporation,  the  corporate  body  is  the 
trustee  for  the  people,  represented  by  the  supreme  legislative 
power  of  the  state. 

The  legislature  of  the  state^  therefore,  in  the  exercise  of 
such  supreme  power,  may  constitutionally  direct  in  relation 
to  such  property  as  perfectly  as  it  can  dispose  of  property 
owned  by  the  state  as  such. 

Here  was  a  claim  by  the  plaintiffs  against  the  city  of  New 
Tork  for  damages  arising  from  the  failure  of  the  former  to 
obtain  the  contract  awarded  to  them  by  the  Croton  fiqueduct 
board.  The  legislature,  deeming  the  claim  a  meritorious  one, 
or  that  the  plaintiffs  were  entitled  to  have  an  opportunity 
of  proving  it  to  be  such,  provided  for  the  creation  of  a  tri- 
bunal to  determine  the  character  of  the  claim,  and  if  meri- 
torious and  just,  to  determine  its  amouut,  and  providing 
further,  in  case  the  determination  should  be  in  favor  of  the 
plaintiffs,  for  carrying  such  determination  into  effect.  The 
parties  were,  in  reality,  only  the  state  and  the  plaintiffs.  It 
is  true,  the  tax  payers  of  the  city  were  interested ;  but  when 
the  state  interferes  in  an  act  of  government,  and  as  a  ques- 
tion of  power,  the  people  of  the  whole  state,  represented  by 
their  legislature,  become  the  only  party  besides  the  plaintiffs ; 
and  it  was,  therefore,  competent  for  it  to  pass  this  law  with- 
out the  assent  of  the  city  or  its  corporation. 

I  think  this  is  not  only  good  logic,  but  is  substantially 
sanctioned  by  the  reason  of  Judge  Denio  in  his  opinion  in 
the  case  of  Darlington  v.  The  Mayor,  &c,  reported  in  28 
Howard's  Practice  Reports,  (jpage  352,)  in  the  Court  of  Ap- 
peals. In  that  case,  Judge  D.  delivered  the  prevailing  opin- 
ion, in  which  he  refers  to  the  statute  now  under  consideration, 
and  expresses  the  opinion  that  it  is  free  from  constitutional 
objection.  The  opinion  was  concurred  in  by  five  of  his 
brethren  of  the  court,  and  was  referred  to  approvingly  by 
Davis,  J.  in  delivering  the  opinion  of  the  same  court  in  the 
case  of  Tht  People  v.  Pinkney  ei  al  (32  N.  7.  Rep.  377.) 
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If  the  last  three  propositions,  or  either  of  them,  be  sound, 
every  vestige  and  color  of  objection  to  the  judgment  is  re- 
moved. 

For  the  foregoing  reasons,  I  am  of  the  opinion  that  the 
order  of  the  special  term  should  be  reversed,  with  ten  dollars 
costs  of  the  appeal,  and  ten  dollars  costs  of  opposing  the 
motion  before  the  special  term. 

Order  affirmed. 

[Nbw  Tobk  Qbvbxal  Tebx,  November  6,  1865.  Jhffrahamt  CUrU  and 
WOa,  Justices. 


Genet  vs.  Beekman  and  others. 

It  is  only  in  cases  where  a  clear  surplus  will  exist  after  a  reasonable  sum  has  beea 
appropriated  to  the  support  of  the  person  for  whose  benefit  a  trust  was 
created,  that  courts  of  equity  are  authorized  to  interfere  in  behalf  of  Judg- 
ment creditors,  and  divert  a  portion  of  the  ipcome  or  annuity  to  the  payment 
of  the  debts  of  such  person. 

In  determining  what  is  a  reasonable  sum  for  the  support  of  the  eettuique  iruitf  the 
referee  may  take  into  consideration  his  situation  in  life,  and  the  condition  in 
which  he  was  left  by  the  person  creating  the  trust. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.     The  object  of  the  suit,  and  the  material  facts, 
appear  in  the  opinion  of  the  court. 

Oeo,  G,  Genet  J  for  the  appellant. 

A.  Thompson^  for  the  respondent. 

By  the  Gowrtj  Leonard,  J.  It  is  soughjk  by  this  action  to 
reach  some  portion  of  the  income  of  a  trust  estate  in  behalf 
of  a  judgment  creditor;  the  trust  having  been  created 
under  the  will  of  a  father  for  the  support  of  his  son^  the  de- 
fendant in  the  judgment. 

The  referee  has  found  the  net  income  9f  the  trust  to  bo 
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about  $1000,  and  that  the  sum  of  $1200  is  a  reasonable  sum 
for  the  support  of  the  debtor,  having  just  regard  to  his  situ- 
ation in  life,  and  to  maintaining  the  condition  in  which  he 
was  left  by  his  father. 

The  referee  was  authorized  to  take  those  circumstances 
into  consideration  in  arriving  at  his  conclusion.  {Sillich  v. 
Maaouy  2  Barh.  Oh.  79.     Clute  v.  Bool,  8  Paige,  86-7.) 

The  plaintiff  complains  that  the  debtor  keeps  house,  and 
supports  an  old  female  servant  of  his  father. 

I  am  unable  to  p^ceive  that  this  circumstance  affords 
sufficient  ground  for  diverting  any  part  of  the  income  in  favor 
of  a  creditor. 

It  may  have  been  within  the  very  intent  of  the  father  that 
his  son  should  keep  house  and  maintain  the  servant.  While 
the  law  sanctions  trusts  of  the  nature  and  objects  of  the  one 
under  consideration,  it  would  be  unwarrantable  for  courts  to 
hold  too  severe  and  strict  a  rule  upon  the  expenditures  of  the 
cestui  que  trust.  It  is  true  that  no  person  is  to  be  encour- 
aged by  courts  in  incurring  debts,  indulging  expj^nsive  habits, 
and  setting  just  creditors  at  defiance.  At  the  same  time,  it 
is  well  for  creditors  not  to  give  credit  to  persons  who  have  no 
estate  of  their  own,  and  engage  in  no  pursuit  of  industry 
whereby  any  means  is  to  be  earned.  The  debt  of  the  plain- 
tiff was  incurred  before  the  trust  in  favor  of  the  debtor  was 
created,  and  the  existence  of  that  debt,  with  others,  probably 
induced  its  provisions. 

It  is  only  in  cases  where  a  clear  surplus  will  exist  after  a 
reasonable  sum  has  been  appropriated  to  the  support  of  the 
person  for  whose  benefit  the  trust  was  created,  that  courts  of 
equity  are  authorized  to  interfere  in  behalf  of  judgment 
creditors,  and  divert  a  portion  of  the  income  or  annuity  so 
dedicated  to  the  payment  of  the  debts  of  such  person.  No 
such  case  is  now  presented. 

The  judgment  should  be  affirmed,  with  costs. 

[New  Tork  Gsxbbal  Tbsm,  December  4, 1865.  J^aham,  Leonard  and  0t9. 
O,  iamard,  Justices.] 


884  CASES  m  the  supreme  court. 


w^D^lil  Frink  v8.  The  Hampden  Inbubancb  Company. 

H.  obtained  an  insarance  from  the  defendant  upon  property  owned  by  him,  the 
policy  stating  that  the  loss,  if  any,  should  be  "  payable  to  F.  as  collateral." 
H.  was  indebted  to  F.  at  the  time,  ffeid  that  the  agreement  that  F.  should 
receive  the  money,  in  case  of  a  loss  by  fire,  was  only  collateral  to  and 
dependent  upon,  the  original  undertaking,  that  after  a  loss  had  occurred, 
and  not  before,  the  money  should  be  paid  over  to  F.  and  not  an  assignment  of 
the  pohcy  before  any  loss. 

Seldf  alio,  that  F.  to  whom  the  loss  was  payable  as  appointee,  could  maintam 
an  action  upon  the  policy ;  and  that  it  was  not  necessary  for  him  to  allege, 
in  his  complaint,  that  he  had  an  insurable  interest. 

Seld,  further f  that  the  &cts  presented  did  not  show  an  assignment  before  loss, 
to  a  party  who  had  no  interest  in  the  property,  within  the  principle  of  the 
cases,  but  a  case  where  the  relation  of  insurer  and  msured  existed  between 
the  defendant  and  H.  the  owner  of  the  property,  until  a  loss  had  taken  place, 
when  F.  as  appointee  of  the  insured,  stepped  in  and  claimed  under  the  agree- 
ment that  the  insurer  should  pay  the  money  to  him. 

The  case  of  Freeman  v.  The  FuUan  Ineuranee  Company,  (14  Aib,  Pr.  Jtep.  398,) 
commented  on,  and  declared  to  be  not  in  conflict  with  Grotvenor  v.  The  AU 
lanHc  Fire  Ineuranoe  Oompainy,  (17  K  Y.  Sep,  891.) 

APPEAL  jjroni  an  order  of  a  special  term,  overruling  a  de- 
murrer, to  the  complaint.  The  complaint  alleges  the 
defendant  to  be  an  incorporation,  as  an  insurance  company, 
under  and  by  virtue  of  the  laws  of  the  state  of  Massa- 
chusetts ;  the  application  of  one  Richard  Hurst,  of  the  vil- 
lage of  Cohoes,  to  the  company,  to  be  insured  against  loss  or 
damage  by  fire,  upon  certain  property  owned  by  him,  for  the 
term  of  one  year  from  the  first  day  of  August,  1863 ;  that 
the  defendant  became  insurer,  setting  out  the  certificate  of 
insurance  in  full,  "loss,  if  any,  payable  to  J.  W.  Frink,  as 
collateral ;"  the  destruction  of  the  insured  property  of  the 
value  of  more  than  the  amount  covered  by  the  policy,  and 
all  the  requisite  steps  to  charge  the  defendant;  that  pre- 
vious to  the  issuing  of  the  certificate,  the  plaintiff  had  loaned 
to  Hurst  his  promissory  notes  to  an  amount  exceeding  $4500, 
and  which  were  in  the  hands  of  bona  Jide  holders,  and  that 
he  is  still  liable  upon  said  notes  to  an  amount  exceeding  the 
fium  covered  by  the  certificate;  that  said  notes  are  out* 
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standing  and  unpaid ;  that  in  consideration  of  the  premium 
of  $112.50,  the  defendant,  at  the  request  of  Hurst,  agreed  to 
pay  loss,  if  any,  to  Frink,  and  the  plaintiflf  therefore  claims 
to  recover  the  amount  of  the  loss.  The  defendant  demurs, 
generally,  alleging  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

Ira  Sha/eTy  for  the  plaintiff. 

8.  Handy  for  the  defendant. 

By  the  Gourty  Miller,  J.  It  is  not  claimed  that  the 
plaintiff  had  any  insurable  interest  in  the  property  insured ; 
but  it  is  insisted  that  he  was  the  appointee  of  Hurst  the  in- 
sured, to  receive  the  loss  if  any  was  incurred,  and  hence  is 
entitled  to  maintain  this  action. 

In  Grosvenor  v.  The  Atlantic  Fire  Insurance  Co.,  (17 
N.  Y.  Hep,  391,)  the  action  was  brought  by  the  mortgagee,  to 
whom  the  loss  was  payable,  and  it  was  held  that  he  could  not 
recover  because  of  a  breach  of  the  conditions  of  the  policy 
by  the  mortgagor.  The  learned  Judge  in  that  case  held  that 
the  plaintiff  was  the  appointee  of  the  party  insured,  to  receive 
the  money  that  nught  become  due  from  the  insurers  upon  the 
contract.  He  says :  "  The  undertaking  to  pay  the  plaintiff 
was  an  undertaking  collateral  to  and  dependent  upon  the 
principal  undertaking  to  insure  the  mortgagor.  The  effect 
of  it  was,  that  the  defendant  agreed  that  whenever  any 
money  should  become  due  to  the  mortgagor  upon  the  con- 
tract of  insurance,  it  would,  instead  of  paying  it  to  the 
mortgagor  himself,  pay  it  to  the  plaintiff.  The  mortgagor 
must  sustain  a  loss  for  which  the  insurers  were  liable,  before 
the  party  appointed  to  receive  the  money  would  have  a  right 
to  claim  it.  It  is  the  damage  sustained  by  the  party  insured, 
and  not  by  the  party  appointed  to  receive  payment,  that  is 
recoverable  from  the  insurers.  {Macomber  v.  The  Gam- 
bridge  Mutual  Fire  Insurance  Go,^  8  Gush,  133.")     He  then 
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proceeds  to  state  that  "  The  insurance  being  upon  the  in- 
terest of  the  mortgagor,  and  he  having  parted  with  that 
interest  before  the  fire,  no  loss  was  sustained  by  him,  and  of 
course,  none  was  recoverable  by  his  assignee  or  appointee." 
The  effect  of,  and  the  irresistible  inference  to  be  drawn  from, 
these  observations  is,  that  but  for  the  fact  that  the  mortgagor 
had  parted  with  his  interest,  and  had  sustained  no  loss,  the 
plaintiff  could  have  recovered  as  his  appointee.  (See  also 
Bidwell  V.  Northwestern  Ins,  Co.,  19  N,  T.  Sep.  179, 183.) 

The  case  above  cited,  (17  N.  T.  Rep.  391,)  establishes  that 
the  loss  being  payable  to  another  party,  instead  of  the  in- 
sured, was  merely  a  designation  of  the  person  to  whom  it  was 
to  be  paid  after  it  had  accrued,  and  was  not  an  assignment 
of  the  policy  because  payable  to  another. 

In  the  case  at  bar  it  was  an  insurance  of  Hurst,  and  the 
plaintiff  was  the  appointee  to  receive  the  money  in  the  event 
of  a  loss  by  fire.  It  was  only  an  agreement  collateral  to,  and 
dependent  upon,  the  original  undertaking,  that  after  a  loss 
had  occurred,  and  not  he/ore,  the  money  should  be  paid  over 
to  the  plaintiff,  and  not  an  assignment  of  the  policy  before 
any  loss.  If  the  case  of  0-rosvenor  v.  The  Atlantic  Fire 
Insurance  Co,,  is  a  reliable  authority,  then  it  was  not  neces- 
sary for  the  plaintiff  to  allege  in  his  complaint  that  he  had 
an  insurable  interest,  and  the  plaintiff,  to  whom  the  loss  was 
payable  as  appointee,  can  maintain  this  action ;  and  unless 
there  is  some  authority  that  overrules  the  doctrine  laid  down, 
it  must  be  considered  as  conclusive  in  favor  of  the  plaintiff's 
right  to  recover. 

The  defendant's  counsel  insists  that  there  is  such  author- 
ity, and  our  attention  has  been  particularly  directed  to  the 
case  of  Freeman  v.  The  Fulton  Insurance  Co,,  (14  Ahb,  Fr, 
Hep.  398,)  which  is  mainly  relied  upon  to  sustain  an  adverse 
theory.  In  that  case  one  Stetson  was  the  owner  of  the 
steamer  ^Cataline'  at  the  time  of  the  issuing  of  the  policy, 
and  the  defendants  insured  the  plaintiffs,  or  whom  it  might 
concern,  and  tJie  loss,  if  any,  was  payable  to  the  plaintiffs. 
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It  was  held  that  the  complaint  was  demurrable,  and  that  in 
order  to  recover  upon  a  fire  insurance  policy  for  the  amount 
of  the  loss,  the  complaint  must  allege  that  the  plaintiff  had 
an  interest  in  the  thing  insured  at  the  time  of  the  loss  ;  unless 
the  claim  was  assigned  to  him  afterwards  or  he  sued  as  trustee 
of  an  express  trust ;  and  if  he  sued  as  trustee  or  agent,  the 
complaint  should  allege  the  existence  of  such  trust  and  show 
his  authority  to  collect  the  amount  insured.  To  make  the 
case  cited  parallel  to  the  one  at  bar,  Stetson  should  have  been 
the  insured  party,  and  the  loss  payable  to  the  plaintiffs.  As 
it  stands,  the  plaintiffs,  or  whom  it  might  concern,  were  the 
parties  insured.  The  plaintiffs  had  no  insurable  interest,  and 
Stetson  was  not  insured,  nor  did  it  appear  that  the  plaintiffs 
had  acted  as  the  trustees  or  agents  of  Stetson,  the  owner. 
Entirely  a  different  question  was  presented  from  the  one  now 
considered,  and  I  think  the  authority  last  cited  is  not  in  con- 
flict with  17  N,  Y,  Rep.  And  although  referred  to  approv- 
ingly in  Foivler  v.  The  New  York  Indemnity  Insurance  Co., 
(26  N,  Y,  Rep,  425,)  yet  I  understand  it  was  only  for  what 
it  actually  did  decide,  and  not  as  sustaining  a  doctrine  ad- 
verse to  the  former  case. 

The  facts  presented  by  the  complaint  here,  do  not  show  an 
assignment  before  loss  to  a  party  who  had  no  interest  in  the 
property,  within  the  principle  of  several  cases  to  which  we 
have  been  referred,  (Peabody  v.  Washington  Insurance  (7o., 
20  Barb,  340 ;  Fowler  v.  N,  Y,  Indemnity  Insurance  Co,^ 
26  N.  Y,  Rep,  425;  Riise  v.  Life  Insurance  Co.y  23  id, 
516 ;  Hooper  v.  Hudson  River  Insurance  Co,,  17  id.  427 ; 
Granger  v.  Howard  Insurance  Co,,  5  Wend,  202,)  but  a 
case  where  the  relation  of  insurer  and  insured  existed  be- 
tween the  defendant  and  Hurst  the  owner  of  the  property, 
until  a  loss  had  taken  place,  when  the  plaintiff,  as  the  ap- 
pointee of  the  insured,  steps  in  and  claims  under  the  agree- 
ment that  the  defendants  should  pay  the  money  to  him. 

There  are  several  pther  points  urged  by  the  d^feftdant's 
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counsel,  that  can  not  be  upheld,  if  the  views  already  expressed 
are  sound  and  maintainable ;  and  hence  a  discussion  of  them 
is  not  required. 

My  opinion  is  that  the  case  of  Grosvenor  v.  Tlie  Atlantic 
Fire  Insurance  Co.  is  a  decisive  authority  upon  the  question 
discussed,  and  that  the  demurrer  to  the  plaintiff's  complaint 
was  not  well  taken. 

The  order  overruling  the  demurrer  must  be  affirmed  with 
costs,  with  leave  to  withdraw  the  demurrer,  and  put  in  an 
answer  upon  the  usual  terms. 

[Albany  Gebtebal  Tbbu,  September  18,  1865.  Bogthoomt  MUUr  and  Lh- 
galUf  Jostioefl.] 


Finney  vs,  Vkedeb. 

An  offer,  by  the  respondent,  to  let  a  Judgment  appealed  from  be  corrected,  by 
dedacting  therefh>m  a  specified  snm,  can  not  be  given  in  evidence  on  the 
hearing  of  the  appeal,  where  it  is  used  for  a  purpose  wholly  unauthorized  and 
well  calculated  to  prejudice  the  appellant's  case ;  as  where,  previous  to  the 
introduction  of  the  offer,  the  counsel  for  the  respondent  stated  to  the  jury 
that  the  offer  was  made  beeatue  the  appelant  had  no  eonjtdenee  in  hit  ease;  and 
neither  the  court  nor  the  counsel  informed  the  jury  of  the  proper  effect  of  the 
ofibr,  upon  the  question  of  costs. 

THIS  is  an  appeal  from  a  judgment  of  the  county  court  of 
Albany  county.  The  action  was  commenced  in  a  justice's 
court,  where  a  judgment  was  rendered  in  favor  of  the  plain- 
tijBF  for  $100  damages,  besides  costs.  From  that  judgment 
the  defendant  appealed  to  the  county  court,  and  recovered 
judgment  for  costs.  After  the  notice  of  appeal  was  served, 
the  plaintiff  served  upon  the  defendant  the  following  offer, 
entitled  in  the  cause,  and  directed  to  the  attorneys  for  the 
appellant : 


ALBANY— SEPTEMBER,  1865.  389 

Finney  v,  Veeder. 

'^  Please  to  take  notice  that  the  respondent  offers  to  let  the 
judgment  herein  be  corrected  by  deducting  therefrom  the  sum 
of  twenty-five  dollars.    July  7,  1862. 

P.  D.  NiVBB,  Respondent' 8  Attorney" 

This  offer  was  not  accepted  by  the  appellant. 

Ira  Shafer^  for  the  appellant, 
L,  Tremain,  for  the  respondent. 

By  the  Court,  Inoalls,  J.  The  only  question  involved  in 
this  appeal  is  whether  error  was  committed  in  allowing  the 
above  offer  to  be  given  in  evidence  under  the  circumstances, 
in  the  manner,  and /or  the  purpose  for  which  it  was  intended. 
The  only  legitimate  effect  of  the  offer  under  §  371  of  the  Code, 
was  upon  the  question  of  costs,  and  I  do  not  think  it  was 
necessary  even  to  prove  it  upon  the  trial,  to  secure  the  benefit 
of  that  provision,  as  it  might  have  been  used  upon  the  adjust- 
ment of  costs.  But  assuming  that  it  could  properly  be  proved 
upon  the  trial,  it  does  not  follow  that  it  was  appropriately 
received  upon  the  trial  in  the  county  court. 

It  appears  from  the  case,  that  it  was  used  by  the  defendant 
for  a  purpose  wholly  unauthorized,  and  well-  calculated  to 
prejudice  the  plaintiff's  case.  Previous  to  the  introduction 
of  the  offer,  the  counsel  for  the  defendant  stated  to  the  jury 
that  the  offer  was  made  because  the  plaintiff  had  no  confi- 
dence in  his  case.  This  statement  was  objected  to  by  the 
plaintiff's  counsel,  on  the  ground  that  there  had  been  no  proof 
on  the  subject,  and  that  if  an  offer  had  been  made,  it  could 
not  be  proved  to  the  jury.  The  offer  was  then  given  in  evi- 
dence by  the  defendant  and  read  to  the  jury,  under  the  plain- 
tiff's objection. 

It  is  insisted  by  the  defendant's  counsel  that  it  was  pro- 
perly introduced,  to  apprise  the  jury  of  its  effect  upon  the 
(j  uestion  of  costs.  If  it  be  assumed  that  this  position  is  sound, 
the  difficulty  yet  remains,  as  the  offer  was  not  used  for  that 
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purpose.  Neither  the  court  or  the  counsel  informed  the  jury 
of  the  proper  effect  of  the  offer.  On  the  other  hand  we  must 
assume,  from  the  facts  detailed  in  the  case,  that  an  erroneous 
impression  was  produced  upon  the  minds  of  the  jury  in  regard 
to  the  object  of  such  offer,  which  was  allowed  to  remain  un- 
corrected by  the  court,  and  probably  did  influence  the  jury  to 
the  prejudice  of  the  plaintiff. 

It  is  said  by  the  defendant's  counsel  that,  as  the  verdict 
was  for  the  defendant,  it  is  apparent  that  no  injury  resulted 
from  the  introduction  of  the  offer,  as  it  could  only  effect  the 
amount  of  damages  in  case  the  plaintiff  prevailed  in  the 
action. 

I  do  not  think  we  should  thus  assume,  as  it  is  impossible 
to  calculate  how  far  the  jury  might  have  been  influenced  by 
the  improper  use  of  such  evidence.  An  error  can  only  be  dis- 
regarded where  it  aflSrmatively  appears  that  no  possible  injury 
could  arise  to  the  party  complaining.  ( Worrall  v.  Farm- 
efee,  1  Comst  519.)  I  am,  therefore,  of  opinion  that  the 
judgment  must  be  reversed,  and  a  new  trial  had  in  the  county 
court,  with  costs  to  abide  the  event. 

[Albany  Oevbbal  Tebx,  September  18, 1865.  MoffOoom,  MUler  and  ^oBm, 
Justices.] 
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Where  the  affidarits  presented  to  a  judge,  on  an  application  for  an  order  of  pub- 
lication, tend  to  establish  the  requisite  jurisdictional  &ct8  to  authorize  him  to 
make  the  order,  if  he  errs  in  his  decision  upon  such  evidence,  and  grants  the 
order,  it  is  a  judicial  error,  which  may  be  reviewed  and  rectified  upon  appeal, 
or  on  motion  to  set  aside  the  order  and  proceedings,  but  can  not  be  ques- 
tioned in  a  collateral  proceeding. 

A  mistake,  or  error  of  judgment  or  opinion,  in  passing  upon  the  force  and  weight 
of  such  evidence,  will  not  render  the  order  or  process  issued  void,  but  simply 
irregular  and  erroneous. 
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But  if  a  judgment  has  been  set  aside,  upon  the  ground  of  the  insufficiency  of 
the  proofs  made  to  the  judge  as  the  basis  of  an  order  for  publication  against 
the  defendant  as  a  non-resident,  it  is  no  longer  of  any  validity,  for  any  pur- 
pose, so  as  to  protect  any  parties  for  acts  done  under  it,  except  mere  minis- 
terial officers. 

Such  a  judgment  will  constitute  no  justification  or  protection  to  a  person  not  a 
party  to  the  suit,  who  delivers  up  to  the  receiver  appointed  therein,  property 
which,  as  bailee,  he  is  bound  to  keep  for  his  bailor. 

If  a  bailee  is  made  a  party  to  a  suit,  and  is  required  by  judgment  or  order  of 
the  court  to  transfer  the  property  in  his  possession  to  a  receiver,  that  will 
protect  him,  as  against  his  bailor;  but  if,  on  request,  and  without  any  order 
or  judgment  binding  upon  him,  he  voluntarily  gives  jip  the  property  to  the 
receiver,  he  assumes  the  legality  of  the  proceedings  in  the  suit  in  which  the 
receiver  was  appointed,  and  is  bound  uTshow  their  validity,  for  his  protection. 

THIS  18  an  appeal,  by  the  plaintiff,  from  a  judgment  enter- 
ed upon  the  findings  of  a  referee.  The  complaint  alleged 
that  the  defendant,  who  is  an  attorney  at  law,  procured  for 
the  plaintiff  a  bounty  land  warrant  for  one  hundred  and  sixty 
acres  of  land,  and  then  converted  it  to  his  own  use,  or  acted 
80  negligently  in  the  matter  that  the  land  warrant  was  lost 
to  the  plaintiff.  The  answer  set  up  in  avoidance  of  the  com- 
plaint, that  after  the  defendant  had  procured  the  land  war- 
rant, one  Stephen  S.  Langmaid  instituted  a  suit  in  the  nature 
of  a  creditor's  bill  against  the  plaintiff,  in  which  suit  Allen 
D.  Scott  was  appointed  receiver,  and  was  directed  to  take 
possession  of  all  the  property  of  Welles.  It  denies  that  the 
defendant  has  the  warrant,  or  that  he  had  it  when  it  was  de- 
manded. 

On  the  17th  day  of  January,  1860,  the  receiver  called  on  the 
defendant  and  demanded  the  said  land  warrant  under  and  by 
virtue  of  the  judgment  rendered  in  the  said  action,  at  the  same 
time  showing  him  the  judgment.  The  defendant  delivered  the 
warrant  to  him  in  pursuance  of  that  demand,  and  the  warrant 
was  afterwards  sold  by  the  receiver.  No  demand  of  the 
warrant  was  made  by  the  plaintiff  until  January,  1861,  and 
this  action  was  commenced  in  the  fall  of  1861.  On  the  17th 
day  of  June,  1862,  the  plaintiff  procured  an  order  from  the 
court  in  the  8th  district,  in  the  suit  of  Langmaid  against 
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Welles,  Betting  aside  and  vacating  the  judgment  in  that 
action  and  all  proceedings  therein.  After  the  testimony  had 
"been  closed  in  this  action,  the  plaintiff  procured  the  case  to 
be  opened  hy  the  referee  for  the  purpose  of  introducing  that 
order  in  evidence.  The  referee  found  the  following  conclu- 
sions of  law :  1st.  That  the  court  never  acquired  jurisdic- 
tion of  the  person  of  Talcott  Welles  in  the  creditor's  action 
of  Langmaid  against  him.  2d.  That  the  order  of  publica- 
tion of  the  summons  in  that  action,  made  by  "N.  Cobb, 
county  judge,"  was  null  and  void ;  and  that  all  proceedings 
subsequent  thereto  in  that  action,  including  the  judgment 
and  the  order  appointing  Allen  D.  Scott  receiver,. and  the  pro- 
ceedings of  the  receiver,  were  also  irregular  and  void.  3d,  That 
the  said  military  bounty  land  warrant  was  subject  to  be 
charged  with  the  payment  of  the  debts  of  the  said  Talcott 
Welles  incurred  prior  to  the  issuing  thereof,  and  might  be 
taken  therefor,  in  the  same  manner  as  any  other  property  or 
choses  in  action  of  said  Welles.  4th.  That  the  defendant 
^Bf^  .^<  'loag^il^tified  in  giving  the  said  land  warrant  to  Allen  D. 
<-/",;,  "J  ■  BoAtt^  reiver,  on  the  17th  of  January,  1860,  the  judgment 
^  or  order  fippointing  him  receiver  not  having  then  been  set 

f  -.  .  .  adSe.  :  54h.  That  the  order  of  the  court  in  the  action  of 
Lftngmai(J^  against  Welles  gave  the  receiver  colorable  author- 
'"  i'i^»to«de|iand  the  warrant  of  the  defendant.  6th.  That  the 
^  -/  de&adttnt  was  not  bound  to  go  behind  the  order  and  ascer- 
tain whether  aU  the  proceedings  in  the  action  were  regular 
or  gave  the  court  jurisdiction  to  appoint  a  receiver,  and  ren- 
der the  judgment  it  did  render,  but  was  justified  in  deliver- 
ing the  warrant  to  the  receiver  on  demand  and  presentation 
of  the  order,  the  order  appearing  to  be  regular  upon  its  face 
and  the  defendant  having  no  knowledge  of  any  irregularity 
in  the  proceedings.  7th.  That  the  defendant  was  entitled  to 
judgment.  To  which  conclusion  of  law  the  plaintiff  ex- 
cepted. Judgment  was  afterwards -entered  in  favor  of  the 
defendant,  for  costs ;  to  which  the  plaintiff  duly  excepted. 
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J.  Van  Voorhis,  Jr.  for  the  appellant. 
Geo.  W.  Rawsoriy  for  the  respondent. 

By  the  Courts  E.  Darwin  Smith,  J.  The  single  question 
upon  which  this  action  turns,  and  presented  for  our  consid- 
eration, is  whether  the  judgment  in  the  creditor's  suit  of 
Langmaid  against  the  plaintiff  protects  the  defendant  in 
delivering  to  the  receiver  appointed  in  such  suit  the  land 
warrant  held  by  him  belonging  to  the  plaintiff  Welles.  The 
judgment  and  proceedings  in  that  suit  having  been  set  aside, 
the  question  is  whether  while  it  remained  in  force  it  was  any 
protection  for  acts  done  upon  its  authority. 

The  plaintiff  claims  that  it  was  a  void  judgment — of  no 
force  or  validity  whatever,  and  that  all  persons  concerned  in 
executing  it  are  trespassers. 

In  The  Chemung  Canal  Bank  v.  Judson,  (4  Seld.  254,) 
the  rule  in  respect  to  void  judgments  is  so  stated  by  Judge 
Buggies,  referring  to  JElliott  v.  Pierdol,  (2  Peters,  328-340.) 

But  the  rule  as  there  stated  in  respect  to  void  judgments 
must  be  qualified  in  respect  to  ministerial  officers  acting  in 
the  execution  of  the  process,  valid  upon  its  face  and  issued 
out  of  a  court  of  general  jurisdiction,  and  who  have  no  notice 
of  the  invalidity  of  the  judgment. 

A  judgment  may  be  void  as  to  the  parties  and  valid  to 
protect  ministerial  officers — when  the  court  issuing  it  had 
jurisdiction  of  the  subject  matter,  and  nothing  appears 
on  the  face  of  the  process  to  apprise  the  offieer  that  the 
court  had  not  also  jurisdiction  of  the  person.  {Savacool  v. 
Boughton,  5  Wend.  170.  5  JTiff,  440.  2  N.  T.  Rep.  473. 
2  Denio,  86.) 

But  the  judgment  in  Langmaid  v.  Welles  was  not  abso- 
lutely void.  The  court  clearly  had  jurisdiction  of  the  subject 
matter,  and  the  requisite  steps  had  been  taken  by  obtaining 
an  order  from  a  judge  to  publish  the  summons  as  against  non- 
resident debtors,  according  to  the  provisions  of  section  135 
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of  the  Code,  to  acquire  jurisdiction  of  the  person.  The  order, 
proper  in  form,  was  made  by  the  county  judge,  and  it  was 
duly^  published.  The  afl5davits  presented  to  the  county 
judge  and  on  which  the  order  was  based,  certainly  tended  to 
establish  the  required  jurisdictional  facts  to  authorize  him 
to  make  the  order,  and  if  he  erred  in  his  decision  upon  such 
evidence,  it  was  a  judicial  error  which  might  be  reviewed  and 
rectified  upon  appeal  or  on  motion  to  set  aside  the  order  and 
proceedings,  but  could  not  be  questioned  in  a  collateral  pro- 
ceeding. 

Such  is  clearly  the  rule  when  the  proof  presented  to  a 
judicial  officer  to  make  out  the  preliminary  jurisdictional 
facts  essential  to  be  established  as  the  basis  of  an  order  or 
process  which  he  is  authorized  to  grant  or  issue,  has  a  legal 
tendency  to  make  out  the  case  required  by  the  statute.  A 
mistake  or  error  of  judgment  or  opinion  in  passing  upon  the 
force  and  weight  of  such  evidence  does  not  render  the  order 
or  process  issued  void,  but  simply  irregular  and  erroneous. 
If  no  evidence  be  offered  or  presented  to  the  officer  tending 
to  prove  the  requisite  jurisdictional  facts  in  such  case,  then 
the  order  made  would  be  absolutely  void  and  no  justification  of 
the  subsequent  proceedings.  {Miller  v.  Brinherhoff,  4  Denio, 
120.  Skinner  V.  Kelly,  18  N.  7.  Rep,  356.  VanAlstine 
V.  Erwiny  1  Kern.  340.) 

But  this  judgment  in  Langmaid  v.  Welles  having  been 
set  aside  upon  the  ground  of  the  insufficiency  of,  the  proofs 
made  to  the  judge  as  the  basis  of  the  order  for  the  publica- 
tion of  the  summons  against  Welles,  as  a  non-resident,  it 
has  ceased  to  be  of  any  validity  for  any  purpose,  so  as  to  pro- 
tect any  parties  for  acts  done  under  it  except  mere  ministerial 
officers  upon  the  principle  above  stated.  The  court  has  in 
effect  decided  that  it  never  had  acquired  any  jurisdiction  of 
the  person  of  the  defendant  Welles,  and  could  not  therefore 
render  any  valid  judgment  to  affect  him  or  his  rights.  All 
acts  based  upon  the  judgment  are  therefore  void,  except  as 
above  mentioned* 
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It  follows,  I  think,  from  these  principles,  that  this  judg- 
ment constitutes  no  justification  or  protection  for  the  defend- 
ant. He  was  not  a  ministerial  officer,  nor  was  he  a  party  to 
the  suit  so  as  to  be  bound  by  the  judgment.  He  was  a 
simple  bailee  of  the  land  warrant  in  question,  and  was  bound 
to  keep  it  for  his  bailor. 

Nothing  will  excuse  a  bailee  from  the  duty  to  restore  the 
property  to  his  bailor,  except  that  he  can  show  that  it  was 
taken  from  him  by  due  process  of  law,  or  by  a  person  having 
the  paramount  title,  or  that  the  4;itle  of  his  bailor  has  tenni- 
nated.  (Bliven  v.  Hudson  Biver  R.  B,  Co,,  35  Barb.  191. 
Burton  v.  Wilkinson^  18  Verm,  B.  186.  Story  on  Bailm. 
§§  120,  264  and  582.     Bates  v.  Stanton,  1  Duer,  79,  85.) 

If  the  defendant  had  been  a  party  to  the  suit  and  been 
required  by  judgment  or  order  to  transfer  the  land  warrant 
to  the  receiver,  that  would  have  .protected  him ;  but  when 
he  voluntarily  gave  it  up  to  the  receiver,  he  assumed  the 
legality  of  the  proceedings  in  that  suit  and  is  bound  to  show 
their  legality,  for  his  protection.  Before  he  gave  up  the 
warrant  to  the  receiver,  I  think  he  should  have  assured  him- 
self that  the  judgment  was  a  valid  one,  and  such  as  would 
afford  him  a  complete  justification.  He  knew  that  Welles 
was  absent  from  the  country,  and  that  no  process  could  have 
been  served  upon  him,  and  I  think  that  he  was  bound  to  see 
that  the  plaintiff  in  that  proceeding  had  obtained  a  valid 
judgment.  In  assuming  to  give  up  the  warrant  on  re- 
quest, without  any  order  or  judgment  binding  upon  him,  he 
undertook  to  affirm  the  legality  of  the  proceedings.  In 
Bliven  v.  The  Hudson  Biver  B.  B.  Co,  {supra,)  Judge 
Emott  says :  "  It  is  true  that  if  the  goods  are  taken  from  \ 
the  bailee  by  the  authority  of  the  law,  exercised  through  a  i 
regular  and  valid  proceeding,  it  will  be  a  defense  to  an  action 
by  the  bailor.  The  bailee  must  assure  himself  and  show  the  j 
court  that  the  proceedings  are  regular  and  valid."  Such,  I  ! 
think,  must  be  the  rule  whenever  the  bailee  voluntarily  gives 
up  the  goods.     When  they  are  taken  from  him  by  legal  pro- 
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cess,  he  must  show  that  it  was  upon  process  regular  and  valid 
upon  its  face.  He  is  not  bound  to  resist  a  public  ofl&cer  hav- 
ing valid  process  against  the  goods.  But  if  he  complies  with 
any  other  demand  or  claim  by  virtue  of  legal  proceedings  not 
against  himself,  he  must  do  it  ^t  his  peril.  He  must  see  that 
the  claim  or  proceeding  is  a  valid  one,  and  he  must  maintain 
the  validity  of  such  claim,  to  make  out  a  defense  or  justifi- 
cation against  his  bailor. 

Giving  up  this  warrant  to  the  receiver  was  giving  it  up  vol- 
untarily.    In  Scrantom  v.  The  Farmers  and  Mechanics' 
Bank  of  Rochester,  (24  N.   Y,  Rep.  426,)  the  bank  yielded 
to  the  demand  of  the  receiver  and  paid  over  the  moneys  with- 
out suit.     This  was  held  no  protection  to  him.     Judge  Suth- 
/  erland  said :  "  It  is  doubtful  whether  the  bailee  has  a  right 
I  to  yield    to  regular  legal   proceedings  without  defending 
I    or  notifying  the  bailor  of  such  proceedings."     I  think  he 
may  yield  to  such  proceedings  without  suit,  if  satisfied  of 
their  regularity,  and  willing  to   assume  the  risk  of  their 
validity.     At  least  he  must  show  their  validity,  if  he  give  up 
the  property  without  a  suit  against  him,  or  a  binding  judg- 
\^  ment  or  order  as  upon  supplementary  proceedings. 

If  these  views  are  concurred  in  by  my  brethren,  the  judg- 
ment in  this  action  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Judgment  reversed. 

[MoiTROB  Gbkbbal  Tbrx,  December  4,  1866.  Johnton^  J,  (7.  Smith  and 
E,  J).  Smiths  Juatioes.] 
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On  the  24th  of  December,  1855,  the  defendants  made  their  promissory  note  for 
$800  payable  to  Jacob  Coller,  senior,  one  year  after  date,  for  money  lent  and 
advanced.  On  the  1st  of  April,  1859,  the  payee  sold  and  transferred  the 
note  to  John  Coller.  The  latter  died,  in  Jmie,  1863,  leaving  a  will,  by  which 
he  appointed  Jacob  Coller,  2d,  his  executor,  who,  as  such  executor,  after  the 
death  of  the  payee,  brought  an  action  against  the  makers,  upon  the  note. 
The  defendants  set  up  the  defense  of  usury.  Seid  that  one  of  the  defendants 
was  properly  admitted  as  a  witness  in  behalf  of  himself  and  his  co-defendant, 
to  establish  the  defense,  by  proving  conversations  and  transactions  between 
himself  and  the  payee  of  the  note  at  the  time  it  was  given. 

THIS' action  was  brought  to  recover  the  amount  due  upon 
a  promissory  note,  made  by  the  defendants  on  the  24th 
day  of  December,  1855,  for  the  sum  of  $300  and  interest, 
payable  to  Jacob  Coller,  one  year  after  the  date.  Said  note 
was  given  for  money  lent  and  advanced  by  the  payee  to  the 
defendants,  at  the  time  of  the  execution  and  delivery  of  the 
note.  On  the  1st  day  of  April,  1859,  the  payee,  Jacob  Col- 
ler, sold  and  transferred  this  note  to  his  son,  John  Coller. 
Soon  after  taking  the  note,  arid  on  the  11th  day  of  Decem- 
ber, 1861,  there  was  paid  thereon  by  the  defendants,  the  sum 
of  $15,  which  was  indorsed  on  the  note.  John  Coller,  the 
assignee  of  the  payee  of  the  note,  died  on  the  17th  day  of 
June,  1863,  leaving  a  will,  and  his  son  Jacob  Coller  (the 
payee's  grandson)  was,  by  an  order  of  the  surrogate's  court, 
appointed  executor  of  said  will.  Soon  afterwards  the  payee 
of  the  note,  Jacob  Coller,  died,  and  this  action  was  brought 
to  recover  the  amount  of  the  note.  On  the  trial  of  the  case 
at  the  Livingston  circuit  court,  held  in  April,  1865,  after  the 
plaintiff  had  rested  his  case,  the  defendants  sought  to  estab- 
lish their  defense,  which  was  usury,  by  the  testimony  of  John 
Wenner,  one  of  the  defendants.  This  testimony  was  objected 
to  by  the  plaintiff  and  the  objection  overruled  and  testimony 
received.  The  court  directed  the  jury  to  find  a  verdict  for 
the  defendants,  and  they  found  accordingly.  The  plaintiff 
excepted,  and  appealed  from  the  judgident. 
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McNeil  Seymour,  for  the  appellant.  I.  The  testimony 
of  the  defendant  in  regard  to  what  took  place,  at  the  time 
of  the  loan  of  the  money  and  the  making  of  the  note,  be- 
tween the  payee,  Jacob  Coller,  and  the  defendants,  related 
solely  to  a  transaction  and  conversation  had  personally  by 
the  parties  defendant,  with  the  deceased  assignor  of  the  note. 
As  between  the  payee's  executors  and  the  parties  defendant, 
the  testimony  is  inadmissible ;  it  would  be  clearly  inadmissi- 
ble in  an  action  brought  by  the  testator,  John  Coller,  the 
assignee  of  the  note.  Was  it  admissible  against  the  assignee's 
executor  ?  Or,  in  other  words,  does  the  death  of  the  assignee 
open  the  mouths  of  the  defendants,  to  detail  this  transaction 
against  his  representative  appointed  under  the  laws  of  the 
state,  by  a  court  of  competent  jurisdiction,  trustee  of  his 
estate  ?  We  think  this  was  not  the  intent  of  the  framers 
of  the  law.  John  Coller,  the  assignee,  had  he  sued  this  note, 
would  have  recovered  for  the  benefit  of  his  estate.  The  ex- 
ecutor would  recover,  not  for  his  own  benefit,  for  he  has  no 
personal  interest,  but  for  the  benefit  solely  of  the  estate,  and 
to  carry  out  and  execute  the  wishes  of  his  testator.  The 
plaintiff  has  no  title  to  the  cause  of  action ;  he  represents  in 
court  John  Coller,  deceased,  and  does  only  what  John  Coller 
would  have  done  if  living,  and  in  either  case  the  recovery 
enures  only  to  the  benefit  of  John  CoUer's  estate.  This 
accords  with  all  the  elementary  writers.  In  Bouvier's  Law 
Dictionary,  (vol,  l,j?.  496,)  it  is  said:  "The  executor  rep- 
resents the  testator,  and  therefore  may  sue  and  recover  all 
the  claims  the  testator  had  at  the  time  of  his  death,  aod 
may  be  sued  for  all  debts  due  by  him ;  still  his  interest  in 
the  goods  of  the  deceased  is  not  that  absolute,  proper  and 
ordinary  interest,  which  every  one  has  in  his  own  proper 
goods.  He  is  a  mere  trustee  to  apply  the  goods  for  such 
purposes  as  are  sanctioned  by  law."  The  author  quotes 
4  Term  i.  645 ;  9  Coke,  88 ;  2  Inst  236 ;  Off,  Ex,  192. 

Suppose  section  399  had  incorporated  a  provision  as  against 
a  lunatic,  with  the  same  provision  a9  to  deriving  "  title  im- 
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mediately ;"  assume  that  afterwards  a  law  like  the  law  of 
1845,  (8ee  3  B,  S.p,  135,  §  11,  5th  ed,)  had  been  passed  con- 
ferring upon  the  committee  the  right  to  sue  in  his  own  name, 
and  an  action  is  brought  by  the  committee  to  recover  the 
amount  of  a  note  which  the  lunatic  held  as  assignee,  would 
it  be  held  that  under  the  statute  the  maker  of  the  note  could 
testify  because  the  suit  was  brought  in  the  name  of  the  com- 
mittee ? 

Suppose,  again,  that  John  Coller,  deceased,  was  the  payee 
of  this  note,  and  that  Jacob  Coller,  as  executor,  had  entered 
upon  the  discharge  of  his  duties ;  in  fact,  had  commenced 
tliis  action,  and  an  administrator  de  bonis  non  had  been 
appointed ;  the  quasi  or  representative  title  goes  to  him ;  in 
this  case  could  it  be  claimed  that  the  mouth  of  the  defend- 
ant would  be  opened?  The  law  assumes  that  where  one 
party  is  sworn,  there  is  a  necessity  for  the  testimony  of 
the  other,  for  the  reason  of  the  bias,  against  which  it  was 
intended  to  give  protection.  Is  not  the  necessity  the  same  in 
either  case  ?  Under  the  theory  of  this  statute,  is  it  possible 
that  a  party  is  to  be  benefited  by  the  death  of  the  other 
party  ?  And  by  the  providence  of  God  is  a  party  not  only 
to  suffer  the  loss  of  life,  but  also  of  his  estate,  by  being  de- 
prived, by  his  death,  of  the  protection  of  this  statute  ? 

II.  The  word  "title,"  in  this  section  can  only  relate  to 
cases  where  there  has  been  a  voluntary  transfer  of  property  ; 
voluntarily  transferred  by  one ;  voluntarily  received  by  the 
other,  with  fall  kno\^edge  of  the  legal  consequences :  but  in 
this  case,  without  his  knowledge,  Jacob  Coller  is  appointed 
executor ;  he  accepts  the  trust,  and  enters  upon  his  duties  to 
collect  the  personal  estate  of  the  deceased ;  as  an  incident 
to  the  trust,  he  has  a  right  to  institute  this  action  as  executor. 
Had  he  sued  in  hid  own  name,  he  would  have  been  nonsuited. 
Is  not  this  fact  alone  an  ample  illustration  of  the  intention 
of  the  statute  in  the  use  of  the  words  ^'  title  to  the  cause  of 
action."  This  "title"  can  not  mean  the  legal  right  of  a 
representative  to  collect  the  moneys  of  another,  not  his  own — 
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to  execute  the  will  and  purpose  of  another — not  his  own, 
even  if  the  mere  words  of  the  statute  should  appear  against 
us.  Authorities  need  not  be  quoted  to  sustain  the  familiar 
axiom,  "-4  thing  within  the  intention^  is  as  much  within  the 
statute  as  if  it  were  within  the  letter  ;  and  a  thing  within 
the  letter  onlt/y  if  contrary  to  the  intention,  is  not  within  the 
statute.^' 

III.  The  case  of  Prouty  v.  Eaton  and  wife,  (41  Barb. 
409,)  it  is  submitted,  has  no  application  to  the  case  before  the 
court.  In  that  case  a  mortgagee  assigned  the  mortgage  to  a 
third  person,  such  third  person  assigned  to  the  executors  of 
the  mortgagee  and  assignor  for  a  valuable  consideration, 
passing  to  them  an  absolute  title  to  the  mortgage  and  the 
moneys  due  thereon;  the  executors,  therefore,  acquired  a 
perfect  title  from  such  assignee.  He  voluntarily  assigning, 
they  voluntarily  receiving;  their  minds  meeting,  upon  the 
contract  and  the  consideration ;  such  title  having  no  deriva- 
tive relation  to  such  deceased  assignor  or  his  estate ;  such 
executors  reassign  such  mortgage  to  their  assignor,  the  plain- 
tiff in  the  action.  In  the  language  of  Judge  Johnson,  page 
415,  "Thus  the  title  to  the  cause  of  action,  which  the  plain- 
tiff derived  immediately  from  the  deceased,  he  transferred 
wholly  to  the  executors.  He  was  then  wholly  divested  of  all 
title,  the  executors  thus  acquired  title  immediately  from  him, 
mediately  or  remotely  only  from  the  deceased,  and  so  it  was 
with  the  plaintiff  when  it  was  reassigned  to  him  by  the  ex- 
ecutors before  the  trial."  The  plaintiff  thus  had  deprived 
himself  of  the  protection  of  the  statute,  and  did  it  volun- 
tarily. How  different  is  the  case  of  the  plaintiff  in  this 
action ;  his  right  to  sue,  call  it  by  what  name  you  please,  is 
one  which,  without  his  volition,  may  be  by  any  court  of 
competent  jurisdiction,  transferred  to  another,  and  so  on  to  a 
third,  or  fourth  representive ;  therefore,  as  before  suggested, 
if  this  representative  right  is  a  title  within  the  meaning  of 
section  399  ;  if  the  executor  of  a  deceased  person  should  bo 
removed  and  such  title  by  act  of  law  transferred  to  another. 
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testimony  of  parties  incompetent  under  the  first  executor, 
would  be  competent  under  the  second,  because  he  does  not 
acquire  title  to  the  cause  of  action  immediately  from  such 
deceased  person. 

IV.  In  adopting  this  statute  giving  the  parties  the  right 
to  be  sworn,  it  certainly  was  not  the  intention  of  the  legisla- 
ture to  prevent  the  transfer  of  negotiable  paper  or  other 
securities,  for  thii^  would  be  against  public  policy.  On  the 
other  hand,  the  statute  has  carefully  guarded  the  rights  of  a 
dead  party,  for  he  is  still  "  eo  nomine,"  and  by  necessity  a 
party  to  the  action,  appearing  by  his  representative  John 
Coller,  against  a  living  party,  and  this  rule  intended  to  be 
made  inflexible,  unless  waived  by  voluntary  action.  Now 
if,  under  the  circumstances  of  this  case,  the  mouth  of  the 
living  party  is  opened,  as  against  the  representative  of  the 
dead,  who  would  then  become  the  assignee  of  a  note,  thus 
liable  to  be  assailed  at  the  moment  of  his  death,  subjecting 
thereby  his  rights  to  a  providence  absolutely  beyond  his  con- 
trol ?  For  instance,  one  who  desires  to  raise  money,  proposes 
to  sell  a  negotiable  note  to  a  person  having  money.  He  in- 
quires concerning  the  facts,  but  is  answered,  parties  may  be 
witnesses.  While  the  assignor  is  living  he  is  safe.  He  is 
told  that  if  the  assignor  is  dead,  the  other  party  can  not  be 
a  witness,  but  to  his  amazement  finds  that  if  both  the  as- 
signor and  assignee  should  die,  the  opposite  party  could  be  a 
witness  against  his  executor ;  liable  to  die  at  any  moment, 
would  he,  a  prudent  man,  purchase  the  note  ?  It  is  a  pre- 
sumption that  every  one  knows  the  law.  Would  not  there- 
fore such  a  construction  greatly  prevent  the  business  and 
trafiic  in  negotiable  and  commercial  paper.?  "A  statute 
should  not  be  construed  to  work  a  public  mischief,  unless 
required  by  words  of  the  most  explicit  and  unequivocal  im- 
port."    (The  People  v.  LambieVy  5  Denio,  9.) 

V.  The  object  of  this  statute,  after  giving  the  right  to 
parties  to  testify,  was  to  carefully  exclude  the  testimony  of  a 
living  party  in  regard  to  personal  transactions  between  him 

Vol.  :SLV,  26 
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and  a  dead  party,  which  exclusion  could  also  be  enforced  by 
his  assignee.  In  regard  to  assignors,  the  exclusion  is  unlim- 
ited ;  in  regard  to  assignees,  if  they  voluntarily  part  with  the 
claim  to  third  persons,  and  such  persons  voluntarily  purchase, 
they  do  it  with  the  knowledge  that  they  can  not  enforce  such 
exclusion.  Therefore,  when  there  has  been  no  such  voluntary 
action,  the  court  should  construe  the  statute  in  favor  of  tlie 
prohibition  which  the  legislature  intended  to  make  against  a 
living  party  swearing  against  a  deceased  party ;  particularly 
as  in  this  case,  in  which  it  is  conceded  if  the  testator  for  the 
benefit  of  whose  estate  the  claim  is  sought  to  be  enforced 
were  living,  these  defendants  could  not  be.  sworn. 

Further  as  to  the  construction  of  statutes,  see  5  Abbott's 
Digest,  p,  79,  §§  27,  28,  29,  32  and  33,  which  refer  to  sev- 
eral cases  in  the  Gourt  of  Appeals,  showing  clearly  that  stat- 
utes must  be  expounded  according  to  the  meaning,  and  that 
the  spirit  of  a  law  may  be  referred  to,  to  interpret  its  words. 

VI.  The  limitation  of  the  word  ^^immediately/'  does  not 
apply  to  this  action,  for  the  reason  that  such  defendants  have 
been  sued  by  an  executor.  The  words  of  the  statute  ap- 
plicable to  this  subject,  are  as  follows:  after  authorizing 
examination  of  parties,  "  Nor  shall  a  party  to  an  action  be 
examined  in  his  own  behalf  in  respect  to  any  transaction  or 
communication  had  personally  by  said  party  with  a  deceased 
person,  against  parties  (plaintiflf)  who  are  the  executors  or 
assignees  of  such  deceased  person,  where  they  have  acquired 
title  to  the  cause  of  action  immediately  from  such  deceased 
person,  or  have  been  sued  as  such  (parties  defendant)  by  the 
executor  or  assignee."  The  above  statute  will  be  found  im- 
possible of  construction,  unless  after  the  words  ^^  against 
partieSy"  the  word  plaintiff  is  understood,  and  after  the 
words  "as  such"  where  they  last  occur,  the  words  parties 
defendants  are  understood,  as  indicated  above  in  parenthesis. 
If  this  be  the  true  construction,  in  all  cases  where  an  assignee 
or  executor  ta  plaintiff,  the  personal  transactions  of  an  as- 
signor, however  remote,  can  not  be  detailed  by  the  defendants. 
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A,  M.  Bingham. J  for  the  respondent.  I.  The  evidence  of  an 
agreement  between  John  Wenner  and  Jacob  Coller,  sen.  such 
as  is  set  up  in  the  answer  relating  to  usury,  was  competent 
to  be  proven,  by  the  defendant,  John  Wenner,  under  section 
339  of  the  Code,  because,  1st.  The  evidence  was  not  offered 
against  a  party  who  was  the  executor,  administrator  at  law, 
next  of  kin,  or  assignee,  of  Jacob  Coller,  sen.  the  deceased 
person  with  whom  the  conversation  offered  was  had.  {Buck- 
ingham V.  Andrews^  34  Barh,  434.  Penny  v.  Black,  6  Bosw. 
60.)  2d.  The  plaintiff  did  not  acquire  the  title  immediately 
from  Jacob  Coller,  sen.  {Prouty  v.  Eaton,  41  Barb,  409.) 
3d.  The  conversation  or  agreement  was  not  a  transaction  had 
personally  with  John  Coller,  the  deceased  party  for  whom  the 
plaintiff  was  executor,  and  the  statute  does  not  prohibit  a 
party  from  testifying  to  a  conversation  with  a  third  party. 
(Simmons  v.  Sisson,  26  N.  T,  Bep.  264,  277.) 

XL  The  evidence  of  John  Wenner  relating  to  the  sale  of  a 
horse  and  the  application  of  the  proceeds  upon  the  note  in 
question  to  Jacob  Coller,  sen.  in  the  presence  of  John  Coller, 
was  competent  for  the  reasons :  1st.  It  was  not  a  transaction 
had  personally  with  John  Coller.  (Simmons  v.  Sisson,  26 
N,  Y.  Rep,  264.)  2d.  The  plaintiff  had  been  examined  and 
had  testified  to  conversations  had  with  both  of  the  defendants 
about  the  sale  and  application  of  the  proceeds,  and  had  testi- 
fied that  the  indorsement  was  in  the  hand  writing  of  John 
Coller.  He  had  thus  been  examined  in  relation  to  the 
transaction  of  the  sale  of  said  horse,  and  the  defendant  was 
therefore  permitted  to  testify,  under  section  399,  to  the  same 
transaction. .  (Code,  §  399.)  A  party  must  be  permitted  to 
testify,  unless  the  evidence  offered  comes  clearly  within  the 
exceptions.  (§  399.  Traphagen  v.  Traphagen,  40  Barb.  537. 
Franklin  v.  Pinkney  and  others,  reported  in  N,  T,  Times, 
Nov,  16th,  1864.)  3d.  The  evidence  of  John  Wenner  was 
competent  in  relation  to  the  sale  of  the  horse  and  the  appli- 
cation upon  the  note  of  the  proceeds  in  behalf  of  his  co- 
defendant^  G-eprge  Wenner^  under  section.  297  pf  the  Code,  tp 
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show  that  the  payment  upon  said  note  was  made  by  him 
individually,  and  not  by  George  Wenner ;  because  George 
Wenner  had  set  up  separately  the  statute  of  limitations ;  a 
separate  judgment  might  be  rendered  in  his  favor,  and  the 
plaintiff  must  rely  upon  the  indorsement  as  a  new  promise,  to 
support  their  action  against  George  Wenner.  (^Shoemaker 
V.  Benedict^  11  N,  T,  Hep.  176, 184.  Van  Keuren  v.  Par- 
melee,  2  id,  525.  Esselatyn  v.  Weeks,  12  id,  635,  637.) 
John  Wenner  was  therefore  a  competent  witness  to  prove  the 
facts  relating  to  the  sale  of  this  horse,  and  the  indorsement 
thereof  upon  the  note,  although  it  was  a  transaction  had 
personally  with  John  Coller,  deceased,  because  the  evidence 
had  no  relevancy  to  the  calSe,  except  upon  the  separate  de- 
fense of  the  statute  of  limitations.  {Blodget  v.  Morris,  14 
JV.  T.  Rep,  482.     Beal  v.  Finch,  11  id.  131-133.) 

By  the  Court,  E.  Darwin  Smith,  J.  The  only  question 
presented  or  discussed  by  counsel  in  this  case,  is,  whether  the 
defendant,  John  Wenner,  was  properly  admitted  as  a  witness 
in  his  own  behalf  He  was  admitted  to  prove  a  defense  aris- 
ing out  of  a  transaction  between  himself  and  a  deceased  per- 
son, Jacob  Coller,  who  was  the  payee  of  the  promissory  note 
in  suit,  lent  the  money  for  which  it  was  given,  and  received 
the  usurious  premium  set  up  as  a  defense.  When  parties 
were  allowed  to  be  witnesses  for  themselves,  it  was  seen  by 
the  legislature  that  the  rule  would  operate  very  unjustly  if 
the  survivor  of  two  parties  to  a  contract  or  other  transaction 
was  allowed,  after  the  decease  of  the  other  party  to  such  con- 
tract or  transaction,  to  testify  in  regard  to  conversations  and 
dealings  with  such  deceased  person.  It  was,  therefore,  ex- 
pressly declared  in  section  399,  as  amended  in  1857,  when 
the  right  was  first  given  for  parties  to  be  witnesses  in  their 
own  behalf,  that  such  examination  should  not  be  had  unless 
the  party  or  person  in  interest  was  living,  and  without  ten 
days  notice  of  the  intended  examination.  Such  would  be  the 
rule  of  obvious  justice  and  common  fairness.     Section  399, 
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with  all  its  changes,  and  from  its  first  enactment  in' 1857,  bo 
as  to  allow  parties  to  be  witnesses  in  their  own  behalf,  I  have 
supposed  was  framed  and  intended  to  produce  this  equal- 
ity of  rights  between  parties.  But  it  seems  to  me  that  the 
legislature  has  entirely  failed  to  carry  out  and  secure  this 
purpose  or  intent,  by  appropriate  language,  as  the  section 
now  stands,  if  such  was  their  intent  in  fact.  Section  399 
provides,  in  the  first  instance,  that  parties  to  an  action  may  ^ 
be  examined  as  witnesses  in  their  own  behalf  in  the  same 
manner  as  other  witnesses.  Then  it  provides  that  an  assignee 
of  a  thing  in  action  shall  not  be  examined  in  behalf  of  a  party, 
nor  shall  a  party  to  an  action  be  examined  in  has  own  behalf, 
in  respect  to  any  transaction  or  conversation  had  personally 
by  said  assignor  or  said  party,  respectively,  with  a  deceased 
person.  So  far  the  language  is  clear  and  explicit,  forbidding 
the  examination  of  an  assignor,  or  of  a  party  to  any  transac- 
tion or  conversation  with  a  deceased  person.  If  the  section 
had  stopped  here,  it  would  have  covered  this  case ;  for  Wen- 
ner, the  defendant,  was  called  to  testify,  and  did  testify,  to  a 
transaction  and  conversation  with  a  deceased  person  with 
whom  the  original  contract  was  made.  But  the  section  then 
proceeds  in  these  words :  "Against  parties  who  are  the  exec- 
utors, administrators,  heirs  at  law,  next  of  kin,  or  assignees 
of  such  deceased  person,  when  they  have  acquired  title  to  the 
cause  of  action  immediately  from  said  deceased  person." 
This  part  of  the  section  is  a  clear  limitation  of  the  former 
part,  and  takes  away  the  general  limitation  of  the  restriction 
of  the  right  to  testify  in  respect  to  any  transaction  or  conver- 
sation with  a  deceased  person,  and  qualifies  such  limitation 
by  another  term.  It  makes  the  restriction  of  the  right  to 
testify  on  the  part  of  the  living  party  to  any  transaction, 
when  the  other  party  to  such  transaction  is  dead,  to  depend 
upon  the  fact  that  the  action  is  prosecuted  by  "an  executor, 
administrator,  heir  at  law,  or  next  of  kin  or  assignee  of  such 
deceased  person,  and  when  they  have  acquired  title  to  the 
cause  of  action  immediately  from  said  deceased  person." 
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These  terms,  clearly,  do  not  apply  to  the  plaintiff  in  this 
action.  He  is  not  an  executor  of  the  deceased  person  who 
was  a  party  to  the  transaction,  Jacob  Coller,  and  does  not 
hold  and  had  not  acquired  title  to  the  cause  of  action  "imme- 
diately from  the  said  deceased  person."  The  plaintiff  derived 
his  title  to  the  note  from  John  Coller,  deceased,  and  not  from 
Jacob  Coller.  The  note  was  transferred  in  his  life  time  by 
Jacob  Coller  to  his  son  John,  of  whom  the  plaintiff  is  execu- 
tor. The  express  language  of  the  section  takes  away  the 
restriction  of  the  right  to  testify  embraced  in  the  previous 
terms,  and  leaves  the  defendant  his  general  right,  as  a  party 
to  an  action,  to  testify  in  his  own  behalf,  in  the  same  manner 
as  any  other  witness.  This  view  of  the  section  affirms  the 
decision  at  the  circuit.  This  view  of  this  section  has  before 
been  taken  at  general  term  in  this  district,  in  the  case  of 
Fairchilds  v.  Avery,  decided  at  the  June  general  term,  1861. 
In  that  case  promissory  notes  were  given  in  California  by 
Avery  to  one  Williams,  who  transferred  them  to  one  Haight, 
who  assigned  them  to  the  plaintiff  Fairchilds.  I  held  at  the 
circuit  that  Avery — Williams  being  dead — was  a  competent 
witness  in  his  own  behalf,  and  the  decision  was  affirmed  at 
general  term,  but  I  do  not  find  that  the  case  was  reported. 
The  motion  for  a  new  trial  must  be  denied. 

[MoRBOE  Gbitebal  Tbbm,  December  4, 1865.    Johmm^  J,  C.  Smith  and  JS.  JD. 
Smith,  JuBtioes.J 
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It  is  a  rule  in  equity,  arising  from  the  doctrine  of  equitable  conyersion,  that 
when  land  is  taken  for  public  use  for  canals^  railroads,  streets  or  otherwise, 
the  money  awarded  for  such  land  remains,  and  is  to  be  considered,  as  land, 
in  respect  to  all  rights  and  interests  relating  thereto. 

The  money,  in  such  cases,  is  deemed  to  represent  the  land,  and  is  applied  in 
equity  to  discharge  the  liens  upon  it,  precisely  in  accordance  with  the  legal 
or  equitable  rights  of  creditors  or  incumbrancers  in  respect  to  such  land. 

The  act  of  the  legislature,  providing  for  the  enlargement  of  the  Erie  canal,  • 
passed  April  15,  1854,  declared  that  nothing  therein  contained  should  author- 
ize the  canal  board  to  abandon  the  existing  canal  through  cities  or  incorpo- 
rated Tillages,  ffdd,  that  the  act  recognized  a  species  of  vested  right  on  the 
part  of  persons  who  had  made  valuable  erections  and  improvements  in  the 
cities  and  villages  acyacent  to  the  canal,  to  have  the  canal  continued  as  then 
located.  / 

And  that  a  change  of  the  location  of  the  canal  through  an  incorporated  village, 
by  which  property  adjacent  to  the  canal  suffered  damage,  was  a  virtual  ap- 
propriation of  the  property,  in  a  qualified  sense  for  public  ufle« 

The  legislature,  by  the  act  of  April  2,  1858,  authorized  all  that  portion  of  the 
old  Erie  canal  lying  west  of  the  Owasco  outlet,  in  the  village  of  Port  Byron, 
&c.  to  be  abandoned  by  the  canal  board ;  and  directed  such  board  to  settle 
upon  the  damage  to  the  mill  property  of  B.  &  B.  caused  by  such  abandon- 
ment The  canal  board,  on  the  28th  of  May,  1858,  passed  a  resolution,  de- 
claring that  the  portion  of  the  canal,  above  mentioned,  was  abandoned,  and 
awarding  to  B.  &>  R.  the  sum  of  $8000  in  full  for  the  damages  to  their  mill 
property  caused  by  such  abandonment.  Jletd^  that  the  money  so  awarded 
was  an  equitable  flmd  for  the  payment  of  the  liens  upon  such  mill  property, 
and  was  a  substitute  for  said  property  to  pay  the  debts  of  B.  &  B. 

Accordingly  hddf  that  the  holders  of  a  mortgage  upon  the  miU  property  had  a 
clear  equitable  lien  upon  the  money  so  awarded,  for  the  payment  of  the  mort- 
gage debt,  after  exhausting  their  legal  lien  upon  the  property. 

And  that  such  mortgagees  had  a  right  to  follow  a  draft  given  for  such  damages 
by  a  canal  commissioner  on  the  auditor  of  the  canal  department,  to  B.  &  R. 
and  the  proceeds  thereof,  into  the  hands  of  parties  who  were  not  bona  JIde 
holders  thereof,  except  as  to  a  small  part,  but  received  the  same  from  B.  &» 
B.  in  payment  of  an  antecedent  debt,  and  with  notice  of  all  the  facts. 

APPEAL  by  the  defendants  from  a  judgment  entered  upon 
the  report  of  a  referee.  The  action  was  brought  against 
Edward  Bradfield  and  Henry  Roberts,  for  the  foreclosure  of  a 
mortgage  given  by  them.  Lewis  Roberts,  Addison  F.  Roberts 
and  Q-.  W.  Burbank,  partners  composing  the  firm  of  L.  Rob- 
erts &  Co.  were  joined  as  defendants,  and  were  sought  to  be 
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charged  with  the  deficiency,  if  any  there  should  be,  on  the 
Bale  of  the  premises.  The  referee  found  the  following  facts  : 
That  the  defendants,  Edward  Bradfield  and  Henry  Boberts, 
made,  executed  and  delivered  to  the  plaintiffs  the  bond  and 
mortgage  set  forth  and  described  in  the  complaint  in  this 
action,  at  the  time,  and  in  the  terms,  and  upon  the  conditions 
therein  set  forth.  That  by  the  telrms  thereof,  the  whole 
amount  secured  thereby  became  due  and  payable  on  the  first 
day  of  April,  1861.  That  the  annual  installments  were  paid 
thereon  up  to  and  including  the  payment  due  on  the  first  day 
of  April,  1857,  since  which  time  no  payments  have  been  made 
thereon.  That  there  is  now  due  and  unpaid  upon  said  bond 
and  mortgage,  the  sum  of  $8333.34  of  principal,  with  the 
interest  thereon  from  the.  first  day  of  April,  1857,  and  that 
the  whole  amount  of  principal  and  interest  due  and  unpaid 
at  the  date  of  the  report,  was  $11,609.72.  That  the  bond 
and  mortgage  were  given  to  secure  a  portion  of  the  purchase 
money  of  the  mortgaged  premises.  That  the  defendants, 
Lewis  Eoberts,  Addison  F.  Koberts  and  Gideon  W.  Bur- 
bank,  were  junior  mortgagees  of  said  premises.  That  in  Sep- 
tember, 1857,  the  mill  and  storehouse  upon  said  property 
were  destroyed  by  fire.  That  they  were  insured  by  the  said 
L.  Roberts  &  Co.  the  subsequent  mortgagees,  in  the  sum  of 
$15,000,  which  sum  was  paid  to  them  by  the  insurers.  That 
the  said  mortgagors  became  insolvent  about  the  time  of  said 
fire,  and  before  the  first  day  of  April,  1858,  and  their  insol- 
vency was  known  to  the  said  L.  Roberts  &  Co.  who  were 
commission  merchants  and  partners  in  business  in  the  city  of 
New  York,  and  did  the  business  in  New  York  of  Bradfield 
&  Roberts,  and  were  well  acquainted  with  their  affairs.  That 
on  the  second  day  of  April,  1858,  the  legislature  of  the  state 
of  New  York  passed  an  act  entitled  "An  act  to  provide  for 
the  abandonment  of  the  old  canal  lying  west  of  the  Owasca 
outlet,  and  east  of  lock  number  fifty-two,  in  the  village  of 
Port  Byron,  and  the  payment  of  damages  caused  by  such 
abandonment."     (Laws  of  1858,  chap.  87.)     That  the  mill 
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property  referred  to  in  said  act  is  the  same  property  described 
in  and  covered  by  the  mortgage  in  this  action.  That  on  the 
22d  day  of  April,  the  plaintiffs  gave  notice  to  the  defendant 
Benton  of  their  claim,  substantially  as  set  forth  in  the  com- 
plaint which  was  filed  in  his  office.  That  on  the  28th  day 
of  May,  1858,  the  canal  board  of  the  state  of  New  York 
passed  the  resolution,  a  copy  of  which  is  set  forth  in  said 
complaint.    That  resolution  is  as  follows : 

"  Resolved,  That  the  portion  of  the  old  Erie  canal  lying 
west  of  the  Owasco  outlet,  and  east  of  lock  No,  52,  in  the 
village  of  Port  Byron,  be,  and  the  same  is  hereby  abandoned, 
and  that  there  be  paid  to  Edward  Bradfield  and  Henry  Rob- 
erts the  sum  of  eight  thousand  dollars,  in  full  for  the  dam- 
ages caused  by  such  abandonment  to  the  mill  property  situate 
upon  said  canal,  in  pursuance  of  chapter  87  of  the  Laws  of 
1858,  the  release  mentioned  in  the  statute  having  been  filed 
in  the  canal  department." 

That  on  the  31st  day  of  May,  1858,  said  auditor  of  the 
canal  department  delivered  to  the  agent  of  Bradfield  and  Rob- 
erts, a  draft  for  the  damages  referred  to  in  said  act  and  reso- 
lution, for  the  sum  of  $8000.  That  on  or  before  the  16th 
day  of  June,  1858,  the  defendant,  Henry  Roberts,  delivered 
the  said  draft  to  the  said  Lewis  Roberts  &  Co.  indorsed  by 
him  with  the  names  of  said  Bradfield  and  Roberts,  and  that 
said  Lewis  Roberts  &  Co.  sold  said  draft  through  their  broker, 
and  received  the  proceeds  thereof.  That  they  had  advanced 
to  one  Daniel  P.  Wood,  and  one  Woolson,  the  sum  of  $1750, 
for  which  sum  they  held  the  draft  as  security,  and  they  gave 
credit  on  their  books  to  said  Bradfield  and  Roberts  for  an 
antecedent  debt  owing  by  them  to  L.  Roberts  &  Co.  That 
while  the  said  L.  Roberts  &  Co.  held  said  draft,  or  the  pro- 
ceeds thereof,  George  Underwood,  on  behalf  of  the  plaintiffs, 
and  as  their  agent  and  attorney,  demanded  said  draft  of  said 
L.  Roberts  &  Co.  and  at  the  same  time  offered  to  pay  to  them 
the  sum  of  $1750,  which  demand  and  offer  were  refused,  and 
thereupon  this  action  was  commenced. 


410  CASES  IN  THE  SUPREME  CXDURT. 

Bank  of  Auburn  v.  Roberta. 

The  referee  found  the  following  conclusions  of  law,  viz : 

1.  That  the  plaintiffs  were  entitled  to  the  ordinary  decree  of 
foreclosure  and  sale  of  the  mortgaged  premises,  and  a  judg- 
ment against  the  mortgagors  personally  for  any  deficiency  of 
the  proceeds  of  the  sale  to  pay  the  decree  with  interest  and 
costs. 

2.  That  the  plaintiffs  had  an  equitable  lien  upon  the  said 
draft  and  its  proceeds,  to  satisfy  any  deficiency  upon  a  sale 
of  the  mortgaged  premises  to  pay  the  amount  due  thereon, 
and  had  a  right  to  follow  said  draft  and  proceeds  in  the  hands 
of  said  defendants,  Lewis  Koberts  &  Co.  subject  to  their  ad- 
vances thereon  to  pay  said  Wood  and  Woolson  said  sum  of 
$1750.  And  that  in  addition  to  the  ordinary  decree  of  sale, 
ihe  plaintiffs  were  entitled  to  a  judgment  that  the  defendants, 
Lewis  Koberts,  Addison  F.  Roberts  and  Gideon  W.  Burbank, 
pay  any  deficiency  upon  said  sale  to  the  amount  of  said  draft 
and  interest,  less  the  $1750  advanced  thereon  by  theni. 

And  he  directed  a  judgment  for  the  plaintiffs  accordingly, 
with  costs  against  all  the  defendants,  except  the  said  defend- 
ant Benton. 

Charles  Tracy y  for  the  appellants.  I.  The  Erie  canal, 
adjoining  the  mortgaged  premises,  and  the  lands  appropriated 
to  that  canal,  were  the  absolute  property  of  the  state.  (1  R, 
S.  226,  §  52.  Laws  of  1817,  p.  302.  4  N.  Y.  Stat  at  Large, 
226.)  1.  Adjacent  prqprietors  may  derive  various  benefits 
from  the  canal,  but  they  have  no  legal  right  or  interest  in  it. 
The  state  does  them  no  wrong,  and  disturbs  none  of  their 
rights  by  closing  the  canal  or  devoting  the  canal  lands  to 
other  uses.  2.  It  was  not  shown  or  alleged  that  the  mort- 
gagors had  any  right,  by  patent,  or.  prescription,  or  otherwise, 
to  claim  an  easement  or  servitude  in  the  state's  property,  or 
to  hold  it  as  appurtenant  to  the  mortgaged  premises.  3.  In- 
deed, no  such  servitude  or  easement  in  canal  lands  can  arise 
under  the  constitution  and  laws  of  this  state.     {Const  1822, 
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aH,  7,  §  10.     Const.  1846,  art  7,  §  6.     Rex/ord  v.  Knight, 
15  Barb,  643.     JToZ/e  v.  Frosty  4  iS'and/.  (7A.  72.) 

II.  The  mortgage  does  not  include  or  cover  any  pretended 
servitude,  easement  or  appurtenance  in  the  state's  canal  and 
lands.  1.  The  boundaries  given  are  distinct,  and  by  plain 
t^rms  exclude  the  canal  itself  and  all  the  canal  lands.  2.  The 
operations  of  milling  upon  the  mortgaged  premises  did  not 
use  or  touch  the  canal.  It  gave  the  mill  no  water  power, 
and  afforded  no  passage  for  the  conducting  away  of  water 
from  the  mill  wheels.  The  mortgaged  premises  could  be  fully 
used  without  it,  and  the  convenience  of  having  a  canal  at 
hand,  which  the  proprietors  of  these  premises,  like  all  other 
land  owners  in  the  vicinity,  enjoyed,  was  in  no  sense  property 
in  them.  (Gould  v.  Hudson  Eiver  Railroad  Co.,  6  N.  Y. 
Sep.  522.)  3.  If  the  mortgagors  had  held  a  grant  from  the 
state,  entitling  them  to  have  the  canal  perpetually  main- 
tained at  that  point,  such  right  would  not  pass  as  an  appur- 
tenance without  a  specific  mention  of  it  in  the  mortgage, 
because  the  canal  was  merely  convenient  but  not  directly 
necessary  to  the  mill  property.  (Angell  on  Watercourses , 
p.  176,  §§  165,  166,  Touchstone,  89.  Le  Roy  v.  Flatt, 
4  Paige,  77,  82.) 

III.  The  abandonment  by  the  state  (^that  part  of  its  own 
canal  which  was  near  the  mortgaged  praises,  did  not  dimin- 
ish or  impair  the  property  and  rights  which  were  incumbered 
by  the  mortgage,  nor  take  away  any  thing  which  the  mortgage 
was  intended  to  give  or  did  give  to  the  mortgagee.  1.  As 
already  shown,  no  right/ or  interest  in  the  canal  was  covered 
by  the  mortgage.  The  parties  to  that  indenture  did  not 
assume  to  grant  or  receive  by  means  of  it  a  servitude  over  the 
state's  absolute  property.  2.  If  the  mortgage  should  be 
deenxed  to  cover  a  right  or  appurtenant  easement  in  the  canal, 
no  act  of  the  state  in  abandoning  the  canal  without  the  con- 
sent of  the  plaintiffs  could  impair  their  legal  rights,  and  they 
could  look  to  the  state  for  full  indemnity  for  the  seizure  of 
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their  private  property.     (Const  art  1,  §  7.     Oardner  v. 
Trustees  of  Newhurgh,  2  Jo%  Gh.  162.) 

IV.  The  provision  in  "favor  of  Edward  Bradfield  and  Henry 
Roberts,  in  the  act  of  April  2,  1858,  was  a  gratuity  given  to 
them  personally,  and  upon  a  condition  which  they  were  to 
perform.  1.  The  change  of  the  canal  route  authorized  by 
that  act  did  not  involve  any  seizure  or  condemnation  of  the 
mill  property  or  any  part  of  it  for  the  making  of  the  new  line 
of  canal.  It  was  simply  an  abandonment  or  disuse  of  the  old 
canal.  {Radcliff's  ExWs  v.  Mayor  of  Brooklyn^  4  N.  Y. 
Hep.  195,  206.)  2.  The  terms  of  the  act  show  that  the 
legislature  did  not  deem  it  a  taking  of  private  property  for 
public  use.  "  The  damages  to  the  mill  property  of  Edward 
Bradfield  and  Henry  Roberts,"  refer  to  the  losses  of  incidental 
conveniences  of  navigation,  which  had  been  of  advantage  to 
that  property.  The  damages  "caused  by  such  abandon- 
ment," are  not  damages  by  cutting  across  the  mill  grounds, 
nor  by  trenching  on  the  mill  property  itself,  but  by  the  mere 
discontinuance  of  conveniences  which  the  state  was  not  bound 
to  continue.  3.  The  limit  of  the  damages  to  $8000*— "not 
exceeding  the  sum  of  $8000" — shows  that  the  payment  was 
not  to  be  for  a  legal  right  taken  away  ;  for,  by  the  constitu- 
tion, the  proprietor  of  any  property  taken  by  the  state  is  en- 
titled to  full  compensation.  4.  The  condition  imposed  on 
Bradfield  and  Roberts  was,  that  they  sht)uld  procure  releases 
from  other  parties  and  file  them  in  the  canal  department, 
which  also  was  inconsistent  with  the  idea  of  a  payment  to 
them  of  any  thing  legally  due  to  them.  5.  The  whole  intent 
of  the  act  was  to  make  a  bestowal  of  $8000,  partly  to  compen- 
sate Bradfield  and  Roberts  for  their  private  loss  incidental 
to  a  great  public  measure,  and  partly  to  reward  their  dili- 
gence and  expense  in  procuring  releases  from  others;  not 
to  make  them  or  such  other  parties  good  for  the  whole  sum 
to  which  such  incidental  loss  and  such  diligence  and  expense 
might  amount.  (Fx  parte  Miller,  2  Hill,  418.)  6.  The 
payment  to  Bradfield  and  Roberts  was  intended  by  the  act 
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for  their  personal  benefit.  They  are  named  in  the  act.  The 
award  is  to  be  to  "  them."  If  their  assigns  or  their  mort- 
gagees, or  any  persons  other  than  themselves,  were  to  be  the 
recipients,  the  act  would  have  so  expressed  it.  The  legisla- 
ture was  not  taking  care  of  the  Bank  of  Auburn,  nor  providing 
for  a  loss  that  institution  might  suffer  by  the  possible  burn- 
ing of  the  null,  but  was  giving  a  partial  relief  to  Bradfield 
and  Koberts  for  a  loss  they  might  sustain  by  a  change  of 
canal  route,  which  gave  them  no  legal  claim  for  compensa- 
tion, and  for  the  trouble  and  outlay  of  procuring  releases. 
( Vide  Munaell  v.  Lewis,  2  Denio,  226  ;  Laws  of  1836, 
p.  201 ;  JEx  parte  Miller,  2  Hill  418 ;  Danforth  v.  Suy- 
dam,  4  N.  Y.  Bep,  66.) 

V.  The  mortgage  and  the  act  of  1858,  confer  no  right  on 
the  plaintiffs,  as  mortgagees,  to  claim  the  money  awarded  to 
Bradfield  and  Roberts ;  and  the  same  can  not  be  pursued  by 
the  plaintiff,  under  the  mortgage,  or  by  this  action,  into  the 
hands  of  Bradfield  and  Roberts,  or  of  the  appellants,  L.  Rob- 
erts &  Co.  1.  The  mortgage  being  no  incumbrance  on  any 
thing  which  the  state  has  taken  away  from  the  mortgaged 
premises,  much  less  is  it  a  lien  on  what  the  state  has  be- 
stowed on  Bradfield  and  Roberts.  2.  If  the  money  had  been 
paid  directly  for  damages  to  the  mortgaged  premises,  the 
mortgagees  would  not  be  entitled  to  demand  it.  Mortgagees 
can  not  claim  moneys  paid  by  insurers  for  the  loss  of  build- 
ings by  fire,  nor  moneys  paid  or  due  for  rents  of  the  property 
accrued  before  foreclosure,  unless  such  insurance  money  or 
accrued  rents  are  expressly  covered  by  the  mortgage.  (Car- 
ter V.  Bockett,  8  Paige,  437.     Astor  v.  Turner,  11  id.  436.) 

VI.  Independently  of  the  mortgage  itself,  there  is  no  ground 
for  the  plaintiffs'  claim  on  the  appellants,  L.  Roberts  &  Co. 
for  the  money  awarded.  1.  The  award  and  the  voucher  for 
it  were  never  assigned,  transferred  or  pledged  to  the  plaintiffs. 
There  is  neither  allegation,  proof  or  finding  to  that  effect; 
2.  Edward  Bradfield  and  Henry  Roberts,  the  joint  owners 
of  the  draft  given  for  the  award,  owed  debts  to  other  parties 
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than  the  plaintiffs,  one  of  which  was  to  the  appellants,  L. 
Koberts  &  Co.  and  another  was  to  Wood  and  Woolson,  for 
$1750,  and  the  draft  was  pledged  first  to  Wood  for  the  last 
mentioned  debt.  3.  ^he  joint  payees  and  owners  of  the 
draft,  Edward  Bradfield  and  Henry  Boberts,  never  agreed 
between  themselves  to  pay  any  of  the  proceeds  to  the  plain- 
tiffs, unless  it  might  be  one  installment  of  $2083.33 ;  nor  had 
either  one  of  them  pledged  any  part  of  it  to  them.  4  The 
indorsement  of  the  draft  with  the  names  of  both  the  payees 
by  the  hand  of  one  of  them,  was  sufficient  for  the  protection 
of  L.  Eoberts  &  Co.  and  gave  them  a  perfect  title  to  it. 
Bradfield  and  Henry  Roberts  had  been  in  partnership  in  the 
milling  business,  on  these  same  premises.  Their  partnership 
debts  were  unpaid.  Either  one  of  them  had  a  right  to  appro- 
priate this  joint  asset  to  the  payment  of  their  joint  debts. 
{MahbeU  v.  White,  12  N.  F.  Bep.  442.)  5.  Upon  that  in- 
dorsement the  draft  had  been  passed  to  Wood  to  cover  his 
and  Woolson's'  debt  of  $1750,  before  the  transfer  to  L.  Rob- 
erts &  Co.  and  the  latter  firm  took  it  from  the  hands  of  Wood, 
the  actual  and  legal  holder.  The  draft  was  finally  paid  upon 
that  same  indorsement  L.  Roberts  &  Co.  took  the  draft  on 
the  faith  of  that  indorsement  and  pledge;  advanced  the 
$1750,  and  placed  the  draft  in  the  hands  of  a  broker  for  sale ; 
and  on  receiving  the  proceeds,  reimbursed  themselves^  the 
$1750,  and  applied  the  residue  on  their  own  debt  against 
Bradfield  and  Roberts. 

Cox  dt  Avery,  for  the  respondents.  I.  The  abandonment 
of  the  canal  impaired  the  value  of  the  site,  and  diminished 
the  plaintiffs'  security.     {Ch,  743  0/  Acts  of  1857,  §  3.) 

II.  The  award  was  made  to  compensate  such  damageSy 
and  was  not  a  gift  or  gratuity.  {Luios  of  1857,  ch.  743. 
Id.  1858,  ch.  87.  Munsell  v.  Lewis,  2  Denio,  226.  Dan-- 
forth  V.  Suydam,  4  Comst  66.) 

III.  The  starting  point  of  the  defendants'  case  is  errone- 
ous, in  assuming,  or  struggling  to  represent,  the  plaintiffs* 
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equities  in-  this  fund,  as  if  they  were  now  to  be  declared  and 
enforced  against  the  state.  (17  Wend,  649.  13  Barb.  169. 
16  id,  68.  Id.  273.)  1.  That  is  not  the  case;  we  have 
passed  beyond  that  question.  As  between  the  owners  of  the 
mill  property  and  the  state,  the  question  is  closed,  the  dam- 
ages sustained  conceded  estimated,  and  paid ;  and  these  par- 
ties (L.  Roberts  &  Co.)  have  no  right  to  litigate  a  question 
which  has  been  adjusted  by  Bradfield  and  Roberts,  their 
cosigners,     2.  This  was  the  struggle  in  Munaell  v.  LewiSy 

4  Hill,  635,  {and  see  remarks  of  Gardiner,  P.  2  Denio, 
226.)  But  the  court  of  errors  looked  at  the  equities  intended 
by  the  statute,  and  decided  the  case  without  regard  to  the 
question  whether  Munsell  could  have  enforced  his  claim 
against  the  state. 

IV.  These  defendants'  (L.  R.  &  Co.)  are  in  no  sense  bona 
fide  holders  of  this  fund.  They  had  full  notice  and  knowl- 
edge of  the  plaintiflfs'  equities  ;  the  condition  and  diminished 
value  of  the  mill  site,  the  insolvency  of  the  mortgagors, 
the  fire,  the  insurance  money,  the  award  and  the  grounds  of 
it;  and  they jpaic?  or  incurred  nothing  (beyond  the  $1750,) 
but  credited  it  on  their  books  on  an  antecedent  debt  of  the 
mortgagors.  This  position  is  on  all  fours  reversed,  with 
bona  fide  holders.  (8  Cowen,  361,  374.  1  John.  Ch.  302. 
3  id.  345.     10  Peters,  179,  211,  212.     6  Seld.  509,  528. 

5  id\  548.     Story's  Plead.  §§  662,  806,  604,  a.) 

V.  The  plaintiffs'  equities,  as  against  L.  Roberts  &  Co. 
are  therefore  the  same  as  if  this  fund  were  still  in  the  hands 
of  the  mortgagors,  1.  These  defendants  have  received  with 
notice  a  considerable  portion  of  our  security.  It  is  right 
that  they  should  respond  to  the  extent  necessary  to  make 
that  security  good,  within  the  amount  of  the  portion  in  their 
hands.  And  this  is  the  decree.  Like  the  action  fot  money 
had  and  received  to  the  plaintiffs'  use,  the  question  is  simply : 
to  whom,  and  to  what  extent,  does  this  fund,  in  equity  and 
good  conscience,  belong  P  {Buel  v.  Boughton,  2  Denio,  91. 
Munsell  v.  Lewis,  2  id.  224.    4  Bos.  &  Pull.   [Day's  ed] 


416  CASES  IN  THE  SUPREME  COURT. 

Bank  of  Auburn  r.  Roberta. 

263,  note,  Moses  v.  Mac/erlan,  2  Burr.  1005,  1012.  Nor- 
ton V.  CoonSy  3  DeniOy  130.)  2.  The  forvi  of  the  draft  in 
question,  and  the  statute  on  this  subject,  {Laws  of  1841, 
cA.  160,  §  5,)  intended  to  protect  our  rights,  deprive  those 
defendants  of  any  color  of  equity  in  this  case.     Because  : 

VI.  Our  mortgage  being  for  purchase  money,  we  own  the 
property,  the  defendants  the  equity  of  redemption,  i.  e.  the 
balance,  if  any,  after  the  mortgage. 

Amount  due  on  mortgage, $11,609  72 

Present  value  of  premises, $4,000  00 

Deficit,  doubtless, 7,609  72 

Amount  of  draft, 8,000  00 

Paid  by  defendants, 1,750  00 

6,250  00 

Interest  to  date  of  report,  Nov.  12,  1862,  say  1,932  29 

Fund  in  defendants'  hands, 8,182  29 

This  statement  shows  that  B.  &  B.  owned  little  or  noth- 
ing in  the  property,  at  the  time  they  got  this  draft. 

VII.  Stronger  in  every  view  than  the  case  of  Munsell  v. 
Lewis,  the  judgment  in  this  case  stands  on  the  plainest  prin- 
ciples of  equity,  and  should  be  aflSirmed  with  costs.  In 
Munsell  v.  Lewis,  no  action  of  the  state  occasioned  or  aggra- 
vated the  loss  of  the  contractor ;  here,  otherwise.  There, 
Lewis  and  Weed  might  reasonably  call  the  fund  a  gratuity  ; 
here  the  state  confesses  the  fact  of  the  damages,  and  the  jus- 
tice of  the  claim.  There,  the  plaintiff  got  just  what  he 
bargained  for,  without  the  fund  in  question;  nothing  was 
taken /rom  him.  Here,  the  plaintiffs  have  been  deprived  of 
what  was  theirs  ah  origine — the  canal  adjoining  the  null. 

By  the  Court,  E.  D.  Smith,  J.  The  chief  question  upon 
this  appeal  is  whether  the  plaintiffs  have  any  lien,  legal  or 
equitable,  upon  the  moneys  awarded  by  the  canal  board  to 
Bradfield  and  Boberts  in  and  by  the  resolution  of  said  board^ 
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passed  May  28^  1858.  The  cases  referred  to  by  the  plainti£b' 
counsel  and  upon  which  he  relied  to  maintain  the  judgment 
of  the  referee,  do  not,  so  far  as  the  facts  of  those  cases  are 
concerned,  it  seems  to  me,  cover  the  case.  They  are  the 
cases  of  Dan/arth  v.  Suydanty  (4  Comst  66,)  and  Munsell  v. 
Levn8y  (2  DentOy  226.)  In  the  case  of  Dan/orth  v.  Suydam, 
the  state  had  appropiated  a  mill  lot  for  the  enlargement  of 
the  Erie  canal,  and  by  the  statute  of  limitations  the  provisions 
of  the  Revised  Statutes  limiting  claims  against  the  state  to 
one  year  had  attached.  Notwithstanding  this  the  legislature 
passed  an  act  directing  the  canal  appraisers  upon  the  applica- 
tion of  the  owners,  their  heirs  or  assigns,  to  appraise  the  dam- 
ages sustained  by  such  owners  from  the  appropriation  of 
such  land  with  others  in  the  city  of  Bochester.  Suydams 
had  mortgages  covering  the  mill  lot  in  question,  but  before  the 
passage  of  this  act  they  had  foreclosed  such  mortgages  and 
bought  in  the  property  and  had  the  legal  title  thereto,  if  a 
legal  title  could  be  acquired  after  such  appropriation.  They 
were  held,  under  this  act  to  be  the  legal  owners  of  the  prop- 
erty, by  Vice  Chancellor  Whittlesey,  who  first  decided  the 
case,  and  by  this  court  on  appeal,  in  an  opinion  of  Judge 
Maynard,  and  also  finally  by  the  Court  of  Appeals ;  and  as 
such  owners  or  assignees  of  the  land,  Suydams  were  held  enti- 
tled to  the  money  awarded  by  the  state  for  the  taking  and 
appropriation  of  such  land.  This  case  stands  upon  this 
ground.  In  the  case  of  Munsell  v.  Lewis,  the  act  of  the 
legislature  provided  that  those  contractors  who  entered  into 
contracts  for  any  part  of  the  Chemung  canal,  at  either  of 
the  three  first  lettings  thereof,  should  be  entitled  to  receive, 
on  the  completion  of  their  respective  jobs,  such  further  sums 
beyond  the  contract  mrice  as  the  canal  board  should  deem  just 
and  equitable,  in  consequence  of  the  rise  of  the  prices  and 
value  of  forage  and  provisions  and  labor  subsequent  to  the 
time  of  entering  into  such  contracts  respectively.  Lewis,  the 
defendant,  was  an  original  contractor  within  the  terms  of  said 
act,  but  he  sublet  his  contract  to  Munsell,  who  apstmed  his 
Yql.  XLIV,  27 
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reflponsibilities  and  completed  the  job.  The  Court  for  the 
Correction  of  Errors  held  very  properly  that  the  extra  compen- 
sation belonged  to  Munsell  who  did.  the  work,  and  that  he  was 
to  be  deemed  the  contractor  intended  by  the  legislature,  within 
the  spirit  and  equity  of  the  act.  In  both  these  cases  the 
award  was  held  to  belong  primarily,  to  the  Suydams,  in  the 
former  case,  and  to  Munsell  in  the  other,  by  the  terms  of  the 
act  This  is  not  so  in  the  case  before  us.  The  plaintiffe 
can  not  claim  to  be  the  original  parties  intended  to  be  bene- 
fited by  the  act  of  the  legislature  of  April  2,  1858.  That 
act  was  passed  chiefly  for  the  benefit  of  Bradfield  and  Bob- 
erts,  who  had  the  legal  title  to  the  mill  property  in  question. 
The  second  section  of  the  act  expressly  authorized  and 
directed  the  canal  board  ^Ho  settle  upon  the  damages  to  the 
mill  property  of  Edward  Bradfield  and  Henry  Koberts,  situ- 
ated upon  the  said  canal,  caused  by  the  abandonment  of  said 
land,  [as  allowed  in  the  1st  section  of  said  act,]  and  to  award 
to  them  such  sum  as  in  the  judgment  of  said  board  should  be 
just  and  equitable."  This  is  a  provision  to  make  compen- 
sation to  the  said  Bradfield  and  Boberts  personally  as  the 
owners  of  the  mill  property,  for  the  injury  done  to  such  prop- 
erty. Very  clearly,  as  it  seems  to  me,  the  plaintiffs  can  not 
claim  the  award  by.  force  of  the  terms  of  the  act.  It  does 
not  apply  to  them  or  include  theuL  But  the  plaintiffs  were 
mortgagees  of  this  mill  property,  and  the  question  which 
remains,  in  this  connection,  is  whether  as  such  mortgagees  they 
have  any  lien  upon  or  claim  to  such  award.  If  the  state 
had  appropriated  any  part  of  the  land  covered  by  their  mort- 
gage, it  could  not  cut  off  the  lien  of  such  mortgage  by  pay- 
ment of  the  value  of  such  land,  or  of  the  damages  appraised 
therefor,  to  Bradfield  and  Boberts.  As  mortgagees,  the  plain- 
tiffi  could  have  claimed  such  money  if  the  property  should 
not  be  of  sufficient  value  to  pay  their  debt,  independently 
of  the  portion  thereof  so  appropriated.  It  is,  besides,  a 
rule  in  equity  upon  the  doctrine  of  equitable  conversion,  that 
when  land  is  taken  for  public  use,  for  canals,  railroads,  streets 
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or  otherwise,  the  money  awarded  for  such  land  remains,  and 
ifi  to  be  considered,  as  land  in  respect  to  all  rights  and  inter- 
ests relating  thereto.  The  money  in  such  cases  is  deemed  to 
represent  the  land,  and  is  applied  in  equity  to  discharge  the 
liens  upon  it,  precisely  in  accordance  with  the  legal  or  equi- 
table rights  of  creditors  or  incumbrancers  in  respect  to  such 
land.  (Astor  v.  .  Miller y  2  Paige,  68.  Astor  v.  Hoyt, 
5  Wend.  610.  In  the  Matter  of  Che^^  streets,  19  id.  660.) 
But  the  state  has  taken  no  land  covered  by  the  plaintiffs' 
mortgage.  It  has  made  no  appropriation  of  property,  but 
has  simply  changed  the  location  of  a  public  work  adjacent 
to  the  premises  covered  by  the  plaintiffs'  mortgage.  But 
while  this  is  strictly  so,  and  the  damages  which  Bradfield 
and  Roberts,  or  the  property  owned  by  them,  sustained  from 
such  change  of  the  location  are  purely  consequential  and 
could  in  no  way  be  recovered  without  a  special  act  of  the 
legislature  recognizing  a  right  of  compensation  for  such  dam- 
ages and  giving  and  creating  a  tribunal  for  the  ascertainment 
of  the  amount  thereof,  yet  I  think  the  change  of  the  location 
of  the  Erie  canal  adjacent  to  these  premises  was  a  virtual 
appropriation  of  property,  in  a  qualified  sense,  belonging  to 
the  said  Bradfield  and  Boberts,  and  in  which  the  plaintiffs 
had  an  equitable  interest.  Upon  the  constructioQ  of  the 
Erie  canal,  cities  and  villages  sprung  up  immediately  upon 
its  banks  through  its  whole  extent,  and  valuable  buildings 
were  erected  and  improvements  were  made  in  such  cities  and 
villages  adjoining  the  said  canal  and  connected  therewith, 
and  dependent  thereupon  for  their  chief  value.  The  mill  of 
Bradfield  and  Roberts,  in  Port  Byron,  was  obviously  ope  of 
such  erections.  The  act  providing  for  the  enlargement  of  the 
Erie  canal,  passed  April  15,  1854,  section  7,  declares  as  fol- 
lows: "That  nothing  in  this  section  shall  authorize  said 
board  [the  canal  board]  to  abandon  the  present  canal  through 
cities  or  incorporated  villages."  This  act  recognizes  a  species 
«of  vested  right  on  the  part  of  the  citizens  who  had  made 
valuable  erections  and  improv^p^ents  in  the  Qitie§  or  yillageg 
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of  the  state  adjacent  to  the  canal,  to  have  the  said  canal  con« 
tinned  as  then  located.  The  defendants,  Bradfield  and 
Eoberts,  purchased  this  mill  and  premises  May  1,  1855,  at 
$25,000,  the  mill  having  actually  cost,  as  the  plaintiffs' 
cashier  testified,  from  $50,000  to  $60,000.  This  mill  was 
adjacent  to  the  Erie  canal.  The  referee  finds  that  the  canal 
was,  in  a  limited  sense,  appurtenant  to  the  mill  property,  and 
also  that  it  (the  canal)  was  directly  necessary  to  the  full 
enjoyment  of  the  mill  property.  Such  being  the  situation 
of  this  mill,  the  legislature  passed  the  act  of  April  2,  1858, 
aforesaid,  providing  that  all  that  portion  of  the  old  Erie  canal 
lying  west  of  the  Owasco  outlet  in  the  village  of  Port  Byron, 
and  east  of  lock  52,  might  be  abandoned  by  the  canal  board, 
and  directing,  in  the  2d  section  above  recited  in  part,  said 
board  "to  settle  upon  the  damage  to  the  mill  property  of 
8£Cid  Bradfield  and  Boberts  caused  by  such  abandonment.'' 
This  was  a  distinct  admission  and  recognition  by  the  legis- 
lature of  an  equitable  claim  on  the  part  of  said  Bradfield 
and  Boberts,  as  the  owners  of  said  property,  to  compensation 
for  such  damages.  It  was  not  a  gratuity.  It  was  a  provision 
for  payment  of  a  just  claim  arising  out  of  the  implied  vested 
right  in  the  canal,  as  then  located,  of  the  inhabitants  of  the 
cities  and  villages  situate  upon  its  banks,  which  the  legisla- 
ture conceded  or  recognized  in  the  act  of  1854,  aforesaid.  It 
was  an  acknowledgment  by  the  legislature  that  said  Brad- 
field and  Boberts,  as  the  owners  of  said  property,  were  enti- 
tled to  an  equitable  compensation  for  the  damages  to  such 
property  consequent  upon  the  abandonment  of  that  portion 
of  the  said  canal  adjacent  thereto.  The  money  advanced  for 
such  damages  was  a  substitute  for  the  valuable  interest  of 
the  owners  of  said  mill  property  in  the  canal  as  then  located. 
It  was  to  be  a  payment  for  the  extinguishment  of  a  privilege 
appurtenant  to  said  canal  and  incident  to  said  mill  property 
as  then  situated,  of  much  real  and  actual  value,  though  not 
of  such  a  character  as  property  to  be  legally  maintained  and 
enforced.    The  abandonment  of  the  canal  at  this  place  ex* 
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tinguifihed  a  property  on  the  part  of  said  mill  owners  of  great 
value — a  clear  equitable  property,  not  absolute  and  legal 
but  as  certainly  just  and  equitable  as  against  the  state  as  if 
it  had  been  created  by  grant  or  prescription.  The  $8000 
awarded  by  the  canal  board  to  Bradfield  and  Roberts  was  for 
such  equitable  property — was  to  pay  a  just  claim  for  its 
destruction,  or  the  deprivation  thereof,  to  the  said  mill  prop- 
erty. It  was  just  as  much  a  substitute  for  equitable  property 
as  was  the  money  awarded  to  Lewis,  in  the  case  of  MunseU 
V.  Lewisy  for  an  equitable  right  to  extra  compensation.  The 
latter  was  for  work,  services  and  expenses  incurred.  This 
for  property  destroyed  and  extinguished.  The  money  awarded 
for  this  injury  to  the  mill  property  of  Bradfield  and  Boberts, 
is  an  equitable  fund  for  the  payment  of  the  liens  upon  said 
mill  property.  It  is  a  substitute  for  the  said  property  to 
pay  their  debt  The  fact  that  it  was  awarded  to  them  does 
not  change  the  plaintiffs'  rights.  They  have  a  lien  upon  a 
fund  which  arises  from  the  destruction  of  the  property  upon 
which  they  had  a  lien.  If  they  had  foreclosed  their  mort- 
gage and  sold  the  property  before  such  allowance  had  been 
made,  or  the  act  therefor  passed,  it  can  not  be  doubted  that 
they  would  have  had  an  equitable  claim  upon  the  state  to 
make  up  the  deficiency  within  the  limits  of  the  actual  depre- 
ciation of  such  mill  property  consequent  upon  the  abandon- 
ment of  the  canal  adjacent  thereto.  It  would  be  like  a  case 
of  waste  to  the  injury  of  a  mortgagee,  who  may  maintain  an 
action  for  the  damages  sustained  thereby  to  the  injury  of  his 
security  when  the  mortgagor,  as  in  this  case,  was  insolvent 
and  the  security  insufficient  (  Van  Pelt  v.  McChraWj  4  Oomst. 
110,  and  3  Barb.  347)  I  think  the  plaintiffs  had  a  clear 
equitable  lien  upon  this  award  for  the  payment  of  the  mort- 
gage after  exhausting  their  legal  lien  upon  the  said  mill  prop- 
erty. The  defendants,  L.  Boberts  &  Oo.,  are  not  bona  fidt 
holders  of  the  draft  given  by  the  canal  commissioners  for  the 
payment  of  the  award.  They  were  subsequent  incumbran- 
cers on  the  mill  property,  had  received  as  such  the  $15,000 
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insurance  money  npon  the  mill,  knew  all  the  facts  and  ad- 
vanced nothing  upon  the  draft,  except  the  sum  of  $1750 
mentioned  in  the  report  of  the  referee  and  excepted  in  the 
judgment.  The  judgment  rendered  by  the  referee,  I  think, 
was  right  and  should  be  affirmed. 

[MoKBOB  Obbbbal  Tbbv,  December  4,  1865.     Wdle»f  JB,  D.  dmiih,  J.  C, 
Smith  and  Joknaoi^  Justiceir.] 


Nathaniel  B.  Porteb  vs.  John  Mount  and  Harriet 
Mount. 

An  action  waa  brought  against  husband  and  wife,  to  reooYer  an  ezooBS  of  in- 
terest beyond  the  legal  rate,  paid  to  them  upon  a  loan.  The  complaint 
charged  the  defendants  jointly  with  the  receipt  of  the  usurious  excess,  not 
stating  that  they  were  husband  and  wife.  They  were  sued  sunply  as  joint 
debtors,  and  judgment  was  prayed  against  them  jointly,  and  they  defended 
separately,  both  denying  the  complaint  The  jury  found  a  verdict  against 
the  wife  aJone^  not  rendering  any  Terdlct  for  or  against  the  husband.  Hdd 
that  there  was  a  mis^rurf,  and  that  no  judgment  could  be  entered  upon  the 
verdict. 

jr«M;  d&o,  thut  the  plaintiff  could  not  be  permitted  to  amend  his  complaint  by 
inserting  in  it  the  proper  statements  alleging  that  the  defendants  were  hus- 
band and  wife,  so  that  the  verdict  ought  stand,  retaining  the  husband's  name 
in  the  record  as  husband,  but  without  any  judgment  against  him. 

But  that  the  jllaintiff  might  be  allowed  to  dismiss  the  complsint  and  discontinoa 
the  action  against  the  husband,  to  the  same  effect'  as  if  a  verdict  had  been 
found  in  his  fitvor,  and  enter  a  judgment  on  the  verdict  against  the  wife,  if 
the  court  were  satisfied  that  justice  required  it,  and  that  the  verdict  was  jusi 
and  ikir  and  no  valid  exceptions  were  taken,  at  the  trial. 

In  a  common  law  action  for  money  had  and  received,  brought  against  husband 
and  wife  to  recover  back  money  paid  as  a  usurious  premium  upon  a  loan 
made  by  thd  wife  of  moneys  of  her  separate  estate,  where  the  evidence  tends 
to  show  that  the  husband  made  the  bargains  with  the  plaintiff  for  the  loan, 
and  for  the  extensions  of  credit,  for  his  wife,  and  that  she  knew  the  char- 
acter of  the  bargains  so  made,  it  is  proper  to  charge  the  jury  that  if  the 
wife  knew  her  husband  was  receiving  money  for  his  own  benefit,  from  the 
borrower,  on  account  of  the  loan,  she  would  be  liable  lor  the  money  so  paid 
to  him. 

If  a  wife,  loaning  money  which  is  her  separate  property,  is  cognizant  of  the 
acts  of  her  husband  actiAg  in  her  b^udf,  in  elacting  a  usurious  premium,  so 
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as  to  taint  the  agreement^  as  to  her,  with  the  usury,  shfwfll  be  liable  to  the 
borrower,  in  an  action  for  money  had  and  received,  even  though  the  money 
does  not  come  to  her  hands,  but  is  received  by  her  husband  and  retained  by 
him  for  his  own  benefit  with  her  knowledge  and  consent 

Having  consented  that  her  husband  and  agent  shall  receive  the  monoy  upon  the 
corrupt  bargaun,  the  wife  can  not  shield  herself  upon  the  plea  that  ho  has 
never  paid  it  to  her,  but  has  kept  it  himself,  by  her  consent  Payment  to 
her  agent,  in  such  a  case,  is  payment  to  her. 

The  judge,  at  the  trial,  may  in  all  oises,  in  his  discretion,  With  ci^  without  the 
consent  of  the  parties,  allow  the  Jury  to  take  to  their  room  any  written  docn-  ^ 
meats  or  papers  received  and  used  in  evidence  on  the  triaL 

In  common  law  actions,  the  name  of  no  person  should  be  in  or  upon  the  record 
as  a  party,  except  such  as  must  have  Judgmebt  pass  for  or  against  them. 
P«rE.  D.  SmTH,  J. 

To  reach  a  married  woman's  separate  property,  now,  she  must  be  sued  alone. 
If  sued  with  her  husband,  a  Judgment  against  both  is  really  a  judgment 
against  the  husband,  as  at  conmion  kw.    Per  £.  D%  Skzth,  J. 

THIS  action  was  commenced,  to  recover  of  the  defendants 
for  an  alleged  excess  of  interest  upon  a  loan  of  ^1000. 
The  defendants  answered  separately,  denying  the  complaint. 
April  15,  1857,  the  defendant,  Harriet  Mount,  loaned  the 
plaintiff  $1000,  of  her  own  separate  estate,  at  the  legal  rate 
of  interest.  The  defendant,  John  Mount,  received  from  the 
plaintiff  afterwards,  and  on  the  same  day,  without  the  knowl- 
edge or  assent  of  the  defendant  Harriet,  $100  for  his  father, 
Enoch  Monnt^  and  $35  on  his  own  account,  for  his  personal 
services  in  going  after  and  procuring  the  money.  John 
Mount  afterwards  received  $100  on  his  own  account,  or  for 
his  father.  He  also  received  $50  on  his  own  account.  John 
Mount  had  no  authority  from  her  to  receive  more  than  seven 
per  cent.  Harriet  never  directly  or  indirectly  received  more 
than  seven  per  cent.  She  received  all  the  money  loaned, 
principal  and  lawful  interest,  except  $70  paid  to  John  when 
she  was  absent ;  she  transacting  her  own  business,  and  keep- 
ing her  money  separate  from  his.  There  was  no  pretense  that 
the  plaintiff  paid  the  alleged  excess  to  her,  or  any  part  of  it ; 
nor  any  evidence  tending  to  show  that  he  was  authorized  to 
subject  her  money  loaned  to*a  forfeiture,  and  herself  to  pun- 
ishment as  a  criminal  for  a  violation  of  the  Usury  laws ;  but 
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it  was  proved  M^  two  witnesses,  ummpeached,  and  tincontro- 
dieted  on  this  point,  that  he  was  not  so  authorized.  The 
action  has  been  twice  tried.  The  first  trial  resulted  in  a  non- 
suit, which  the  court,  at  general  term,  set  aside  and  ordered  a 
new  trial.  {See  41  Barb,  661,  8,  C)  On  the  second  trial,  the 
jury  found  a  verdict  in  favor  of  the  plaintiff  against  the  d^ 
fendant,  Harriet  Mount,  alone,  for  $411.22,  finding  no  ver- 
dict for  or  against  the  defendant  John  Mount  Various 
exceptions  were  taken,  on  the  trial,  and  an  order  was  made 
by  the  court,  staying  proceedings  upon  the  verdict,  to  enable 
the  defendants  to  make  and  serve  a  case,  and  to  move  for  a 
new  triaL 

Scott  Lord^  for  the  plaintiff 

Hakes  d  Stevens^  for  the  defendants. 

K  D  ABWiN  Smith,  J.  When  this  case  was  before  us  on  s 
former  occasion,  it  came  up  on  a  motion  for  a  new  trial,  the 
plaintiff  having  been  nonsuited  at  the  drcnit,  on  the  ground, 
chiefly,  that  the  action  was  barred  by  the  statute  limiting 
actions  by  the  borrower  against  the  lender,  for  usury  paid,  to 
the  period  of  one  year  after  such  payment.  And  the  ques- 
tion raised  and  discussed,  was,  whether  a  married  woman 
having  a  separate  estate  and  loaning  money  on  usury  was 
liable  to  be  sued  for  the  excess  secured  over  legal  interest,  so 
as  to  charge  her  separate  estate. 

We  held  that  the  action  was  not  barred  by  statute,  but  lay 
at  common  law,  as  for  money  had  and  received,  and  granted 
a  new  trial  on  both  grounds.     {See  41  Barb.  562.) 

On  the  second  trial  the  jury  having  found  a  verdict  against 
Mrs.  Mount  alone,  and  rendered  no  verdict  for  or  against  her 
husband,  the  plaintiff  now  asks  leave  to  amend  the  complaint 
so  as  to  retain  the  verdict ;  and  the  defendants  move  for  a 
new  trial.  The  complaint  in  the  action  chaises  the  defend- 
ants jointly  with  the  receipt  of  the  usurious  excess,  and  does 
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not  state  that  they  are  hnsband  and  wife.  They  are  sned, 
simply,  as  joint  debtors,  and  judgment  is  prayed  against  them 
jointly. 

The  defendants  have  defended  separately,  and  both  deny 
the  complaint.  The  jury  having  only  passed  upon  half  the 
issue,  and  not  having  found  upon  the  issue  joined  upon  the 
answer  of  John  Mount,  there  is  an  evident  mistrial,  and  no 
judgment  can  be  entered  upon  this  verdict. 

The  plaintiff  asks  to  amend  the  complaint  by  inserting  in 
it  the  proper  statements,  alledging  that  ike  defendants  are 
hnsband  and  wife,  so  that  the  verdict  may  stand,  retaining 
John  Mount's  name  in  the  record  as  husband,  but  without 
any  judgment  against  him.  And  if  this  can  not  be  done,  he 
asks  leave  to  discontinue  against  him,  and  retain  the  v^dict 
against  his  wife,  and  enter  up  judgment  against  her  to  be 
charged  upon  her  separate  estate.  If  John  Mount  is  a  neces^ 
sary  party  upon  the  record,  the  plaintiff  can  not,  I  think,  be 
allowed  to  amend  the  complaint,  except  upon  the  payment 
of  costs.  He  was  sued  as  joint  contractor  in  making  the  loan 
and  as  jointly  liable  to  refund  the  usurious  excess  over  legal 
interest,  and  he  has  defended  the  action  successfully,  so  far 
that  the  plaintiff  has  recovered  no  verdict  against  him,  and 
he  was  clearly  entitled,  if  not  liable  for  the  usury,  to  have  a 
verdict  rendered  in  his  jEavor. 

If  the  plaintiff,  therefore,  is  to  be  allowed  to  amend  his 
complaint  by  inserting  therein  the  proper  allegations  to  retain 
the  name  of  John  Mount  upon  the  record  as  the  husband  of 
Harriet,  upon  the  assumption  that  he  was  a  proper  party 
with  his  wife  to  the  action,  although  no  personal  claim  was 
made  or  recovery  could  be  had  against  him,  it  could  only  be 
properly  done,  I  think,  upon  the  payment  of  his  full  costs  as 
upon  a  dismissal  of  the  complaint  against  him. 

But  I  do  not  think  this  would  be  correct  practice.  In 
common  law  actions  the  name  of  no  person  should  be  in  or 
upon  the  record  as  a  party  except  such  as  must  have  judg- 
ment pass  for  or  against  them.    Married  women  now  sue  and 
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are  suable  like  unmarried  women,  and  judgments  are  ren- 
dered for  and  against  them,  and  enforced  in  the  same  manner 
as  for  or  against  other  persons,  under  the  statutes  of  1860  and 
1862. 

In  common  law  actions,  before  the  Code,  where  husband 
and  wife  were  necessary  parties,  judgment  always  went  in 
favor  of  or  against  both,  but  was  collected  primarily  of  the 
husband's  property,  if  he  had  any ;  if  not  it  might  be  charged 
in  equity  upon  the  wife's  separate  estate.  Executions  on 
such  judgments  went  only  against  the  property  of  the  hus- 
band for  the  reason  that  the  wife  had  no  separate  personal 
property  ;  all  her  personal  property  on  her  marriage  vesting 
in  her  husband,  and  the  usufruct  of  her  real  estate  during 
coverture,  belonging  to  him.  To  reach  the  wife's  separate 
property,  now,  she  must  be  sued  alone ;  otherwise  the  judg- 
ment against  both  is  really  a  judgment  against  the  husband 
as  at  common  law.  I  can  think  of  no  case  at  common  law 
where  a  husband  can  be  a  proper  nominal  party  and  be  sued 
merely  as  such  with  his  wife. 

But  the  plaintiff,  I  think,  might  be  allowed  to  dismiss  the 
complaint,  and  discontinue  the  action  against  John  Mount 
to  the  same  effect  as  if  a  verdict  had  been  found  in  his  favor 
at  the  circuit,  and  enter  judgment  on  the  verdict  against 
Harriet  Mount.  I  see  no  difficulty  in  granting  the  plaintiff's 
motion  in  this  respect,  if  we  are  satisfied  that  justice  requires 
it  or  would  be  subserved  thereby,  and  that  the  verdict  was  in 
all  respects  just  and  fair  and  no  valid  exceptions  were  taken 
at  the  trial. 

This  brings  us  to  the  consideration  of  the  defendants  cross- 
motion  for  a  new  trial.  The  exceptions  taken  to  the  refusal 
of  the  circuit  judge  to  nonsuit  the  plaintiff  or  dismiss  the 
complaint  as  to  one  or  the  other  of  the  defendants,  I  think, 
are  not  well  taken.  The  jury  might,  upon  the  evidence,  have 
found  a  verdict  against  John  Mount  or  against  Mrs.  Mount 
and  for  the  other  defendant,  and  I  do  not  think  the  judge  was 
bound  to  take  the  case  from  the  jury.    And  l^e  same  view 


/ 


MONROE-DECEMBER,  1866.  427 

Porter  v.  Mount. 

applies  to' the  exceptions  to  the  refusal  of  the  judge,  at  the 
close  of  the  trial,  to  charge  the  jury  that  there  was  no  evi- 
dence to  warrant  a  verdict  for  the  plaintiff,  which  was  equiv- 
alent to  an  application  to  the  circuit  judge  to  direct  a  verdict 
for  the  defendants,  which  I  think  he  was  not  bound  to  do. 

It  is  true,  the  evidence  tending  to  charge  Mrs.  Mount  with 
any  knowledge  of  or  assent  to  the  receipt  by  her  husband  of 
the  sums  of  money  mentioned  in  the  complaint  was  very 
slight.  But  I  am  not  prepared  to  say  that  it  was  so  slight 
that  it  should  not  have  been  submitted  to  the  jury,  and  we 
are  not  now  seriously  asked  by  counsel  to  set  the  verdict  aside 
as  without  evidence,  or  as  so  entirely  against  the  evidence. 

Another  exception  taken  was  to  the  refiisal  of  the  judge  to 
charge,  as  requested,  that  the  evidence  must  satisfy  the  jury 
beyond  any  reasonable  doubt  that  the  defendant  Harriet 
Mount  received  or  authorized  the  reception  by  John  Mount 
as  her  agent  of  the  several  sums  mentioned  in  the  complaint, 
or  some  of  them,  or  else  the  defendant  was  entitled  to  a 
verdict. 

This  request  was  right,  and  asked  a  proper  direction  to  the 
jury,  except  in  respect  to  the  rule  relating  to  the  weight  of 
the  evidence  which  it  asked  the  judge  to  apply.  It  asked 
the  judge  to  instruct  the  jury  to  apply  to  the  evidence  the 
liberal  and  benign  rule  which  juries  are  ordinarily  instructed 
to  apply  in  favor  of  the  defendants,  to  the  evidence  on  crim- 
inal trials.  It  is  true  that  the  taking  of  usury  is  a  criminal 
offense,  and  in  a  civil  action  involves  a  forfeiture,  but  I  do 
not  think  that  courts  or  juries  should  lean  particularly  in 
favor  of  the  usurer. 

A  verdict  finding  usury  should  doubtless  be  based  upon 
clear  and  satisfactory  evidence,  as  it  involves  by  way  of  pen- 
alty the  loss  of  the  whole  debt,  and  I  do  not  think  that  the 
charitable  rule  giving  to  defendants,  in  favor  of  life  or  liberty, 
the  benefit  of  every  reasonable  doubt,  should  be  extended  to 
civil  actions,  in  such  cases.  I  think  the  Judge  rightly  dis- 
posed of  this  question. 
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Another  exception  was  taken  on  the  ground  that  the  cir- 
cuit judge  allowed  the  jury,  against  the  objection  of  the 
defendants'  counsel,  to  take  to  their  room  the  bond  and  mort- 
gage received  in  evidence  at  the  trial. 

In  England  there  are  some  cases,  and  perhaps  in  this 
country,  where  new  trials  have  been  granted  on  such  grounds, 
but  it  is  time  they  were  exploded  and  repudiated.  In  Ora-- 
ham  on  New  Trials^  p.  80,  it  is  said :  ^^  That  in  this  state 
the  practice  is  not  to  allow  the  juries  to  have  the  papers  pro- 
duced in  evidence,  without  the  consent  of  parties/'  If  written 
documents  or  papers  used  in  evidence  on  a  trial  can  only  be 
taken  to  a  jury  room  upon  the  consent  of  parties,  it  is  quite 
apparent  that  the  practice  in  such  cases  stands  upon  a  very 
uncertain  footing.  Buch  consent  will,  many  times,  be  with- 
held when  the  papers  and  documents  would  materially  aid 
the  jury  in  their  deliberations.  It  is  properly  a  question  to  be 
left  unqualifiedly  to  the  discretion  of  the  circuit  judge.  The 
judges  who  preside  at  nisi  prtua  find  constant  occasions 
when  the  written  evidence,  used  on  the  trial,  should  be  allowed 
to  go  to  the  jury  rooms,  and  I  think  we  should  assert  and 
hold  the  true  rule  and  the  law  to  be,  that  the  judge  at  the 
circuit  may,  in  all  cases,  in  his  discretion,  with  or  without 
the  consent  of  the  parties,  allow  the  jury  to  take  to  their 
room  any  written  documents  or  papers  received  and  used  in 
evidence  on  the  trial  of  a  cause.  The  circuit  judge  in  this 
case,  I  think,  exercised  his  discretion  properly  in  allowing  the 
mortgage  in  question  to  be  taken  to  the  jury  room,  and  this 
exception  should  be  overruled. 

There  is  one  other  exception  in  the  case,  which  I  find  some 
difficulty  in  overruling. 

The  learned  judge,  in  his  charge  to  the  jury,  among  other 
things,  said :  "  That  if  the  defendant  Harriet  Mount  knew 
that  the  defendant  John  Mount  was  receiving  money  on  his 
own  account  from  the  plaintiff  on  account  of  the  loan,  she 
would  be  liable  for  the  money  so  paid."  I  do  not  think  this 
proposition  can  be  sustained.    The^action  is  at  common  laWy 
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for  money  had  and  receiyed.  To  support  such  action,  it  is 
necessary  to  prove  that  the  defendant  herself,  or  her  agent, 
actnally  received  money  for  the  use  of  the  plaintiff.  {Ghitty 
on  Cone.  602.) 

The  form  of  the  indebitcUus  county  for  money  had  and 
received,  is,  that  the  defendant  is  indebted  to  the  plaintiff  in 
a  certain  sum,  for  money  had  and  received  by  the  defendant 
for  the  use  of  the  plaintiff.  There  is  no  evidence  and  no  pre* 
tense  in  the  case  that  the  defendant  Mrs.  Mount  ever  received 
or  had  one  cent  of  the  money  for  which  this  action  wasbrought 
and  the  verdict  rendered.  It,  confessedly,  never  was,  or  any 
part  of  it,  in  her  possession  or  control,  or  was  applied  to 
her  use  or  benefit.  A  recovery  against  her  for  such  money, 
therefore,  can  not  be  had,  put  or  sustained,  except  upon  the 
ground  that  it  was  received  by  her  agent  for  her  use  and  ben- 
efit. There  is  no  other  ground  upon  which  she  can  be  held 
liable  for  this  money,  at  least  in  this  action. 

The  proposition  in  the  charge,  to  which  the  exception  I  am 
considering  applies,  assumes  that  Mrs.  Mount  did  not  receive 
the  money,  and  that  it  was  not  received  for  her  use  and  ben- 
efit, or  by  her  authority  or  direction.  It  is,  "if  Mrs.  Mount 
knew  that  John  Mount  was  receiving  money  on  his  oum  ac- 
count  from  the  plaintiff  on  account  of  the  loan,  she  would  be 
liable  for  it.''  This  proposition,  it  seems  to  me,  is  in  conflict 
with  the  very  theory  and  essential  principle  upon  which  the 
action  for  money  had  and  received  rests.  John  Mount  re- 
ceived this  money — he  had  it  in  his  possession — he  received 
it  for  his  own  use — applied  it  to  his  own  use  and  benefit. 

But  the  charge  in  this  particular  doubtless  was  made  upon 
the  principle,  and  proceeded  upon  the  assumption,  that  the 
action  for  money  had  and  received  would  lie  for  the  usurious 
excess  over  legal  interest  whenever  a  contract  was  infected 
with  usury. 

In  this  view  the  charge  asserted  and,  in  effect,  implied  that 
the  contract  for  the  loan  o#the  $1000  to  the  plaintiff  and  the 
two  agreements  to  extend  the  time  of  payment  of  such  loan, 
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would  be  usurious  if  Harriet  Mount  knew  that  John  Mount 
was  receiving  money  on  account  of  such  loan,  from  the  plain-> 
tiff — though  it  was  for  his  own  exclusive  use  and  benefit. 

The  proposition,  in  the  broad  and  unqualified  sense,  it  seems 
to  me,  is  opposed  to  the  law  of  usury  as  asserted  and  applied 
in  the  case  of  Gondii  v.  Baldwin^  (21  N.  T.  JBep.  224,  and 
21  Barb.  185,)  and  other  cases. 

That  case,  so  far  as  it  stands  upon  any  principle,  which  I 
much  doubt,  can  only  stand  and  be  sustained  upon  the 
ground  that  the  premium  of  $25  received  in  that  case  by  the 
agent  of  the  plaintiff,  upon  the  loan,  was  received  for  the  sole 
use  of  the  agent,  and  was  not  received  for  the  use  and  benefit 
of  the  lender  or  upon  her  authority  or  assent. 

In  the  opinion  in  that  case,  in  this  court,  my  brother  John- 
son said :  ^^  But  where  the  agent  of  the  lender,  and  the  bor- 
rower, agree  without  the  lender's  knowledge,  and  in  no  respect 
for  his  benefit  or  advantage,  that  such  agent  shall  have  a 
conmiission  out  of  the  moneys  loaned,  it  must^  I  think,  be 
held  to  be  the  agreement  of  the  agent,  and  he  alone,  if  any 
one,  should  be  held  accountable  for  the  wrong."  And  in  the 
Court  of  Appeals,  Judge  Davies,  who  gave  the  opinion  of 
the  court  in  the  same  case,  says:  ^^The  agent  has  taken 
and  received  this  gratuity  or  usury  and  not  the  principal. 
To  render  the  transaction  usurious  as  to  this  plaintiff,  we 
have  to  establish  that  she  took  and  received  the  unlawful 
interest,  and  from  this  fact  infer  the  corrupt  intent.  Wil- 
liams took  it  for  alleged  services  rendered  by  him.  Can  it, 
for  a  moment,  be  contended  that  the  plaintiff  could  have  re- 
covered this  money  of  Williams  as  so  much  money  paid  to 
him  for  her  use  ?     Clearly  not." 

He  says,  further :  "  Baldwin  had  an  action  to  recover  the 
excess ;  but  against  whom  could  he  have  maintained  it  ? 
Certainly  not  against  the  plaintiff.  She  never  took  or  re- 
ceived it.  The  agent  was  never  authorised  to  take  or  receive 
it.  On  no  principle  could  the  action  hc^ve  been  8U9tained 
against  her." 
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This  is  precisely  this  case.  But  the  action  is  brought  to 
recover  the  usurious  excess,  and  is  brought  against  the  prin- 
cipal. Judge  Davies  said  such  actions  could  not  be  main- 
tained against  the  plaintiff  in  that  case,  because  she  had 
never  received  the  money  or  authorized  her  agent  to  receive  it. 

This  was  the  reason  why  that  was  not  a  case  of  usury — 
because  the  lender  had  not  received  or  agreed  to  receive  any 
excess  over  legal  interest,  and  the  usurious  excess  confessedly 
received  by  her  agent  was  received  for  his  own  use  and  benefit^ 
and  not  for  the  use  of  his  principal.  In  Fellows  v.  The  Com- 
missioners of  Oneida,  (36  Barb.  655,)  which  case  presented 
substantially  the  same  facts  as  that  of  Gondii  v.  Baldwin, 
and  was  decided  on  the  .authority  of  that  case,  Judge  Bacon, 
in  giving  the  opinion  of  the  court,  says:  "The  rule,  there- 
fore, that  when  an  agent,  while  strictly  pursuing  his  author- 
ity, commits  a  wrong,  he  thereby  binds  his  principal,  does 
not  apply  to  a  case  where  the  agent,  departing  from  the  line 
of  duty,  is  bargaining  on  his  own  account,  and  securing  a 
benefit  for  his  own  private  advantage  exclusively."  That  is 
this  case  precisely,  assuming  that  John  Mount  was  the  agent 
of  his  wife,  which  he  and  Mrs.  Mount  distinctly  deny. 

The  only  question  which  remains  in  this  connection  is, 
whether  the  principle  is  or  is  not  affected  by  the  knowledge, 
or  want  of  knowledge,  by  the  lender,  that  the  agent  is  re- 
ceiving a  bonus  or  premium  upon  the  loan. 

In  Condit  v.  Baldunn  it  is  mentioned,  and  some  stress  is 
laid  upon  it  in  the  opinions,  that  the  plaintiff  was  ignorant 
of  the  fact  that  Williams  exacted  and  received  the  $25  pre- 
mium. If  this  fact  of  knowledge  was  essential  to  "the  decision, 
the  plaintiff  in*  that  case  must,  it  seems  to  me,  be  deemed  to 
have  had  knowledge  of  the  fact  of  the  taking  and  payment 
of  the  premium,  for  Williams  made  the  contract  of  loan  and 
advanced  the  money  himself.  He  was  not  an  agent  to  pro- 
cure the  loans.  He  made  the  loans  himself.  The  contract 
of  loan  was  a  single  one,  and  made  by  him  with  the  money 
of  his  principal  in  hands. 
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The  agreement  to  pay  the  $25  preminm  was  part  and 
parcel  of  the  contract^  and  it  is  impossible  therefore,  it  seems 
to  me,  to  hold  that  it  did  not  infect  and  taint  it,  except  upon 
the  single  consideration  that  the  premium  in  question  was 
stipulated  for  and  received  by  and  for  the  sole  benefit  and  use 
of  the  agent,  and  that  the  principal  actually  lent  and  ad- 
vanced to  the  borrower  the  full  sum  specified  in  the  security, 
and  in  no  way  received  any  benefit  from  the  premium  or 
bonus  paid  her  agent. 

But  this  case,  it  seems  to  me,  stands  upon  much  firmer 
ground  than  that  of  Gondii  v.  Baldwin j  for  in  this  case  Mrs. 
Mount  herself  actually  lent  her  own  money.  The  application 
to  loan  the  money  was  made  to  her  in  person,  and  she  agreed 
to  make  the  loan,  and  actually  advanced  the  money  to  the 
plaintiff  and  took  the  security  in  her  own  name ;  and  she 
swore  that  she  was  accustomed  to  do  her  own  business,  and 
that  her  husband  was  not  her  agent  to  make  the  loan  or  do 
any  act  in  regard  to  it. 

It  is  quite  apparent  from  the  evidence  that  Mount  took 
advantage  of  his  position  and  relation,  as  the  husband  of 
Mrs.  Mount,  to  sell  his  services  and  influence  with  her  to  pro- 
cure the  original  loan  to  the  plaintiff,  and  to  extend  the  same 
from  time  to  time  for  the  sums  of  money  paid  to  him  by  the 
plaintiff.  He  performed  the  office  of  a  sort  of  broker  or 
intermediate  man  between  the  parties  to  negotiate  the  loan 
and  the  extension,  and  extorted  the  money  paid  him  by  the 
plaintiff  in  consideration  of  such  services.  This  would  not 
affect  the  validity  of  the  contract,  inasmuch  as  Mrs.  Mount 
actually  advanced  the  full  sum  of  $1000  of  her  own  money 
on  the  loan,  and  received  nothing  but  legal  interest,  within 
the  following  cases  and  others :  DagnaU  v.  Wiglet/y  11  Easty 
42 ;  Ooster  v.  DUworthy  8  Oowen,  299  ;  Barretto  v.  Snoio- 
den,  5  Wend.  181 ;  Crane  v.  Eubbdy  7  Paige^  413.  It  is 
the  constant  practice  of  brokers  and  agents  to  negotiate  loans 
and  receive  payment  by  way  of  commissions  or  otherwise  for 
their  services,  and  it  must  be  generally  well  known  to  lenders 


MONROE-DECEMBER,  1865.  433 

Porter  i;.  Mount. 

that  the  broker  in  such  cases  is  to  receive  a  compeDsation  for  * 

his  services.  The  fact  of  the  mere  knowledge  of  the  lender, 
in  such  cases,  that  his  agent  or  broker  or  the  common  agent 
or  broker  of  the  parties,  is  paid  by  the  borrower  a  commision 
or  other  compensation,  can  in  no  case  aflfect  the  validity  of 
the  contract,  except  when  advantage  is  taken  through  such 
agent  by  some  device,  to  secure  more  than  legal  interest  to 
such  lender,  to  go  to  such  agent  on  the  money  lent. 

The  case  of  Moagage  v.  Liman^  (1  Moody  &  Malkitiy 
121,)  illustrates  this  point.  In  that  case  an  agent  had  pro- 
cured a  loan  of  £1000  and  retained  £100  for  his  services. 

Lord  Tenterden  said,  in  his  charge  to  the  jury,  that  if  the 
lender  had  caused  the  transaction  to  pass  through  the  hands 
of  Coats  (the  broker)  in  order  that  he  might  receive  the  pre- 
mium over  and  above  the  regular  discount,  that  would  be 
usury,  though  he  retained  nothing  himself  beyond  the  legal 
interest. 

Referring  to  that  case,  my  brother  Johnson,  in  Gondit  v* 
Baldioifiy  (supra,)  said  of  it :  "To  this  rule  I  subscribe.  In 
such  a  case  payment  to  the  agent,  at  the  request  and  as  a 
condition  imposed  by  the  lender  himself,  is  a  payment  to 
him."  This  I  think  entirely  sound.  If  a  lender  imposes  or 
makes  it  a  condition  of  the  loan  that  a  bonus  or  premium 
shall  be  paid  to  his  agent,  such  sum  should  be  deemed  paid 
to  the  principal,  and  should  affect  the  validity  of  the  contract 
and  be  recoverable,  precisely  as  if  made  to  the  lender  him- 
self. But  nothing  of  that  kind  is  proved  or  pretended  in  this 
case,  and  the  cause  was  not  submitted  to  the  jury  upon  any 
such  ground ;  nor  can  the  verdict,  I  think,  be  sustained  upon 
any  such  theory  of  the  case. 

This  question  comes  before  us  upon  exceptions  to  a  par- 
ticular portion  of  the  charge.  The  whole  charge  is  not  given, 
and  we  can  not  therefore  see  that  this  proposition  was  quali- 
fied or  explained  so  that  no  injury  was  done  by  the  apparent 
error. 

The  proposition  in  the  charge,  as  it  stands,  negatives  the 

Vol.  XLV,  28 
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idea  that  the  money  received  by  Mount  was  received  for  the 
use  and  benefit  of  Mrs.  Mount,  or  was  received  by  any 
authority,  consent,  contrivance  or  connivance  on  her  part, 
and  forbids  the  jury  to  render  a  verdict  upon  any  such  theory 
or  assumption. 

I  can  not  see  how  she  caif  be  liable  for  money  so  received, 
in  a  simple  action  at  common  law  for  money  had  and  received. 

For  this  error  in  the  charge  therefore,  I  think  there  should 
be  a  new  trial. 

But  my  brethren  think  differently  from  me  on  this  single 
point,  for  the  reason  expressed  in  the  opinion  of  my  brother 
Johnson,  and  a  new  trial  as  against  Mrs.  Mount  must  there- 
fore be  denied.  And  we  all  concur  that  the  complaint  should 
be  dismissed  as  against  Mr.  Mount ;  and  as  he  is  the  more 
guilty  party,  and  the  money  received  by  him  for  his  services 
was  quite  extortionate  in  amount,  we  think,  under  the  pro- 
visions of  section  306  of  the  Code,  where  several  defendants 
are  sued  not  united  in  interest  and  making  separate  defenses, 
we  have  discretion  to  deny  him  costs  as  upon  a  verdict  in  his 
favor,  and  the  complaint  as  against  him  should  therefore  be 
dismissed  without  costs  ;  and  it  is  so  ordered. 

Johnson,  J.  I  concur  fully  in  my  brother  E.  Darwin 
Smith's  opinion  in  this  case,  except  that  portion  relating  to 
BO  much  of  the  charge  as  instructed  the  jury,  "  that  if  the  de- 
fendant Harriet  Mount  knew  the  defendant  John  Mount  was 
receiving  money  on  his  own  account  from  the  plaintiff  on 
accoimt  of  the  loan,  she  would  be  liable  for  the  money  he 
paid.''  I  am  clearly  of  the  opinion  that  this  part  of  the 
charge  was  correct,  in  view  of  the  evidence  in  the  case,  and 
of  the  peculiar  character  of  the  transaction.  The  whole 
charge  is  not  given  in  the  case,  but  so  much,  and  such  parts 
only,  as  are  excepted  to.  The  action  was  brought  to  recover 
back  the  sum  of  $286,  paid  as  usurious  premium  upon  tho 
loan  of  $1000,  as  follows :  $136  at  the  time  of  making  the 
loan  for  one  year,  $100  for  extending  it  one  year  thereafter, 
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and  $50  for  extending  it  still  another  year.  The  evidence 
on  the  part  of  the  plaintiff  tended  to  show  that  John  Mount, 
the  husband,  made  the  bargain  with  the  plaintiff  for  the 
loan,  and  for  the  extensions,  for  Harriet,  the  wife,  and  that 
she  knew  the  character  of  the  bargains  he  made  with  the 
plaintiff.  The  usurious  premiums  were  all  paid  to  the  hus- 
band, though  some  of  them  were  paid  in  the  house  and  upon 
the  table,  when  the  wife  was  present,  in  and  out  of  the  room 
attending  to  her  household  affairs.  Harriet,  the  wife,  on  the 
other  hand,  testified  that  she  never  authorized  the  taking  of 
any  usury,  and  never  knew  that  any  had  been  paid,  and  never 
received  any.  That  she  made  the  loan  herself,  and  for  lawful 
interest  only.  John  Mount,  the  husband,  also  testified  that 
his  wife  had  no  knowledge  of  the  usurious  part  of  the  agree- 
ment when  it  was  made,  and  that  he  never  paid  her  any  portion 
of  the  usurious  premium  he  received ;  that  she  never  author- 
ized him  to  bargain  for,  or  to  take  usury  on  account  of  the 
loan,  and  knew  nothing  of  that  part  of  the  agreement  until 
afterwards.  The  money  loaned  was  the  separate  property 
of  the  wife.  It  will  be  seen,  therefore,  that  it  became  a  ques- 
tion upon  the  trial  whether  these  extraordinary  and  un- 
conscionable exactions  were  usurious  in  their  character  as 
respected  the  lender,  Mrs.  Mount,  and  if  they  were,  whether 
she  would  be  liable  in  an  action  for  the  recovery  back  of  the 
money  thus  paid.  It  was  clearly  in  reference  to  this  aspect 
of  the  case  that  the  charge  was  made  as  above  stated.  This 
being  the  only  part  of  the  charge  set  out  in  the  case,  the 
presumption  must  be  that  the  law  was  laid  down  to  the  jury 
correctly,  as  to  the  agency  of  the  husband  and  the  binding 
nature  of  his  acts  upon  the  principal,  and  all  other  matters 
pertinent  to  the  case  as  it  was  presented  by  the  evidence. 

The  precise  question  then  would  necessarily  arise,  in  case 
the  lender  was  cognizant  of  the  acts  of  the  person  acting  in 
her  behalf  so  as  to  taint  the  agreement,  as  to  her,  with  the 
usury  exacted  and  paid,  whether  she  would  be  liable  in  this 
action,  evcQ  though  the  money  did  RQt  come  to  her  ht^nds, 
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but  was  received  by  her  husband  and  retained  by  him  for 
his  own  benefit  with  her  knowledge.  In  such  a  case,  it  seems 
to  me,  there  can  be  no  doubt  of  the  legal  character  of  such 
usurious  payments.  The  jury,  of  course,  found  from  the 
evidence  that  all  this  was  done  with  her  knowledge  and  con- 
sent. That  she  consented  he  might  take  this  usurious  pre- 
mium, and  also  that  he  might  retain  it  as  his  own.  But  it 
was  nevertheless  paid  on  account  of  the  loan,  and  as  part  of 
the  bargain  by  which  the  loan  was  secured,  and  the  time 
extended.  It  was  her  bargain,  although  made  by  her  agent, 
and  all  the  money  paid  upon  her  contract  was  in  contempla- 
tion of  law  paid  to  her  although  received  by  an  agent. 
Her  knowledge  and  sanction  of  the  bargain  of  the  agent 
made  it  hers,  in  all  its  parts,  of  which  she  had  knowledge 
and  to  which  she  made  no  dissent.  The  transaction  is  a  unit 
and  can  not  be  separated.  To  hold  that  the  principal  was 
liable  for  oiie  part  and  the  agent  only  for  another,  would 
necessarily  imply  that  one  portion  was  the  act  of  the  agent 
and  not  of  the  principal.  This  was  the  case  of  Condit  v. 
Baldwin,  (21  N.  Y.  Sep.  219.  S,  0.  21  Barb.  181.)  In 
that  case  it  was  held  that  the  principal  was  not  liable  for  the 
act  of  the  agent,  and  the  contract  not  tainted  as  respected 
her,  precisely  because  the  agent  acted  for  his  own  exclusive 
benefit  and  advantage,  without  any  knowledge  or  assent  of 
his  principal  whatever,  who  had  never  heard  of  the  usurious 
part  of  the  transaction,  had  never  authorized  it,  and  never 
received  any  portion  of  the  unlawful  premium,  and  never 
knew  that  any  had  been  paid  to  the  agent.  That  has  been 
regarded  by  judges,  and  the  profession  generally,  I  think,  as 
an  extreme  case,  and  as  extending  the  exemption  of  the  prin- 
cipal from  the  legal  consequences  of  the  improper,  and  even 
unauthorized,  acts  of  agents,  in  the  business  they  are  employ- 
ed to  transact,  quite  as  far  as  any  rule  can  warrant.  That 
decision,  however,  in  view  of  the  peculiar  facts  of  the  case, 
stands,  I  think,  upon  a  sound  principle.  But  the  facts  there, 
upon  the  turning  point,  were  just  the  reverse  of  the  facts  in 
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this  case,  as  found  by  the  jury.  Here  the  principal  knew 
what  the  agent  was  doing  in  her  business  and  with  her  money, 
and  what  the  borrower  was  paying  on  account  of  her  loan  to 
him.  She  consented  that  her  husband  and  agent  should 
receive  the  money  upon  the  corrupt  bargain,  and  can  not 
shield  herself  upon  the  plea  that  her  agent  has  never  paid 
it  to  her,  but  has  kept  it  himself  by  her  consent.  Payment 
to  him  in  such  a  case  is  payment  to  her.  It  would  be  exceed- 
ingly dangerous,  as  it  seems  to  me,  and  lead  in  practice,  to  a 
complete  evasion  of  the  statute,  to  hold  a  contrary  doctrine 
in  a  case  like  this.  All  corrupt  loans  would  be  made  through 
agents,  and  all  the  lender  would  have  to  do  to  save  himself, 
would  be  to  agree  that  the  agent  might  keep  for  his  own  ben- 
fit  whatever  exorbitant  exaction  he  might  demand  and  obtain. 
I  think  the  charge,  in  this  respect,  was  correct  in  point  of 
law,  and  was  in  strict  accordance  with  the  decision  in  Oondit 
V.  Baldwin, 

It  follows  from  this,  that  a  new  trial  as  to  the  defendant 
Harriet  Mount,  should  be  denied,  and  the  complaint  dismissed 
as  against  John  Mount,  with  costs  of  the  action. 

James  C.  Smith,  J.  concurred. 

Judgment  accordingly. 

[MoNBOB  Obbbbal  Tbrx,  December  5, 1865,  JokMon,  /.  (7.  Smiik  aad  S,  D. 
Smithy  Justices.] 
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John  Timon  vs.  Mary  Clafft  and  others. 

The  plaintifi,  in  a  snit  in  equity  brought  to  establish  a  lost  or  destroyed  wiO, 
against  the  admmistrators  and  next  of  kin  of  the  testator,  is  not  a  competent 
witness  in  his  own  behalf,  to  prove  conversations  had  between  himself  and 
the  deceased,  at  the  time  of  making  the  will  and  before,  on  the  subject  of 
the  win. 

The  power  of  courts  of  equity  to  establish  a  lost  or  destroyed  wiU,  is  restricted 
by  the  express  terms  of  the  statute,  (2  B.  S,  08,  ^  67,)  to  the  oises  thereia 
mentioned,  and  can  only  be  exercised  in  the  two  cases  spedfled,  viz :  1.  When 
the  will  shall  be  proved  to  have  been  in  existence  at  the  time  of  the  testator's 
death ;  or,  2.  When  it  is  found  to  have  been  destroyed  Araudulently  in  the 
lifetime  of  the  testator. 

The  question  of  the  fraudulent  destruction  of  a  wiU  imder  the  67th  section  of 
the  statute  is  one  of  fkct,  and  must  be  proved,  by  satisfactory  evidence. 

The  fraud  in  the  destruction  of  a  will  must  consist  in  some  deceitful  contrivance, 
device  or  practice  to  defeat  the  wishes  and  intent  of  the  testator,  in  regard  to 
Mb  will.  The  fhiud  can  only  be  alleged  as  agsdnst  him;  for  during  his  life^ 
no  one  else  can  have  any  legal  rights  or  vested  interests  in  a  will,  to  be 
affected  by  the  fi^ud,  and  no  one  else  can  be  defrauded,  until  after  his  death, 
by  the  destruction  of  his  will. 

A  testator  has  the  right,  while  in  the  ftill  possession  of  his  faculties,  to  destroy 
his  own  will  at  any  time,  or  in  any  manner  he  pleases;  and  ne  fraud  can  be 
committed  by  any  person  in  destroying  or  assisting  to  destroy  a  will  by  the 
express  direction  and  in  the  presence  of  the  testator,  though  it  be  not  done 
in  the  presence  of  two  vritnesses,  so  as  to  revoke  it  under  section  42  of  the 
statute, 

A  finding  of  a  jury  that  a  will  was  destroyed  by  the  testator's  wife  at  his 
request,  and  that  it  was  so  destroyed  in  his  lifetime  and  in  his  presence,  and 
not  fraudulently,  necessarily  precludes  the  establishment  of  such  will  as  a 
lost  or  destroyed  wiH,  in  the  Supreme  Cosrt. 

THIS  was  an  action  brought  by  the  plaintiff,  the  Roman 
Catholic  Bishop  of  Buffalo,  to  establish  a  destroyed  will 
alleged  to  have  been  duly  made  by  James  Claffy,  of  Roches- 
ter, who  died  June  29, 1863.  The  plaintiff  claims  that  on  the 
3d  day  of  May,  1863,  said  Claffy  made  a  will,  by  which  he 
devised  all  his  real  and  personal  estate,  amounting  to  about 
$13,000  to  the  plaintiff,  except  an  annuity  of  $300  a  year 
to  the  widow,  and  that  such  will  was  fraudulently  destroyed 
by  Mary  Claffy,  the  testator's  wife,  either  before  or  after  his 
death.    The  answer  denies  these  allegations,  and  alleges  fraud 
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and  undue  influence.  Issues  were  framed  and  directed  to  be 
tried  by  a  jury.  The  cause  was  tried  at  the  Monroe  circuit 
in  January,  1865,  before  Hon.  J.  C.  Smith  and  a  jury. 
Upon  the  trial  it  appeared  that  Mr.  Claffy  had  resided  many 
years  in  Kochester.  For  six  months  or  more,  previous  to  his 
death,  he  was  sick  and  confined  to  the  house.  Five  months 
before  his  death  he  married  the  defendant,  Mary  Claffy.  He 
and  his  wife  were  members  of  the  Catholic  church.  He  had 
three  brothers.  Shortly  after  his  marriage,  Mr.  Claffy  con- 
templated the  disposition  of  his  property  to  some  charity, 
in  his  Ufetime,  and  sent  for  and  consulted  with  Father 
O'Brien  on  the  subject.  Soon  after,  Father  Early  had  an 
interview  with  Mr.  Claffy  and  wrote  for  the  bishop  to  come 
down.  The  bishop  came  and  had  an  interview  with  Mr. 
Claffy.  He  then  went  to  the  house  of  Father  Early  and 
drew  an  instrument,  bequeathing  all  the  property  to  himself, 
and  got  Father  Early  to  go  and  read  it  to  the  sick  man,  and 
Bee  if  he  would  assent  to  it.  The  mission  of  Father  Early 
was  successful.  About  six  weeks  after  this,  on  the  3d  of 
May,  the  bishop  came  again  to  Kochester  and  went  with 
Father  O'Brien  to  see  Mr.  Claffy.  Finding  him  very  iU,  the 
bishop  proceeded  to  draw  a  will,  substantially  like  the  first, 
but  omitting  the  name  of  Mr.  Lester,  as  executor,  and  leav- 
ing Father  Early  sole  executor.  Father  O'Brien  was  sent 
for  another  priest  to  witness  the  will,  but  not  finding  him, 
procured  Mr.  Wier  as  one  of  the  witnesses.  The  will  was 
not  written  at  Mr.  Claffy's  request,  but  he  permitted  it,  to 
please  the  bishop.  At  the  time  the  bishop  was  writing,  Mr. 
Claffy  told  his  wife  it  was  not  his  will,  and  it  was  of  no  con- 
sequence. This  paper  was  left  with  Mrs.  Claffy.  The  next 
morning,  May  4,  the  bishop  came  to  Mr.  Claffy's  again,  and 
had  an  interview  with  him,  when  a  third  paper  was  written, 
which,  reciting  the  will  of  the  previous  night,  requested  the 
bishop  :  Ist.  To  cancel  the  mortgage  to  the  Buffalo  Deaf  and 
Dumb  Asylum ;  2d.  To  not  give  the  annuity  to  the  widow 
in  case  the  law  allowed  her  dower ;  3d.  To  give  $1000  to  a 
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Buffalo  lunatic  asylum;  4th.  To  give  $1000  to  the  tower 
of  the  Buffalo  Cathedral ;  5th.  The  balance  he  would  gladly 
see  distributed  among  all  the  orphan  asylums  of  the  diocese ; 
and  lastly,  $2000  to  the  brother  Daniel.  This  was  signed 
by  Claffy.  This  paper  was  taken  by  the  bishop,  and  never 
appeared  while  Claflfy  lived.  $8000  of  Mr.  daffy's  property 
was  in  a  mortgage  of  the  bishop  on  St.  Mary's  church, 
Kochester,  $2350  in  a  bond  and  mortgage  of  the  bishop  on 
the  Deaf  and  Dumb  Asylum,  of  Buffalo,  and  about  $1500 
in  a  mortgage  given  by  Father  Moore.  Mr.  Clafiy  told  his 
wife  frequently  to  destroy  the  will.  The  night  of  his  death, 
she  asked  him  if  he  wanted  the  will  left  so,  and  he  said  no, 
and  directed  her  to  burn  it,  which  she  did  in  his  presence. 
There  was  no  evidence  to  show  that  Mr.  Claffy  knew  the  con- 
tents of  the  paper  executed  May  4,  or  that  he  wished  to  give 
any  thing  to  any  of  the  institutions  therein  named,  with  a 
single  exception.  The  evidence  was  clear  that  the  will  was 
not  in  accordance  with  his  previously  declared  intentions,  and 
^did  not  represent  his  wishes.  The  following  questions  were 
aii62DPHgd  to  the  jury.  Their  answers  thereto  foDow  the 
questio^ife 

,  ."1st;  Did  James  ClaflFy,  on  or  about  the  3d  of  May,  1863, 
mate  iis  last  will  and  testament  ?  Answer.  The  testator 
didyXipJi  the  3d  day  of  May,  1863,  execute  an  instrument 
purpojj^ng  to  be  his  last  will  and  testament. 

2(1.  If  he  did,  what  were  the  contents  of  said  will  ?  An- 
swer. The  contents  of  said  will  are  as  set  forth  in  the  instru- 
ment as  shown  to  be  a  copy  of  said  will,  (not  signed,)  dated 
May  3,  1863,  and  marked  Pl'ff,  No.  2. 

3d.  Was  such  will  destroyed  ?  and  if  so,  when  and  by  whom, 
and  at  whose  request  ?  In  whose  presence  was  such  destruc- 
tion and  such  request  made  ?  AnswSr.  Such  will  was  de- 
stroyed on  the  night  of  the  death  of  Mr.  Claffy,  by  Mrs. 
Claflfy,  at  the  request  of  her  husband.  Such  request  for  its 
destruction,  and  its  destruction,  were  not  made  in  the  pres- 
ence of  any  one  except  Mr.  Claffy  and  his  wife. 
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4th.  If  destroyed,  was  the  said  will  destroyed  by  the  direc- 
tion of  the  said  James  Claffy  in  his  lifetime,  or  was  the  same 
destroyed  fraudulently  by  any  person  in  the  lifetime  of  the 
said  testator  or  afterwards  ?  Answer.  Such  will  was  destroyed 
in  the  lifetime  of  the  testator,  and  not  fraudulently. 

5th.  Was  said  will  procured  to  be  made  or  executed  by 
undue  influence  on  the  part  of  the  plaintiff  or  any  one  in  his 
behalf?     Answer.  In  the  aflirmative. 

6th.  Was  said  will  procured  to  be  made  or  executed  by 
fraud  on  the  part  of  the  plaintiff  or  any  one  in  his  behalf? 
Answer.  The  circumstances  under  which  said  will  was  made 
and  executed,  together  with  the  relative  influence  existing 
between  bishop,  priest  and  deceased  at  the  time  of  his  ap- 
parent approaching  close  of  life  tended  to  produce  an  undue 
influence  on  the  mind  and  feelings  of  deceased,  whereby  he 
was  induced  to  execute  said  will." 

The  plaintiff  moved  at  special  term,  on  a  case,  for  a  new 
trial.  The  court  denied  the  motion,  and  ordered  judgment 
for  the  defendants,  on  the  special  verdict.  The  plaintiff 
thereupon  appealed  to  the  general  term. 

Miller  &  CBrten,  for  the  appellant. 

J.  (7.  Cochrane^  for  the  respondents. 

By  the  Courts  E.  Darwin  Smith,  J.  This  case  comes 
before  us  upon  appeal  from  an  order  made  at  a  special  term 
denying  an  application  on  the  part  of  the  plaintiff  for  a  new 
trial  and  ordering  judgment  for  the  defendants  dismissing  the 
plaintiff's  complaint. 

The  order  at  special  term  was  based  upon  the  pleadings  in 
the  action  and  the  verdict  or  finding  of  the  jury  upon  certain 
issues  sent  to  the  circuit  for  trial  under  a  previous  order  of 
this  court.  The  case  received  no  particular  examination  at 
special  term,  and  no  opinion  was  written  by  the  judge  there ; 
but  the  decision  was  rather  pro  forma  that  the  case  might 
more  readily  come  before  us  at  general  term. 
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The  action  is  one  in  equity,  to  establish  a  lost  or  destroyed 
will,  and  in  such  cases  the  issues  sent  to  a  jury  for  trial  are 
merely  to  inform  the  conscience  of  the  court,  and  the  strict 
rules  applicable  to  the  trial  of  common  law  actions  at  the 
circuit  are  not  usually  applicable  in  the  examination  of  the 
case  on  the  review  of  proceedings  at  the  trial,  in  this  court. 
{Forrest  v.  Forrest,  25  N,  Y.  Rep,  510.) 

But  irrespective  of  this  consideration,  I  will  examine  the 
particular  exceptions  taken  in  this  case  upon  their  merits. 

The  first  exception  presented  for  consideration  arises  upon 
the  exclusion  of  the  plaintiff,  as  a  witness  in  his  own  behalf, 
to  prove  conversations  had  between  the  plaintiff  and  the  de- 
ceased at  the  time  of  making  the  will,  and  before,  on  the 
subject  of  this  will.  This  evidence  was  objected  to  on  the 
ground  that  the  witness  was  not  competent  to  testify  as  to 
personal  transactions  with  the  deceased. 

Section  399  of  the  Code  gives  the  party  to  an  action  the 
right  to  be  examined  as  a  witness  on  his  own  behalf,  in  all 
cases  when  the  opposite  party  to  the  transaction  under  con- 
sideration is  living ;  but  where  such  party  is  dead,  and  the 
action  is  brought  by  or  against  the  executors,  administrators, 
heirs  at  law,  next  of  kin  or  assignee  of  such  deceased  persons, 
when  they  have  derived  their  rights  or  cause  of  action  imme- 
diately from  such  deceased  person,  then  the  party  plaintiff  or 
defendant  can  not  be  examined  as  a  witness  in  his  own  be- 
half in  respect  to  any  transaction  or  communication  had 
personally  with  such  deceased  person.  That  is  this  case  pre- 
cisely. The  plaintiff  derives  his  right  of  action,  if  he  has  any, 
from  the  deceased  person,  and  the  action  is  against  the  ad- 
ministrators and  next  of  kin  of  such  deceased  person.  The 
defendants  derive  their  rights  immediately  from  the  deceased 
person.  The  plaintiff  is  not,  under  the  section  referred  to, 
entitled  to  give  any  evidence  of  the  kind  offered  against  such 
person. 

The  decision  of  the  circuit  judge,  upon  this  point,  was 
clearly  right,  and  this  exception  is  not  well  taken.     The  ex- 
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ception  is  to  the  admission  of  the  testimony  of  Blackman  and 
Quin,  I  think,  not  well  taken.  The  testimony  I  do  not  think 
related  to  a  time  too  remote  to  be  admitted,  and  I  do  not 
think,  besides,  that  it  was  of  any  particular  consequence,  or 
likely  to  have  had  any  especial  influence  in  the  determination 
of  the  issues  by  the  jury. 

The  next  exception  presents  a  question  of  more  importance 
and  difficulty.  The  circuit  judge  was  requested  to  charge 
the  jury,  that  if  the  will  in  question  was  destroyed  in  the 
presence  of  James  Claffy,  (the  testator,)  and  at  his  request, 
but  not  in  the  presence  of  two  witnesses  as  required  by  the 
statute,  such  destruction  was  fraudulent.  , 

The  circuit  judge  refused  so  to  charge,  and  the  plaintife' 
counsel  duly  excepted  to  such  refusal.  This  request  and  ex- 
ception have  relation  to  sections  42  and  67  of  chapter  6  of 
part  3  of  the  Kevised  Statutes.     (  Vol,  2,  pp.  64  and  68.) 

Section  63  of  the  same  chapter  provides,  that  whenever 
any  will  of  real  or  personal  estate  shall  be  lost  or  destroyed 
by  accident  or  design,  the  Court  of  Chancery  shall  have  the 
same  power  to  take  proof  of  the  execution  and  validity  of 
such  will,  and  to  establish  the  same,  as  in  the  case  of  lost 
deeds.  Then  section  67  declares  as  follows :  "  No  will  of  any 
testator  who  shall  die  after  this  chapter  takes  effect  as  a  law 
shall  be  allowed  to  be  proved  as  a  lost  or  destroyed  will  unless 
the  same  shall  be  proved  to  have  been  in  existence  at  the 
time  of  the  death  of  the  testator ;  or  be  shown  to  have  been 
fraudulently  destroyed  in  the  lifetime  of  the  testator." 

Section  42  provides  that  no  will  in  writing,  nor  any  part 
thereof,  shall  be  revoked  or  altered  otherwise  than  by  some 
other  will,  &c.  duly  executed  as  required  by  law,  '^unless  such 
will  be  burnt,  torn,  canceled,  obliterated  or  destroyed  with 
intent  and  for  the  purpose  of  revoking  the  same,  by  the  tes- 
tator himself,  or  by  another  person  in  his  presence,  by  the 
directions  and  consent  of  the  testator,  and  the  fact  of  such 
injuring  or  destruction  shall  be  proved  by  at  least  two  wit- 
nesses.'* 
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Now  it  clearly  appears,  in  this  case,  and  did  at  the  circuit, 
and  the  jury  have  so  found,  that  the  will  in  question  was 
destroyed  by  the  defendant,  Mrs,  Clafiy,  in  the  presence  and 
by  the  direction  of  her  husband  on  the  night  of  his  decease, 
but  not  in  the  presence  or  with  the  knowledge  of  any  other 
person. 

It  is  quite  clear,  therefore,  that  this  will  was  not  duly  re- 
voked according  to  the  provisions  of  section  42  aforesaid, 
which  was  designed  most  unquestionably  to  declare  the  rule 
applicable  to  all  cases  of  revocation  of  wills  once  duly  made 
and  executed.  The  will  of  the  deceased,  Mr.  Clafiy,  having 
been  in  fact  destroyed,  but  not  with  such  formalities  as  the 
statute  requires  for  the  revocation  of  wills,  it  was  argued  by 
counsel  at  the  circuit,  and  the  same  argument  is  urged  here, 
that  such  destruction  must  be  deemed  in  law  a  fraudulent 
destruction  of  such  will  in  the  life  time  of  the  testator  within 
the  meaning  and  intent  of  section  68. 

Sections  42  and  67  are  parts  of  the  same  statute,  and 
should  doubtless  be  construed  together,  and  both  be  given  full 
effect  and  made  to  harmonize  if  possible.  In  this  view,  I  was 
at  first  inclined  to  think  that  we  might  hold  that  any  de- 
struction of  a  will  in  the  lifetime  of  the  testator,  not  so  done 
as  to  revoke  such  will  according  to  the  provisions  of  section 
42,  should  be  deemed  a  fraudulent  destruction  of  the  will 
under  section  67,  so  as  to  allow  and  authorize  this  court  to 
establish  it  as  a  lost  or  destroyed  will.  Otherwise,  as  is  quite 
apparent,  a  will  of  personal  property — and  such  is  the  will  in 
this  case — duly  executed  and  not  lawfully  revoked,  but  burnt 
or  otherwise  unlawfully  destroyed,  would  be  virtually  annulled 
by  the  simple  refusal  of  this  court  to  establish  it,  though  we 
admitted  it  to  be  a  valid  will  and  unrevoked. 

A  will  of  real  estate  would  stand  upon  a  different  footing, 
and  might  be  proved  at  common  law  like  a  lost  or  destroyed 
deed. 

But  such  a  view  of  that  section  has  no  where  been  taken 
by  the  court,  as  I  can  find,  and  a  different  view  of  this  sec- 
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tion  was  taken  by  this  court  in  the  third  district,  in  Har-- 
ris  V.  Harris^  (36  Barby  88.)  In  that  case  a  suit  was  insti- 
tuted like  this  to  establish  the  will  as  a  lost  or  destroyed 
will,  and  the  complaint  was  dismissed  because  the  contents 
of  the  will  were  not  proved  by  two  witnesses  as  required  in 
said  section  67,  though  it  was  found  that  the  will  was  frau- 
dulently destroyed  after  the  death  of  the  testator.  In  an 
action  at  law,  subsequently  commenced,  the  will  was  set  up 
and  sought  to  be  proved  with  the  view  to  hold  certain  real 
estate  therein  devised,  under  the  same  as  a  valid,  unrevoked 
will.  The  court  held  that  the  question  was  res  Judicata^  and 
that  the  decision  in  the  former  suit  in  equity  was  conclusive 
upon  the  parties  in  respect  to  the  validity  of  the  will,  so  far 
that  the  same  could  not  be  proved  for  any  purpose  in  conflict 
with  the  provisions  of  said  section  67,  requiring  two  witnesses 
to  its  contents,  or  one  with  a  correct  copy  or  draft,  such  copy 
or  draft  being  deemed  equivalent  to  one  witness.  This  deci- 
sion impliedly  allows  that  a  will  of  real  property  might  be 
established  at  common  law,  though  the  court,  in  equity, 
would  not  establish  it  under  section  67,  unless  the  refusal  to 
establish  it  in  equity  was  based  upon  want  of  proof  of  the 
contents  of  the  will  as  prescribed  in  section  67.  The  impli- 
cation from  this  decision,  and  also  from  the  decision  in  Smith 
V.  Waity  (4  Barb,  30,)  is,  that  these  two  sections  may  each 
have  full  operation  and  effect  upon  different  cases,  and  that 
a  will  may  be  held  valid  at  common  law,  under  section  42, 
and  proved  as  a  lost  will  unrevoked  under  section  42,  which 
the  court  in  equity  would  not  establish  under  section  67. 
The  case  of  Knapp  v.  Knappj  (10  N.  T,  Bep.  276,)  was  an 
action  in  partition.  The  defendant  denied  that  the  parties 
were  tenants  in  common,  and  claimed  the  premises  under  a 
will.  On  the  trial  he  proved  the  former  due  execution  of 
the  will,  but  did  not  produce  it  or  prove  its  destruction,  but 
offered  to  prove  the  contents  by  parol.  His  offer  was  over- 
ruled on  the  ground  that  he  had  not  proved  the  execution  of 
the  will  at  the  time  of  the  death  of  the  testator,  or  that  it 
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had  been  fraudulently  destroyed  before  the  testator's  death, 
or  lost  or  destroyed  afterwards.  This  decision  was  affirmed 
in  the  Supreme  Court  in  the  6  th  district,  and  in  the  Court 
of  Appeals,  upon  the  ground  that  the  presumption  was,  that 
a  will  not  found  at  the  death  of  the  testator  was  destroyed 
by  him  animo  revocandi. 

The  will  in  this  case  was  not  proved  to  have  been,  in  fact, 
destroyed  in  the  life  of  the  testator,  and  none  of  the  cases 
that  I  have  been  able  to  find  give  any  sanction  to  the  doc- 
trine that  a  destruction  of  a  will  in  the  life  time  of  the  testa- 
tor with  his  knowledge  and  assent,  and  by  his  direction,  could 
in  any  case  be  considered  a  fraudulent  destruction,  under  sec- 
tion 67,  although  not  in  the  form  to  revoke  the  will  under 
section  42.  But  whatever  might  be  the  rights  of  parties 
claiming  under  a  will  of  real  estate  when  found  to  have  been 
duly  made,  and  not  proved  to  have  been  revoked  animo  revo- 
candiy  with  the  formalities  required  by  section  42, 1  think 
there  can  be  no  doubt  that  the  power  of  the  courts  of  equity 
to  establish  a  lost  or  destroyed  will,  is  restricted  by  the  ex- 
press terms  of  section  67,  to  the  cases  therein  mentioned,  and 
can  only  be  exercised  in  the  two  cases  as  therein  prescribed  ; 
first,  when  the  will  shall  be  proved  to  have  been  in  existence 
at  the  time  of  the  death  of  the  testator ;  or,  secondly,  when  it 
is  found  to  have  been  destroyed  firaudulently  in  the  lifetime 
of  the  testator.  ^ 

The  question  of  the  fraudulent  destruction  of  a  will,  under 
this  section,  must  be  one  of  fact.  Fraud  is  never  to  be 
presumed.  This  is  a  fundamental  rule.  It  is  never  to  be 
imputed  or  inferred,  but  must  be  proved  by  satisfactory 
evidence. 

The  fraud  in  the  destruction  of  a  will  must  consist  in  some 
deceitful  contrivance,  device  or  practice,  to  defeat  the  wishes 
and  intent  of  the  testator  in  regard  to  his  will.  The  fraud 
can  only  be  alleged  as  against  him,  for  during  his  life  no  one 
else  can  have  any  legal  rights  or  vested  interests  in  a  will,  to 
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be  defrauded.  No  one  else  can  be  defrauded,  until  after  his 
death,  by  the  destruction  of  his  will. 

The  testator  has  the  unqualified  right,  while  in  the  full 
possession  of  his  facilities,  to  destroy  his  own  will  at  any  time, 
or  in  any  mode  or  manner  he  pleases,  and  I  can  not  see  how 
it  can  be  alleged  or  held  that  any  fraud  is  or  can  be  com- 
mitted by  any  person  in  destroying  or  assisting  to  destroy  a 
will  by  the  express  direction  and  in  the  presence  of  the  testa- 
tor, though  it  be  not  done  in  the  presence  of  two  witnesses  so 
as  to  revoke  i^  under  section  42.  The  refusal,  therefore,  of 
the  circuit  judge  to  instruct  the  jury  in  this  case,  that  if  this 
will  was  destroyed  in  the  presence  of  James  Claffy  and  at  his 
request,  but  not  in  the  presence  of  two  witnesses  as  required 
by.  section  42,  such  destruction  was  fraudulent,  was  not  erro- 
neous, and  the  exception  to  such  refusal  was  not  well  taken. 

It  follows  that  the  finding  of  the  jury,  upon  this  branch 
of  the  case,  that  the  will  was  destroyed  by  Mrs.  Claffy  at  the 
request  of  her  husband,  and  that  it  was  so  destroyed  in  his 
lifetime  and  in  his  presence,  and  not  fraudulently,  necessa- 
rily precludes  the  establishment  of  such  will  as  a  lost  or  de- 
stroyed will,  in  this  court,  and  leads  to  the  affirmance  of  the 
order  or  judgment  of  the  special  term. 

But  if  we  could  get  over  this  difficulty,  I  do  not  see  why 
the  finding  of  the  jury,  that  the  will  was  procured  to  be  made 
or  executed  by  undue  influence  on  the  part  of  the  plaintiff,  is 
not  equally  conclusive  against  establishing  the  will. 

This  was  a  question  of  fact.  There  was  considerable  con- 
flict in  the  evidence  upon  this  issue,  and  certainly  evidence 
sufficient  to  warrant  the  finding  of  the  jury.  There  is  noth- 
ing in  the  case  to  lead  us  to  believe  that  the  jury  were  in  any 
respect  influenced  by  passion  or  prejudice.  The  case  was 
very  fairly  submitted  to  them  by  the  circuit  judge,  and  no 
exceptions  were  taken  to  his  charge.  We  can  not  see,  under 
such  circumstances,  upon  what  principle  we  should  be  au- 
thorized to  dissent  from  the  verdict,  or  direct  the  case  upon 
this  issue  to  be  submitted  to  another  jury.    It  is  true  that  in 
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such  cases,  the  granting  or  refusing  a  new  trial  is  in  the  dis- 
cretion of  the  court,  in  view  of  the  whole  proceedings  upon 
the  trial  and  the  findings  of  the  jury  ;  but  clearly  the  court 
should  not  grant  a  new  trial  after  a  full  and  fair  trial  at  the 
circuit,  unless  the  verdict  is  particularly  unsatisfactory  in  its 
essential  and  material  findings. 

We  think  we  can  not,  in  review  of  the  whole  case  as  pre- 
sented upon  the  trial,  say  that  the  verdict  is  to  us  thus 
unsatisfactory. 

The  order  refusing  to  grant  a  new  trial,  and  the  judgment 
dismissing  the  plaintiff's  complaint,  must  therefore  be  affirmed 
with  costs. 

[MoHBOB  Gbhbbal  Tbbh,  December  4, 1866.  J<^moH,  /.  (7.  Smith  and  K, 
J),  Smith,  JoBtices.] 


Lawbenoe,  appellant^  vs.  Nobton  and  others,  respondents. 

Where  two  of  the  sabscribing  witnesses  to  a  wiU  are  dead,  and  the  third  recol- 
lects nothing  as  to  the  execution  of  the  instrument,  nor  whether  the  other 
witnesses  were  present,  being  able  to  prove  only  his  own  handwriting,  resort 
may  be  had  to  proof  of  the  handwriting  of  all  the  subscribhig  witnesses,  and 
of  the  signature  of  the  testator  to  each  page  and  at  the  end  of  the  will,  and 
of  the  fsict  that  the  whole  paper,  including  the  attestation  clause,  is  m  his  hand- 
writmg. 

The  statute  only  requires  the  surviving  witness  to  be  examined.  After  that 
has  been  done,  if  the  proof  is  insufficient,  the  parties  may  resort  to  the  next 
best  evidence— the  handwriting  of  the  subscribing,  witnesses. 

Where  it  was  proved  before  the  surrogate  that  a  will  was,  in  all  its  parts,  in  the 
handwriting  of  the  testator ;  that  he  had  signed  it  in  a  form  at  the  end  of 
each  sheet,  as  is  ftsual  only  in  regard  to  wills ;  that  it  contained  an  attesta- 
tion clause  declaring  that  all  the  statutory  requisites  as  to  execution  were  com- 
plied with ;  and  from  the  wording  of  the  paper,  throughout,  and  the  mode 
of  executing  it,  it  was  apparent  that  the  testator  knew  what  the  requisites  to 
the  execution  of  a  will  were ;  SM  that  these  Ikcts,  in  connection  with  proof 
of  the  handwriting  of  the  subscribing  witnesses,  were  amply  sufficient  to 
sustain  the  instrument  as  a  will,  after  proof  of  the  death  of  two  of  the  wit- 
nesses and  the  inability  of  the  survivor  to  recollecct  the  transaction  which  he 
was  called  to  witness. 
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THIS  appeal  is  taken  from  a  decree  of  the  surrogate  of 
New  York,  refusing  to  admit  to  probate  a  will  of  Abra- 
ham E.  Lawrence,  as  not  sufficiently  proven,  and  granting 
administration  to  persons  claiming  to  be  his  heirs  at  law. 

The  will  proposed  for  probate  was  dated  9th  December, 
1839,  and  was  executed  in  the  presence  of  three  witnesses, 
having  the  usual  attestation  clause.  The  testator's  name 
was  signed  to  each  page  of  the  will  and  at  the  end  of  it. 

Upon  the  hearing  before  the  surrogate,  it  appeared  that 
two  witnesses  were  dead,  one  having  died  in  1845,  and  one 
in  1855.  The  handwriting  of  both  the  witnesses  who  were 
dead  was  proven.  The  third  witness,  Van  Benschoten,  was  ex- 
amined. He  proved  the  signature  to  the  will  as  a  witness 
was  his  writing,  as  well  as  the  place  of  residence,  but  did  not 
recollect  any  thing  as  to  the  execution  of  the  will,  nor  whether 
the  other  witnesses  were  present ;  in  short,  he  had  no  recollec- 
tion of  any^ind  as  to  the  execution  or  as  to  the  presence  of 
the  other  witnesses.  The  surrogate  decided  that  the  paper 
propounded  was  not  executed  and  attested  as  a  last  will  and 
testament  in  the  manner  prescribed  by  law  therefor,  and  pro- 
bate thereof  was  denied.  He  also  decided  that  certain  per- 
sons opposing  the  probate  of  the  will,  were  grandchildren  of 
the  deceased,  and  his  only  heirs  at  law.  From  this  decision 
an  appeal  was  taken  to  this  coiirt. 

W.  FuUerton  and  Gilbert  Dearty  for  the  appellants. 

B.  J.  Blackman,  for  the  respondents. 

By  the  Court,  Ingbaham,  J.  The  main  question  in  this 
case  properly  before  us  is,  whether  the  paper  propounded  for 
probate,  was  sufficiently  proved  to  admit  the  same  to  probate. 
The  death  of  two  of  the  witnesses  and  the  utter  forgetfulness 
by  the  surviving  witness  of  the  execution  of  the  paper  by  the 
dedeased,  makes  it  impossible  to  prove  the  direct  execution. 
The  parties  then  proved  the  handwriting  of  aU  the  witnesses^ 
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the  signature  of  the  deceased  to  the  different  pages  and  at 
the  end,  and  the  whole  body  of  the  paper  with  the  attesta- 
tion clause  to  be  entirely  in  the  handwriting  of  Abraham  R. 
Lawrence,  deceased.  The  question  then  arises,  in  this  case, 
whether  a  will  apparently  correct  on  its  face,  can  be  proven 
when  all  the  witnesses  are  dead  or  have  forgotten  all  the  mat- 
ters connected  with  its  execution.  It  is  not  objected  that 
there  is  any  evidence  to  show  a  want  of  compliance  with  any 
of  the  forms  required  by  the  statute  as  to  the  execution  of 
wills.  These  forms  on  the  face  of  the  paper  appear  to  hav^ 
been  complied  with.  The  attestation  clause  is  full,  and  de-' 
clares  that  these  requisites  were  complied  with,  and  irom 
the  wording  of  this  paper  throughout  and  the  mode  of  exe- 
cuting, it  is  apparent  that  the  deceased  was  familiar  with,  or 
had  been  instructed  as  to  what  was  necessary  to  the  valid 
execution  of  such  a  paper.  No  objection  is  made  to  his  com- 
petency at  that  time,  or  to  any  other  cause  connected  vnth 
the  will,  except  the  insufficiency  of  the  proof  of  execution. 

It  is  said  by  Bradford,  surrogate,  in  Peebles  v.  Cb^c, 
(2  Brad/.  226,)  that  the  proof  of  a  will  abides  by  the  same 
rules  of  evidence  as  prevailed  in  all  other  judicial  investiga- 
tions. The  question  for  the  court  Is  the  feotum  of  the  instru- 
ment, and  that  may  be  proved  in  the  very  teeth  of  the  sub- 
scribing witnesses.  So  if  the  subscribing  witnesses  all  swear 
that  the  will  was  not  duly  executed,  proof  may  be  given  ali- 
unde of  its  execution.    (Jackson  v.  Christman^  4  Wend.  277.) 

Nor  are  the  provisions  of  the  statute,  (2  B.  S.  p.  58,  §§  13, 
16,)  such  as  to  preclude  the  admission  of  proof  of  hand- 
writing and  other  matters  to  establish  the  will,  where  some 
of  the  witnesses  are  dead  and  others  do  not  remember  the 
occurrence.  •  Those  provisions  are  merely  directory,  in  those 
especial  cases,  and  do  not  apply  to  cases  of  a  different  nature 
fix)m  the  one  specially  enumerated.     (Peebles  v.  Ca^e,  supra.) 

The  act  of  1837,  ch.  460,  §  20,  provides  that  if  all  the 
witnesses  to  a  will  be  dead,  insane,  out  of  the  state  or  incom- 
petent to  testify,  the  surrogate  may  take  proof  of  the  hand- 
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writing  of  the  testator  and  of  the  subscribing  witnesses,  and 
of  such  other  facts  as  would  be  proper  to  prove  such  will  on 
a  trial  at  law,  and  admit  the  same  to  probate,  &c.  As  this 
applies  to  a  case  where  all  the  witnesses  are  unable  to  testify, 
it  does  not  cover  the  present  If  it  did,  it  would  be  authority 
to  warrant  the  admission  and  approvt^  of  the  evidence  given 
in  this  case.  In  Hands  v.  JameSy  (Com,  531,)  where  all 
the  witnesses  were  dead,  the  will  was  sustained  on  circum- 
stantial evidence.  In  the  case  of  a  lost  will,  where  only  one 
witness  was  examined  and  he  did  not  recollect  the  names  of 
the  other  witnesses,  it  was  admitted  on  other  testimony. 
{Dan  V.  Broum,  4  Cotven,  489.)  If  all  the  witnesses  are 
dead,  proof  of  their  handwriting  and  that  of  the  testator,  is 
proper  to  be  left  to  the  jury  upon  the  question  whether  it 
may  not  be  presumed  that  the  formalities  of  the  statute  were 
observed.  (Jackson  v.  iwjwere,  5  Cowen^  221,  224.  See 
also  Thompson  v.  Hall^  14  L.  and  Eq,  Rep,  596.) 

The  case  of  Ors&r  v.  Orser^  (24  N,  T.  Rep,  51,)  is  a  strong 
case  to  show  that  a  will  may  be  sustained  even  where  one  of 
the  witnesses,  who  is  examined,  may  not  be  able  to  state  that 
the  necessary  formalities  had  attended  its  execution.  In 
that  case  one  of  the  witnesses  testified  that  nothing  was  said 
by  the  testator,  in  the  conversation  with  the  deceased  witness, 
about  the  will,  and  yet  the  court  held  that,  notwithstanding, 
the  jury  might  find  from  proof  of  handwriting  of  the  other 
witness  and  other  facts,  that  the  will  was  properly  executed. 

In  Tarrant  v.  Ware^  reported  in  note,  (25  N.  Y,  Rep, 
427,)  a  will  was  held  valid  on  proof  of  one  witness,  against 
the  testimony  of  the  other,  that  she  was  not  requested  to 
sign  as  a  witness,  and  that  there  was  no  publication  of  the 
instrument  as  a  will.  Several  cases  are  cited  in  that  opinion 
to  show  that  the  evidence  of  a  witness  against  the  proper 
execution  is  not  conclusive  to  prevent  its  admission  to 
probate.  In  Rice  v.  Oldfield,  (Strange,  1096,)  where  all  the 
witnesses  denied  their  signatures,  evidence  to  contradict  them 
Vfs^^  j-eceiyed  and  th^  '^ijl  supported.     (See  also  4  B^trVi  ?2; 
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414.)  Various  cases  may  be  found  where  the  forgetfulness 
of  a  witness  as  to  the  occurrences  at  the  execution  of  a  will 
is  not  considered  enough  to  prevent  the  establishment  of  the 
will.  (Nelson  v.  McOtfferty  3  Barh,  Ch.  158.  Jauncey  v. 
Thorne,  2  id,  40.  Trustees  af  Auburn  Seminary  v.  Calhoun^ 
25  N.  r.  Bep,  422.  Peck  v.  Cary,  27  id,  10.  Jarman  on 
WilU,  226.) 

In  Chaffee  v.  Baptist  Miss,  Convention,  (10  Paige,  89,  90,) 
the  Chancellor  says  :  "Prudence  requires  that  a  proper  attes- 
tation clause  should  be  drawn  showing  that  all  the  statute 
formalities  were  complied  with,  not  only  as  presumptive  evi- 
dence of  the  fact,  in  case  of  the  death  of  the  witnesses,  or 
where  from  the  lapse  of  time  they  can  not  recollect  what  did 
take  place,  but  also  for  the  purpose  of  showing  that  the  per- 
son who  prepared  the  will  knew  what  the  requisite  formalities 
were."  In  Cheeney  v.  Arnold,  (18  Barb,  434,  438,)  the  Judge 
says :  "Where  the  witnesses  are  dead,  or  from  lapse  of  time 
do  not  remember  the  circumstances  attending  the  attestation, 
the  law,  after  the  production  of  the  evidence,  if  there  are  no 
circumstances  of  suspicion,  will  presume  a  proper  execution  of 
the  will,  particularly  where  the  attesting  clause  is  full  After 
the  lapse  of  twenty-five  years,  unless  it  appears  affirmatively 
that  the  will  was  not  duly  executed,  the  law  will  not  set  it 
aside  or  declare  it  invalid  because  the  attesting  witnesses  do  not 
recollect  that  all  the  requirements  were  complied  with.  The 
law  requires  no  such  absurdity." 

Nor  do  I  think  there  is  any  ground  for  the  argument  that 
these  rules  do  not  apply  where  one  witness  is  living  and  may 
be  examined,  so  as  to  exclude  proof  of  the  handwriting  of 
the  deceased  witness.  The  statute  requires  the  living  witness 
to  be  examined,  but  does  not  place  the  decision  on  his  evi- 
dence, even  if  he  remembers  the  transaction.  If  he  has  for- 
gotten all  the  circumstances  attending  the  execution,  he  is 
no  better  on  the  proof  of  the  will  than  the  dead  witness.  In 
either  case,  resort  must  be  had  to  the  proof  of  handwriting 
and  the  corroborating  circumstances.     Surely  if  a  witness 
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who  positively  denies  the  execution  of  the  will  and  his  own 
signature  may  be  contradicted  and  the  will  sustained  by 
proof  of  the  handwriting  of  the  witnesses,  such  evidence 
should  be  sufficient  where  the  witnesses  have  forgotten  all 
traces  of  the  transaction. 

The  statute  only  requires  the  living  witness  to  be  examined. 
After  that  has  been  done,  if  the  proof  is  insufficient,  the 
parties  may  resort  to  the  next  best  evidence,  the  handwriting 
of  the  witnesses. 

The  evidence  in  this  case  is,  in  my  judgment,  amply  suffi- 
cient to  prove  the  execution  of  this  instrument.  The  proof 
of  the  handwriting  of  the  three  witnesses,  with  a  full  attes- 
tation clause ;  the  fact  that  the  will  in  all  its  parts  is  in  the 
handwriting  of  the  testator ;  that  he  has  signed  it  in  a  fonu 
at  the  end  of  each  sheet  as  is  usual  only  in  regard  to  wills ; 
and  that  the  testator,  by  the  forms  he  used,  showed  that  he 
was  conversant  with  the  necessary  requisites  to  the  execution 
of  a  will,  are  facts  amply  sufficient  to  sustain  it  as  a  will, 
after  proof  of  the  death  of  the  witnesses  or  their  inability  to 
recollect  the  transaction  which  they  were  called  to  witness. 

We  are  of  the  opinion  that  the  evidence  was  sufficient  to 
admit  the  will  to  probate. 

The  decree  of  the  surrogate  is  reversed,  and  the  case  remit- 
ted to  the  surrogate  with  directions  to  admit  the  will  to 
probate. 

[Nbw  Tobk  Obvbxal  Tbbjc,  January  2, 1866.  Gm.  Q.  Bammrdf  CUrkt  and 
Jitgrdham^  Jostioes.] 
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Appleby  vs.  The  Firemen's  Fund  Insurance  Company. 
The  Same  vs.  The  Astor  Fire  Insurance  Company. 

If,  after  an  insarance  is  effected  upon  goods  in  a  specified  building,  the  insured 
rent  a  part  of  the  building  to  other  persons,  who  apply  the  same  to  puiposev 
prohibited  by  the  policy  as  being  hazardous  or  extra  hazardous,  this  will 
avoid  the  policy,  although  the  goods  insured  are  not  in,  that  part  of  the  build- 
ing so  let. 

Where  an  insurance  is  made  upon  goods  in  a  specified  building,  generally,  so 
as  to  coyer  goods  in  any  part  of  it,  the  insured  can  not  escape  the  oonaeu 
quanoes  of  allowing  a  hazardous  business  to  be  carried  on  in  any  part  of  the 
building  by  tenants,  by  showing  that  he  only  occupied  a  part  of  the  building, 
and  not  the  whole,  as  described  in  the  policy. 

THE  same  question  is  presented  in  these  cases,  but  under 
different  aspects.  The  actions  were  upon  policies  of 
insurance,  by  which  the  defendants  insured  the  plainti£& 
against  loss  or  damage  by  fire,  on  merchandise  contained  "in 
the  brick  store  No.  360  Pearl  street,"  in  the  city  of  New 
York.  The  evidence  showed  that  after  the  insurance  was 
made,  the  insured  rented  a  part  of  the  premises,  viz :  the 
upper  stories  of  the  building,  to  other  persons  who  carried  on 
therein  the  business  of  putting  together  the  frames  of  chairs 
which  had  been  made  elsewhere.  This  was  claimed  to  be  a 
manufactory  increasing  the  risk  and  bringing  the  case  within 
the  exception  of  the  policy,  that  a  manufacturing  establish- 
ment or  workshop  should  be  considered  as  hazardous  and 
extra  hazardous,  and  the  provision  that  if  at  any  time  during 
the  existence  of  the  policy,  the  risk  should  be  increased  by 
any  means  within  the  control  of  the  assured,  or  by  the 
occupation  of  the  premises  for  more  hazardous  purposes  than 
are  permitted  by  the  policy,  it  should  be  void. 

In  the  first  case,  the  court  held  that  as  the  plaintiffs  did 
not  use  or  occupy  any  part  of  the  building  for  a  purpose 
prohibited  by  the  policy,  and  had  no  control  over  the  same, 
they  were  not  responsible  for  such  use,  and  that  they  were 
not  responsible  for  what  was  done  in  any  part  of  the  building 
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not  used  or  occupied  by  them,  and  over  which  they  had  no 
control,  and  the  court  directed  a  verdict  for  the  plaintifibt 

In  the  second  case,  the  court  held  that  the  assured  were 
bound  to  know  what  was  going  on  in  the  building  or  prem- 
ises named  in  the  policy ;  that  the  business  carried  on  in  the 
building  was  that  of  a  manufactory ;  that  the  word  "prem- 
ises" used  in  the  policy  included  the  portion  of  the  premises 
where  Sawrie  Ss  Osgood  carried  on  their  chair  business,  and 
that  the  conditions  of  the  poligy  applied  to  them.  The  court 
in  this  case  dismissed  the  complaint 

By  the  Court,  Inqraham,  J.  By  the  word  "premises," 
as  used  in  the  policy,  must  be  understood  the  place  in  which 
the  assured  had  represented  his  property  to  be,  and  which  the 
assurer  had  described  in  the  policy  to  be  the  place  where  the 
property  insured  was  stored.  The  policy,  which  was  made 
in  July,  1862,  insured  the  plaintiffs  against  loss  or  damage 
by  fire  on  merchandise  contained  in  the  brick  store^  No.  360 
Pearl  street.  At  that  time  the  assured  were  the  proprietors 
of  the  basement  and  first  story  of  the  building,  and  not  of 
the  whole  store.  The  insurance  they  obtained,  however, 
covered  goods  in  any  part  of  the  store,  and  if  they  had  stored 
goods  in  the  fifth  story^  they  would  have  been  protected  as 
much  as  if  they  had  been  stored  in  the  cellar.  There  is, 
then,  no  difficulty  in  understanding  what  is  meant  by  prem- 
ises, viz.  the  place  described  in  the  policy  as  containing  the 
merchandise  insured.  If  the  policy  had  been  on  merchandise 
contained  in  the  first  story  and  basement  of  No.  360  Pearl 
street,  then  the  word  premises  would  be  properly  applicable 
to  those  stories,  and  would  not  cover  the  other  parts  of  the 
building. 

It  follows  from  these  views^  that  the  act  of  the  assured  in 
permitting  Sawrie  &  Osgood  to  occupy  the  upper  stories  of 
this  store,  was  a  permission  to  introduce  their  business  upon 
these  premises  by  means  within  the  control  of  the  assured. 
It  was  the  duty  of  the  assured  during  the  running  of  the 
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policy  to  guard  against  such  increased  risk  in  any  part  of  the 
.  premises  described  as  occupied  by  them,  and  if  they  rented 
to  others,  they  should  have  protected  themselves  by  proper 
restrictions  upon  their  tenant  against  any  violation  of  the 
terms  of  the  policy. 

On  the  1st  of  May  succeeding  the  making  of  this  policy, 
the  plaintiffs  ceased  to  be  the  landlords  of  this  building  and 
became  tenants  of  Sawrie  &  Osgood  of  the  basement  only. 
The  residue  of  the  building  was  not  under  their  control.  It 
only  had  been  so  between  September  9,  1862,  and  May 
1,  1863,  during  which  time  they  had  a  lease  of  the  whole 
building. 

At  the  time  of  the  fire,  then,  the  premises  occupied  by 
them  were  in  reality  less  than  when  the  insurance  was  first 
effected.  The  diflSculty,  however,  is  in  confining  the  insu- 
rance company  to  this  portion  of  the  building,  while  the 
whole  building  was  covered  by  the  policy,  and  goods  in  any 
part  of  it  would  have  been  protected. 

The  evidence  does  not  show  any  business  carried  on  there 
prior  to  the  Ist  of  May,  that  would  warrant  the  court  to 
hold  that  it  was  a  manufactory.  The  evidence  is  that  the 
premises  were  used  for  storage,  and  the  witness  says  they 
might  have  put  some  chairs  together  before  the  Ist  of  May, 
but  there  is  no  clear  proof  that  would  establish  such  use  at 
any  time  while  the  plaintiffs  had  the  contol.  Taking  it  for 
granted,  as  appears  to  have  been  done  in  both  cases  by  the 
court  on  the  trial,  that  the  business  carried  on  by  Sawrie 
&  Osgood  was  that  of  a  manufactory,  I  do  not  see  how  the 
plaintiffs  can  escape  the  consequences  of  having  any  part  of 
the  building  applied  to  purposes  which  are  prohibited  by  the 
policy..  In  holding  this  rule,  it  does  not  by  any  means  decide 
that  the  plaintiffs  were  bound  to  know  what  business  was 
carried  on  in  parts  of  the  building  owned  by  others,  or  in 
adjoining  buildings.  They  could  provide  against  that  by 
limiting  the  place  of  insurance.  If  they  had  only  insured 
goods  in  the  basement  of  this  building,  then  the  clause  which 
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proUbited  an  increase  of  risk  by  means  within  the  control  of 
the  assured  would  not  apply ;  but  where  the  insurance  is 
made  upon  the  whole  building  so  as  to  cover  goods  in  any 
part  of  it,  the  assured  can  not  escape  the  consequences  of  the 
conditioils  of  the  policy  as  to  increased  risks  by  proof  to  show 
tJiat  he  only  occupied  a  part  of  the  building,  and  not  the 
whole  as  described  in  the  policy. 

I  am  not  satisfied,  however,  that  the  business  carried  on  by 
Sawrie  &  Osgood  on  those  premises  was  a  manufactory  within 
the  meaning  of  the  terms  used  in  the  policy.  In  the  first 
case,  the  judge  was  asked  so  to  instruct  the  jury,  and  he  re- 
fused. In  the  second  case,  the  judge  so  held,  and  refused  to 
submit  the  question  to  the  jury.  Whether  it  was  or  was  not 
a  manufactory  was  properly  a  question  of  fact,  and  in  the 
latter  case  should  have  gone  to  the  jury,  as  a  question  of  fact. 
The  evidence  certainly  did  not  prove  it  beyond  dispute.  On 
the  contrary,  some  of  the  witnesses  testified  the  chairs  were 
manufactured  before  they  came  there,  and  one  that  it  was 
not  a  factory. 

I  think  in  both  cases  there  were  errors  in  the  ruling  of  the 
court,  and  that  new  trials  should  be  ordered,  costs  to  abide 
the  event. 

[New  Tobk  Gbvjkhal  Tbbm,  January  2, 1866.  0$o,  0,  Barnard,  CUrke  and 
Jngrahamt  Juaticea.] 


The  People,  ex  rel  James  Dennis,  vs,  Matthew  T.  Bren- 
NAN,  Comptroller  of  the  city  of  New  York. 

An  officer  de  jure  of  a  mnrndpal  corporation  can  not  hare  a  numdamm  to  com- 
pel the  payment  of  his  salary  by  the  comptroller,  where  it  has  already  been 
paid  to  another  person  de  facto  in  possession  of  the  office. 

THE  relator  was  one  of  the  deputy  tax  commissioners  of 
the  city  of  New  York.    As  such  he  was  entitled  to  re- 
ceive a  salary  of  $2000  per  year,  to  be  paid  by  the  comptrol-> 
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ler  out  of  the  county  treasury.  Hia  appointment  was  on  the 
4th  of  May,  1859.  On  the  4th  of  May,  1864,  new  commis- 
sioners of  taxes  and  assessments  were  appointed  by  the  comp- 
troller of  the  city  of  New  York,  under  the  supposed  authority 
of  the  act  of  1859,  chapter  302.  These  commisrioners,  on 
the  20th  of  June,  1864,  removed  the  relator  from  office,  and 
appointed  another  person  in  his  place,  who  performed  the 
duties  of  the  office  until  June,  1865,  when  the  Oourt  of 
Appeals  decided  the  appointment  of  such  commissioners  to 
be  illegal,  and  the  former  commissioners  were  restored  to 
office.  In  August,  1865,  the  commissioners  notified  the 
comptroller  who  were  the  parties  entitled  to  be  recognized  as 
holding  office  under  them,  and  among  those  persons  was  the 
relator,  as  deputy  tax  commissioner.  This  application  was 
for  a  mandamus  to  the  comptroller,  directing  him  to  pay  the 
relator  his  salary  as  deputy  tax  commissioner,  from  the  20th 
of  June,  1864,  to  the  Ist  day  of  October,  1864,  The  Jus- 
tice at  special  term  refused  the  application,  and  the  relator 
appealed  to  the  general  term. 

/.  T.  WiUiam8f  for  the  appellant. 

B.  (yOormatiy  for  the  respondent. 

Ingbaham,  J.  There  are  several  technical  reasons  why 
the  application  in  this  form  should  not  be  granted. 

1.  The  writ  of  mandamus  is  never  granted  to  enforce  a 
doubtful  right.  There  must  be  a  clear  legal  right  to  what  is 
asked  for,  both  as  to  the  subject  matter  and  as  to  the  parties. 
{People  V.  Supervisors  of  Greene^  12  Barb.  217.  People  v. 
Ganal  Boards  13  id,  444.  People  v.  Supervisors  of  Column 
hia  County^  10  Wend.  366.  People  v.  Supervisors  of  Che- 
nangOj  1  Kern,  563.)  It  is,  to  say  the  least  of  it,  a  matter 
of  doubt  whether  there  are  any  moneys  in  the  treasury  appli- 
cable to  this  payment  for  part  of  the  time  embraced  in  the 
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period  stated  by  the  relator,  for  the  reasons  which  will  be 
hereafter  noticed. 

2.  It  follows  from  the  above  proposition,  if  correct,  that 
the  relator  has  asked  for  greater  relief  than  he  has  a  clear 
legal  right  to  demand ;  and  if  so,  he  can  not,  on  this  writ, 
obtain  the  partial  relief  which  he  may  be  otheiwise  entitled 
to.  Hence,  if  a  party  asks  for  greater  relief  than  he  is  enti- 
tled to,  the  application  must  be  denied.  {People  v.  Super^ 
visors  of  Dtdchess,  1  Hill,  50,  55.) 

3.  Where  the  relator  has  any  other  remedy,  the  writ  does 
not  issue.  {People  v.  Haws,  37  Barb.  440.  People  v.  Mead, 
24  N.  Y.  Rep.  114,  122.) 

I  do  not,  however,  propose  to  put  the  decision  of  this  case 
on  these  technical  grounds,  because  upon  the  merits  I  do  not 
think  the  relator  entitled  to  the  writ. 

When  the  comptroller  paid  the  moneys  raised  and  appro- 
priated for  the  payment  of  those  officers  to  another  person, 
such  person  had  been  appointed  to  the  office  in  the  place  of 
the  i-elator  by  the  persons  who  had  been  appointed  as  com- 
missioners of  taxes,  and  who  were  then  in  charge  of  the  office 
and  performing  the  duties  of  it.  The  relator  on  being  re- 
moved had  ceased  to  act,  and  his  successor  was  acting  in  dis- 
charge of  the  duties.  These  commissioners,  then  acting  under 
color  of  title,  made  the  removal  and  appointment ;  their  acts 
as  officers  de  facto,  while  in  the  actual  discharge  of  the  duties 
of  the  office,  are  valid,  as  far  as  it  concerns  the  public,  or 
third  persons  having  an  interest  in  them.  (People  v.  Col- 
lins, 7  John.  552,  554.)  It  is  there  said:  ^^It  certainly  did 
not  lie  with  the  defendant,  as  a  mere  ministerial  officer,  to 
adjudge  the  act  of  the  commissioners  nuU.  It  was  enough 
for  him  that  those  persons  had  been  elected  commissioners 
within  the  year,  and  were  in  the  actual  exercise  of  the  office. 
(Mclnstry  v.  Tanner,  9  John.  135.")  So  an  individual  com- 
ing into  office  by  color  of  an  appointment  is  an  officer  de  facto, 
and  his  acts  in  relation  to  the  public  or  third  persons  are 
valid  until  he  is  removed,  although  it  be  conceded  that  his 
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election  or  appointment  was  illegal.  {Wilcox  y.  Smithy 
5  Wend.  231,  234.) 

In  ther  People  v.  Stevens,  (5  Hill,  616,)  Bronson,  J.  says, 
in  regard  to  this  question :  "  Having  this  color  of  title,  he 
voted  on  the  balloting  for  clerk,  and  if  it  be  conceded  he  was 
not  an  alderman  dejure,  stiU  his  vote  was  an  absolute  nul- 
lity." The  peace  and  good  order  of  society  absolutely  require 
that  the  acts  of  an  officer  de  facto  should  be  held  valid  as 
to  third  persons.  Nor  could  the  title  of  these  deputy  tax 
commissioners  be  inquired  into  collaterally.  {Hall  v.  Luther, 
13  Wend.  491.) 

For  these  reasons,  I  think  it  very  apparent  that  the  comp- 
troller had  no  right,  and  if  so,  had  no  power,  to  institute 
any  inquiry  into  the  legality  of  their  appointment  prior  to 
the  pajrment  of  their  salaries.  They  were  appointed  by  offi- 
cers de  facto  in  office,  and  they  discharged  the  duties  of  the 
office  down  to  the  time  when  the  old  commissioners  were 
restored  to  office.  If  he  had  refused  the  payment  of  their 
salaries,  the  court  would  have  granted  a  mandamus  to  compel 
it,  more  especially  after  the  general  term  had  decided  that 
the  new  commissioners  were  rightfully  in  office. 

This  is  not  the  case  of  one  claiming  to  continue  in  office 
after  the  term  has  expired,  or  who  has  usurped  an  office  with- 
out any  appointment  or  election,  and  is  holding  without  color 
of  title.  To  such  an  one  the  above  remarks  are  not  applica- 
ble, and  although  he  may  continue  to  exercise  the  duties,  he 
has  ho  right  to  the  compensation.  In  such  a  case  an  appli- 
cation to  compel  payment  of  the  salary  may  properly  be  de- 
nied.    {People  V.  Tieman,  8  Abh.  Pr.  359.) 

The  comptroller  then  was  not  bound  to  refuse  payment  to 
these  officers  while  they  were  discharging  the  duties  of  their 
office,  and  until  the  new  commissioners  were  restored  to  their 
offices  as  commissioners  of  taxes  and  assessments.  If  so,  he 
is  not  liable  for  any  misappropriations  of  the  funds  so  paid, 
and  there  is  no  ground  for  the  argument  that  the  money 
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raised  by  tax  and  appropriated  for  this  purpose  is  to  be  con- 
sidered as  still  in  the  treasury. 

I  can,  however,  see  no  good  reason  why,  after  the  notice 
served  by  the  tax  commissioners  upon  him,  the  comptroller 
should  refuse  to  pay  the  subsequent  accruing  salary.  That 
notice  contained  the  names  of  the  persons  who  were  deputy 
tax  commissioners  under  the  commissioners,  and  he  was  then 
bound  to  recognize  them  as  duly  appointed  by  the  commis- 
sioners who  were  lawfully  entitled  to  the  oiBce. 

For  these  reasons,  I  am  of  the  opinion  that  this  applica- 
tion was  properly  denied,  and  that  the  relator's  remedy  is  by 
an  action  against  the  parties  who  have  received  the  salary, 
if  he  has  any  right  to  recover  any  salary  during  the  period 
they  held  the  office. 

Order  appealed  from  should  be  affirmed,  but  without  pre- 
judice to  a  new  application  at  special  term,  if  the  comptroller 
refuses  payment  after  August,  1865. 

Clerke,  J.  concurred. 

Geo.  G-.  Barnand,  P.  J.  (dissenting.)  The  relator  makes 
a  complete  title  to  the  relief  he  asks  for.  He  was  prior  to 
June,  1864,  legally  appointed  a  deputy  tax  commissioner  of 
the  city  and  county  of  New  York,  6uid  he  has  not  since  been 
removed.  His  salary  has  been  fixed  in  the  manner  and  for 
the  amount  provided  by  law.  The  money  for  the  salary  of 
the  person  who  was  rightfully  entitled  to  this  particular  office 
has  been  paid  into  the  treasury,  and  it  has  not  been  paid  to 
the  relator.  It  is  made  the  duty  of  the  comptroller  to  pay 
the  same  "out  of  the  county  treasury."  Mandamus  is  the 
proper  remedy  to  compel  the  performance  of  this  duty  by 
him.  It  is  difficult  to  see  how  a  defense  can  be  made  to  the 
granting  of  this  writ  with  these  facts  all  remaining  unques- 
tioned by  the  respondent,  but  such  defense  is  made  upon  the 
facts  contained  in  the  papers,  which  are  briefly  these :  On  the 
5th  day  of  May,  1854,  the  comptroller,  believing  that  he  had 
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the  power  by  law  so  to  do,  appointed  two  men  commissioners 
of  taxes  and  assessments,  and  reappointed  one  in  the  places 
of  those  who  then  held  the  office.  These  new  commissioners 
appointed  deputies  in  the  place  of  those  who  were  appointed 
by  the  old  commissioners,  including  the  relator.  That  the 
new  conmiission,  with  their  appointees,  entered  upon  the  duties 
of  their  several  offices,  and  continued  performing  the  same 
for  a  considerable  portion  of  the  time  for  which  the  relator 
now  claims  compensation,  when  the  appointment  by  the 
comptroller  was  declared  null  and  void  by  the  Court  of  Ap- 
peals, and  the  old  commissioners  so  removed  were  reinstated 
by  judgment  of  that  court,  with  a  right  to  the  emoluments 
of  the  office  during  the  time  they  had  been  displaced.  That 
the  comptroller  paid  to  the  appoint^s  of  the  new  commis- 
sioners the  salaries  belonging  to  the  office,  and  that  therefore 
there  is  no  money  in  the  treasury  applicable  to  the  payment 
of  the  relator's  claim.  These  facts  present  three  questions : 
First.  Were'  these  commissioners  and  their  deputies  de  facto 
officers  ?  Second.  If  they  were,  what  defense  does  that  fact  fur- 
nish to  the  comptroller  in  the  present  case  ?  And  third.  What 
effect  has  it  upon  the  relator's  claim  ?  I  am  aware  that  there 
are  many  cases  holding  the  acts  of  de  facto  officers  when  they 
came  to  their  office  by  color  of  title,  good  as  to  the  public 
and  third  persons  who  have  an  interest  in  the  act  done ;  but 
an  examination  of  these  cases  will  show  no  case  like  this  in 
principle. 

The  People  v.  Collins,  (7  John.  549,)  held  liiat  the  acts 
of  commissioners  of  highways,  duly  elected,  could  not  be 
collaterally  assailed  by  a  town  clerk,  because  they  had  not 
taken  the  oath  of  office.  In  McKinstry  v.  Tanner ,  (9  John. 
133,)  it  is  only  decided  that  a  defendant  in  a  suit  before  a 
justice  of  the  peace,  duly  elected,  could  not  make  an  issue 
that  the  justice  was  a  minister  of  the  gospel.  The  case  of 
Wilcox  V.  Smith,  (5  Wend.  231,)  was  an  action  of  trespass 
against  a  constable  who  was  protected  by  his  execution  upon 
proof  that  the  justice  had  acted  as  such^  and  that  he  had 
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color  of  title.  The  case  of  the  People  v.  Stevens  decides 
that  a  certificate  of  the  canvassers  of  an  election  gives  color 
of  right  to  an  office  which  right  could  not  be  assailed  col- 
laterally. None  of  these  cases  show  these  commisioners  to 
have  had  color  of  title.  In  the  People  v.  Carter^  (29  Barh. 
208,)  it  is  decided  that  when  a  governor  had  no  power  to  fill 
a  vacancy  in  an  office,  he  could  not  bestow  the  outward  signs 
and  symbols  of  the  office,  and  that  the  officer  appointed  by 
him  could  not  be  said  to  be  in  office  by  color  of  title,  and  a 
ministerial  officer  was  not  protected  by  the  warrant  of  such 
officer.  As  to  the  second  question,  if  they  were  de  facto  offi- 
cers, does  that  protect  the  respondent  in  this  case  ?  The  rea- 
son given  for  the  protection  of  ministerial  agents  of  de  facto 
officers  is,  that  the  right  to  the  particular  office  can  not  be 
assailed  except  by  direct  action.  There  is  no  such  reason 
here.  Salary  and  fees  are  incident  to  the  title,  and  not  to 
the  colorable  possession  of  an  office.  The  title  of  the  persons 
who  have  been  paid  by  the  comptroller  was  a  fact  which  ho 
could  have  put  in  issue  before  payment  to  them.  {People  v. 
Tieman,  8  Abbott^  359.)  These  commissioners  were  not  de 
facto  officers,  and  the  comptroller  could  have  defended  him- 
self from  payment  to  the  de  facto  officers — if  they  were 
BO — by  denying  their  title  to  the  office ;  but  finally  assuming 
these  commissioners  to  have  been  de  facto  officers,  and  that 
the  defendant  would  be  protected  in  his  payment  to  them  as 
against  the  city,  what  has  this  to  do  with  the  relator's  claim  ? 
He  is  the  de  jure  officer.  He  alone  is  entitled  to  the  salary. 
He  has  done  nothing  to  destroy  his  right.  The  money  for 
him  was  by  the  city  paid  into  Its  treasury.  He  seeks  it  from 
the  treasury,  and  not  from  the  comptroller.  It  is  no  defense 
to  his  claim  for  the  comptroller  to  say  he  has  made  a  mis- 
take, and  has  paid  it  to  the  wrong  person.  The  comptroller 
could  do  no  act  to  destroy  the  relator's  claim  to  money  put 
in  the  treasury  for  his  payment,  without  his  consent ;  as  to 
him,  the  money  is  yet  in  the  treasury.  These  consequences, 
I  think,  legally  flow  from  the  decision  of  the  Court  of  Ap- 
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peals.  No  one  wa43  more  strongly  convinced  than  I  was  of 
the  pow.er  of  the  comptroller  to  make  the  appointment  of  the 
tax  commissioners  ]  but  it  has  been  decided  otherwise  by  the 
highest  coort^  and  it  is  my  duty  to  accept  the  decision.  I 
therefore  think  that  the  order  should  be  reversed^  with  costs. 

Order  affirmed. 

[Nsw  ToEK  QsiTBBAi.  TsBM,  Jaiiiiaiy  2, 1866.    Cho,  O.  Bmiard,  Ckrk$  and 
hi^aham,  JusUoes.] 


Savagb  v8.  Pike  and  others. 


C.  by  his  will,  exsca^d  in  1826,  after  giving  and  bequeathing  to  hii  wife,  for 
the  term  of  her  natnral  life,  the  rents,  issues  and  profits  of  all  his  estate  real 
and  personal,  devised  and  bequeathed  one  fourth  of  it  to  his  daughter,  J.  for 
life,  and  then  directed  as  follows :  "  And,  upon  the  decease  of  my  said  daugh- 
ter, J.  I  do  give,  devise  and  bequeath  the  said  last  mentioned  one  equal 
fourth  part  of  all  my  estate,  both  real  and  personal,  unto  the  lawful  issue  of 
my  said  daughter,  J.  his,  her  or  their  heirs,  executors,  administrators  and 
assigns,  forever,  equally  to  be  divided  among  them ;  and  in  case  my  said 
daughter,  J.  shall  not  leave  lawfhl  issue,  or  such  issue,  if  any,  shall  die  under 
the  age  of  twenty-one  years,  without  leaving  lawfUl  issue,  then,  and  in  such 
case,  I  do  give,  devise  and  bequeath  the  said  last  mentioned  one  equal  fourth 
part  of  all  my  estate,  both  real  and  personal,  unto  the  rest  of  my  children, 
their  heirs,  executors,  administrators  and  assigns,  forever,  equally  to  be  di- 
vided among  them."  At  the  death  of  the  testator,  in  1884,  there  were  four 
children  living  and  taking  under  the  will,  viz :  his  son  A.  and  three  married 
daughters,  the  said  J.  (Mrs.  B.)  Mrs.  S.  and  Mrs.  P.  Mrs.  S.  died  in  1848, 
leaving  two  children,  J.  W.  P.  and  C.  P.  M..  A.  the  son,  died  in  1844,  with- 
out issue,  and  Mrs.  P.  died  in  1847,  leaving  one  child,  J.  P.  Mrs.  R.  died 
in  1861  without  issue,  leaving  as  her  heirs  at  law  and  next  of  kin..  J.  W.  P. 
and  C.  F.  M.  the  children  of  her  deceased  sister,  Mrs.  8.  and  J.  P.  the  child 
of  Mrs.  P. 

Bdif  that  the  limitation  over,  in  the  will,  whether  considered  as  a  vested  re- 
mainder, a  contingent  remainder,  or  an  executory  devise,  was  equally  de- 
scendible, it  being  an  expectant  estate ;  and  that  it  was  effectual,  to  whatever 
dass  of  Aiture  estates  it  belonged. 

SM,  ate,  that  the  three  nieces  of  Mrs.  B.  took  the  one  fourth  part  of  the  testa- 
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tor's  estate  which  was  given  to  her  for  life,  not  ss  heirs  at  law  of  C,  but  by 
virtue  of  the  limitation  over ;  the  children  of  Mrs.  S.  being  entitled  to  one 
half,  or  each  one  fourth,  and  the  child  of  Mrs.  P.  to  one  half. 

APPEAL  from  an  order  made  at  a  special  term,  on  a  mo- 
tion to  confirm  a  referee's  report  as  to  the  interest  of  par- 
ties, in  an  action  for  partition  of  lands.  Francis  Child,  the 
ancestor  of  the  defendants,  died  in  October,  1834,  having  made 
his  will  in  December,  1826,  which  was  unrevoked.  He  de- 
vised his  property  as  follows :  One  fourth  to  his  daughter, 
Jane  Beed,  for  life,  with  reminder  to  her  issue,  and  on  fail- 
ure of  her  issue,  then  remainder  to  the  rest  of  his  children  in 
fee ;  one  fourth  to  his  son  Abraham,  in  fee ;  one  fourth  to 
his  daughter,  Caroline  Francis  Savage,  for  life,  with  remainder 
to  her  issue,  and  on  failure  of  her  issue,  then  remainder  to 
the  rest  of  his  children  in  fee ;  and  one  fourth  to  his  son 
John,  in  fee.  And  any  child,  bom  after  making  the  will, 
should  share  equally  with  his  other  children.  John,  the  son, 
died  before  the  testator,  without  issue  ;  and  Mary,  a  daugh- 
ter, was  bom  before  his  death.  Abraham,  the  son,  died  with- 
out issue  after  the  death  of  the  testator.  Jane  Reed,  the 
daughter,  died  after  the  death  of  the  testator,  without  issue. 
Caroline  Francis  Savage,  the  daughter,  died  after  the  death 
of  the  testator,  leaving  her  surviving,  her  husband,  Joseph, 
and  two  children,  Josephine  W.  Pike  and  Caroline  F.  Mcll- 
vaine.  Mary  Parsons,  the  daughter,  died  after  the  death 
of  the  testator,  leaving  her  surviving  one  child,  Josephine 
Parsons. 

When  this  action  was  brought,  the  testator  and  all  his 
children  were  dead ;  Josephine  Parsons  was  the  only  heir  at 
law  of  Mary  Parsons ;  Josephine  W.  Pike  and  Caroline  F. 
Mcllvaine  were  the  only  heirs  at  law  of  Caroline  Francis 
Savage;  and  Josephine  Parsons,  Josephine  W.  Pike  and 
Caroline  F.  Mcllvaine  were  the  only  heirs  at  law  of  the  tes- 
tator, and  of  his  three  children,  John,  Abraham  and  Jane. 

The  premises  in  question  are  part  of  the  lands  of  the  tes- 
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tator,  and  those  particular  lots,  by  a  decree  made  in  1851, 
were  set  off  to  the  testator's  daughter  Jane,  for  her  life,  under 
the  third  section  of  the  will.  The  residue  of  the  testator's 
estate  has  been  disposed  of  heretofore ;  and  these  lots  now 
remain  to  be  divided. 

It  was  claimed,  for  the  children  of  Mrs.  Savage,  that  they 
each  took  a  third  of  the  estate,  and  Josephine  Parsons  a 
third  ;  while  on  the  other  hand,  it  was  claimed  that  Joseph- 
ine Parsons  took  one  half,  and  the  other  half  was  divided 
between  the  two  children  of  Mrs.  Savage. 

After  the  death  of  the  testator,  his  daughter  Caroline  Fran- 
cis married  Joseph  W.  Savage,  who  survived  her  and  still 
lives.  Josephine  W.  Pike  and  Caroline  F.  Mcllvaine  are 
married,  and  have  husbands  now  living.  The  cause  was  refer- 
red, and  the  referee  reported  that  Josephine  Parsons,  Joseph- 
ine W.  Pike  and  Caroline  F.  Mcllvaine  were  each  seised  of 
one  third  of  the  premises ;  that  the  husbands  of  Josephine 
W.  Pike  and  Caroline  F.  Mcllvaine  had  no  interest  in  the 
premises,  and  he  made  no  report  as  to  the  interest  of  Joseph 
W.  Savage.  On  exceptions  to  his  report,  the  special  term 
ruled  that  Josephine  Parsons  was  seized  of  one  half  the  prem- 
ises, and  Josephine  W.  Pike  and  Caroline  F.  Mcllvaine  were 
each  seised  of  one  quarter  ;  that  Josephine  W.  Savage  had  a 
tenancy  by  the  curtesy  in  the  premises,  and  that  the  hus- 
bands. Pike  and  Mcllvaine,  had  no  interest.  The  plaintiff, 
as  trustee  of  Josephine  W.  Pike,  and  the  defendants,  Mcll- 
vaine and  wife,  appealed  from  so  much  of  the  decision  as 
respects  the  quantity  of  interest  of  Josephine  Parsons,  Joseph- 
ine W.  Pike  and  Caroline  F.  Mcllvaine,  and  awards  partition 
accordingly ;  but  there  was  no  appeal  from  so  much  as  rules 
that  Joseph  W.  Savage  has  a  life  interest  in  one  half  the 
estate,  and  that  which  rules  that  the  husbands.  Pike  and 
Mcllvaine,  have  no  interest. 

Charles  Tracy,  for  the  appellants. 

J.  W.  Edmonds,  for  the  respondents. 
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By  the  Court,  Clebkb,  J.  Francis  Child,  by  his  will, 
executed  in  1826,  after  giving  and  bequeathing  to  his  wife, 
for  the  term  of  her  natural  life,  the  rents,  issues  and  profits 
of  all  his  estate,  real  and  personal,  devised  and  bequeathed  one 
fourth  of  it  to  his  daughter  Jane,  afterwards  Mrs.  Beed,  with 
remainder  to  her  issue,  and,  on  failure  of  her  issue,  he  devised 
and  bequeathed  the  remainder  to  the  rest  of  his  children  in 
fee.  The  language  is,  after  giving  her  the  one  fourth  of  his 
estate,  during  the  term  of  her  natural  life,  "and  upon  the 
decease  of  my  said  daughter  Jane,  I  do  give  devise,  and  be-^ 
queath  the  said  last  mentioned  one  equal  fourth  part  of  all 
my  estate,  both  real  and  personal,  unto  the  lawful  issue  of 
my  said  daughter  Jane,  his,  her  or  their  heirs,  executors,  ad- 
ministrators and  assigns,  forever,  equally  to  be  divided  among 
them ;  and,  in  case  my  said  daughter  Jane  shall  not  leave 
lawful  issue,  or  such  issue,  if  any,  shall  die  under  the  age  of 
twenty-one  ye&rs,  without  leaving  lawful  issue,  then,  and  in 
such  case,  I  do  give,  devise  and  bequeath  the  said  last  men- 
tioned one  equal  fourth  part  of  aU  my  estate,  both  real  and 
personal,  unto  the  rest  of  my  children,  their  heirs,  executors, 
administrators  and  assigns,  forever,  equally  to  be  divided 
among  them." 

At  the  death  of  the  testator,  in  October,  1834,  there  were 
four  children  living  and  taking  under  the  will ;  his  son  Abra- 
ham and  three  married  daughters,  the  said  Jane  Beed,  Car- 
line  Frances  Savage  and  Mary  Parsons.  Mrs.  Savage  died  in 
1843,  leaving  two  children,  Josephine  W,  Pike  and  Caroline 
F.  JUcHvaine.  Abraham,  the  son,  died  without  issue,  in  1844, 
and  Mrs.  Parsons  died  in  1847,  leaving  one  child,  Josephine 
Parsons.  Mrs.  Reed,  with  whose  share  of  her  father's  estate 
we  are  alone  concerned  in  this  case,  died  in  1861,  without 
issue,  leaving,  as  we  may  perceive  from  the  foregoing  state- 
ment, as  her  heirs  at  law  and  next  of  kin,  Josephine  W. 
Pike  and  Caroline  F.  Mcllvaine,  the  children  of  her  deceased 
sister,  Mrs.  Savage,  and  Josephine  Farsqns,  th^  cliild  pf  ber 
d^eased  sister,  Mrs.  Parsons. 
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The  only  question  which  has  been  submitted,  remaining  for 
our  consideration,  is,  whether  these  nieces  of  Mrs.  Reed  took 
the  one  fourth  part  of  her  father's  estate  which  was  given  to 
her  during  her  life,  as  heirs  at  law  of  their  grandfather ;  or 
whether  they  took  it  by  virtue  of  the  latter  portion  of  that 
clause  in  his  will  in  which  he  made  the  provision  for  Mrs. 
Reed,  during  the  term  of  her  natural  life.  If  these  grand- 
daughters of  Francis  Child,  and  nieces  of  Mrs.  Reed,  took  as 
heirs  of  the  former,  then  they  would  take  equally,  as  of  equal 
degree  of  consanguinity  to  the  ancestor,  whose  estate  they 
inherited.  On  the  other  hand,  if  they  take  by  virtue  of  the 
provision  in  the  will  to  which  I  have  referred,  the  children  of 
,Mrs.  Savage,  Josephine  and  Caroline,  together  take  one  half, 
each  one  fourth,  and  the  child  of  Mrs.  Parsons,  Josephine, 
takes  one  half  So  the  question  is,  shall  the  former  have 
each  one  fourth,  or  each  one  third ;  and  the  latter  one  third, 
or  one  half? 

The  counsel  for  the  former,  in  a  very  elaborate  brief,  en- 
deavors to  maintain  that  t^ey  take  as  heirs ;  because  the 
limitation  over  after  the  life  estate  is  not  a  vested  remainder, 
but  is  either  a  contingent  remainder  or  an  executory  devise, 
and  therefore,  he  contends,  not  descendible. 

If  the  law  had  never  been  changed,  on  this  subject — if  the 
multitude  of  rules,  arbitrary  and  technical,  with  the  subtle- 
ties and  refinements  into  which,  in  the  course  of  centuries, 
they  had  been  spun  out  and  divided,  still  continued  in  full 
force,  perhaps  the  research  and  argument  of  the  counsel  would 
have  some  applicability  to  this  case.  But  all  this  has  been 
abolished ;  and  a  system  almost  entirely  new  has  been  sub- 
stituted for  it. 

I  am  ready  to  agree  with  the  counsel  for  the  children  of 
Mrs.  Savage,  that  the  limitation  over,  in  the  clause  referred 
to,  is  not  a  vested  remainder  ;  although  I  consider  it  an  error 
to  suppose  that,  even  by  the  common  law,  all  contingent 
remainders  are  not  descendible  and  devisable. 

The  limitation  over,  now  under  consideration,  answers,  pre- 


NEW  YORK— JANTTARY,  1866.  469 

Savage  v.  Pike. 

cisely,  to  the  example  of  contingencies  with  a  double  aspect 
given  by  the  revisers  in  their  notes ;  but  which,  they  say, 
"with  great  propriety  and  more  simply,  may  be  termed 
alternate  estates."  The  example  which  they  give,  is  where 
an  estate  is  given  to  A.  for  life,  and,  if  he  have  any  issue 
living  at  his  death,  then  to  such  issue  in  fee ;  but  if  he  die 
without  such  issue,  then  to  B.  in  fee.  "  Here  the  remainder," 
they  add,  "to  the  issue  and  to  B.  are  both  contingent,  but 
only  one  can  take  effect."  (3  H.  S,  573,  edition  of  1836.) 
This  corresponds,  exactly,  with  the  limitation  over  in  this 
will ;  except  that  portion  of  it  relating  to  the  death  of  Mrs. 
Reed's  issue  under  the  age  of  twenty-one  years,  without  leav- 
ing lawful  issue.  As  I  have  shown,  in  a  legal  manual  which 
I  compiled  many  years  ago,  the  definition  of  a  vested  re- 
mainder by  the  revisers  was  inadequate^  (to  use  a  term  of 
the  logicians,)  and  would  correspond  with  the  example  of  a 
contingent  remainder,  which  I  have  just  quoted  from  the 
reviser's  notes.  (See  Gierke's  RudimentSj  preface  vii,  and 
text,  85.)  But  whether  we  consider  this  limitation  over  as  a 
vested  remainder,  or  an  executory  devise,  it  is  equally  de- 
scendible. It  constitutes  an  expectant  estate,  which  term, 
by  the  Revised  Statutes,  embraces  all  kinds  of  future  estates 
and  reversions,  (1  B.  8,  723,  §  9,  marginal;)  and  it  is  ex- 
pressly declared  that  "  all  expectant  estates  are  descendible, 
devisable  and  alienable,  in  the  same  manner  as  estates  in  pos- 
session." (1  B.  8.  725,  §  35,  marginal,)  The  limitation 
over,  then,  is  effectual  to  whatever  class  of  future  estates  it 
belongs ;  and  these  three  nieces  of  Mrs.  Reed  take  by  virtue 
of  it ;  the  children  of  Mrs.  Savage  being  entitled  to  one  half, 
each  one  fourth,  and  the  child  of  Mrs.  Parsons  to  one  half 

The  judgment  of  the  special  term  should  be  affirmed,  with 
costs. 

[Nbw  Tobk  Gbvebal  Tbbii,  January  2,  1866.    Cfto.  Q,  Barnard^  CUrU 
and  JD^roAofM,  Justioes.] 
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Where  one  employs  an  a^^ent  to  purchase  goods  for  him,  who  makes  the  pur- 
chase in  his  own  name,  without  disclosing  the  name  of  hiy  principal,  and  de- 
livers the  property  to  his  principal,  and  the  latter,  without  further  inquiry, 
pays  the  agent,  who  keeps  the  money,  the  vendor  may  recover  the  price  of 
the  goods  of  the  principal. 

If,  in  such  a  case,  the  principal  knows  that  his  agent  has  purchased  the  goods 
from  some  one,  he  is  bound  to  make  inquiry  and  ascertain  the  name  of  the 
vendor;  and  before  paying  the  price  to  his  agent,  he  should  ascertain  whether 
^  the  latter  is  also  the  agent  of  the  vendor  to  receive  the  money. 

APPEAL  from  a  judgment  entered  on  the  verdict  of  a  jury. 
The  plaintiff  sued  for  barrels  sold  and  delivered,  alleging 
that  one  Drever  made  the  sale  and  delivery  to  the  defendant, 
and  then  assigned  his  demand  to  the  plaintiff.  The  answer 
controverted  the  purchase  and  assignment.  The  issue  was 
tried  at  the  New  York  circuit,  April  15,  1864,  and  the  de- 
fendant had  a  verdict.  Upon  the  trial,  it  appeared  that 
Stone  made  the  purchase  of  the  barrels  at  Newark,  and  had 

I  them  shipped  there.  He  bought  the  barrels  in  his  own  name, 
not  mentioning  the  defendant.  Stone  had  no  authority  to 
buy  in  the  defendant's  name.  After  the  purchase,  Stone  had 
the  barrels  delivered  at  Williamsburgh,  and  he  received  the 
payment  for  them  from  the  defendant  before  they  arrived. 
The  defendant,  when  he  paid  Stone  for  the  barrels,  knew 
nothing  of  Drever's  having  any  claim  for  them.  The  defend- 
ant received  from  Stone  a  bill  for  the  barrels,  and  paid  him 
in  a  check  drawn  to  Stone's  order.  No  exceptions  were  taken 
by  the  plaintiff  in  the  progress  of  the  trial.  The  judge 
charged  that  if  Stone  bought  in  his  own  name,  without  dis- 
closing the  defendant  as  his  principal,  and  the  defendant 
without  notice  of  the  purchase  being  made  by  him  as  agent, 
or  of  any  claim  of  the  vendor,  paid  Stone,  then  the  defend- 
ant was  not  liable.  To  this  the  plaintiff  excepted,  and  he 
requested  the  court  to  charge  that  if  Stone  was  the  defend- 
ant's agent,  the  defendant  was  liable,  without  reference  to 
the  fact  whether  he  paid  him  or  not. 
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The  plaintiff  moved  for  a  new  trial,  and  his  motion  being 
denied,  he  appealed. 

Livingston  K.  Miller y  for  the  appellant. 

Charles  Tracy ^  for  the  respondent. 

By  the  Court,  Clebke,  J.  One  Stone  bought  a  number 
of  barrels  for  the  defendant,  who  is  a  cooper,  from  the^ 
assignor  of  the  plaintiff.  Stone  did  not  disclose  the  name 
of  his  principal,  and  bought  the  barrels  in  his  own  name. 
They  were  delivered  to  the  defendant,  and  the  latter  gave 
Stone  the  money  for  them,  who  never  paid  the  seller,  or  the 
plaintiff,  his  assignee.  At  the  trial,  the  judge  charged  the 
jury  that  if  Stone  bought  in  his  own  name,  without  disclosing 
the  defendant  as  his  principal,  and  the  defendant,  without 
any  notice  of  the  purchase,  or  the  claim  of  the  vendor,  (or 
his  assignee,)  paid  Stone,  (the  agent,)  then  the  defendant 
was  not  liable. 

I  have  examined  several  of  the  cases  referred  to  by  the 
counsel  on  both  sides ;  and  I  have  not  foimd  any  that  quite 
sustain  this  proposition,  except  Fish  v.  Wood,  (4  B.  D. 
Smith,  327,)  in  the  Court  of.  Common  Pleas  of  this  city. 
Undoubtedly  there  are  cases  which  show  that  a  person  deal- 
ing with  an  agent,  whose  agency  is  conceded,  to  whom  he  { 
sells  pn  credit,  has  no  claim  on  the  principal,  if  the  latter 
has  paid  the  agent,  before  the  expiration,  of  the  credit.  In 
such  a  case,  the  principal  may  have  good  reason  to  infer, 
from  the  fact  that  credit  had  been  given  to  his  agent,  that 
the  sale  was  made  on  the  exclusive  responsibility  of  the 
latter.  But  where,  as  in  this  case,  a  person  employs  an^^ 
agent  to  make  purchases  for  him,  receives  the  goods  pur- 
chased, and  then,  without  further  inquiry,  pays  the  agent, 
I  doubt  whether  the  seller  loses  his  claim  against  the  prin- 
cipal. The  fact  that  this  was  a  purchase  on  behalf  of  the 
defendant  by  Stone,  and  that  the  defendant  did  not  suppose 
the  goods  belonged  to  Stone,  but  that  Stone  had  purchaaed 
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them  from  some  other  person  for  him,  is  assumed  hj  the 
terms  of  the  proposition  charged.  The  defendant,  indeed,  ' 
did  not  know  who  the  seller  was ;  but  if  he  knew  that  the 
purchase  was  made  from  some  person  other  than  Stone,  was 
he  not  bound  to  make  inquiry,  and  ascertain  his  name  ? 
Was  he  not  bound,  before  he  paid  the  money  to  his  agent, 
to  ascertain  whether  the  latter  was  also  the  agent  of  the 
seller  to  receive  the  money  ?  No  payment  is  good  except  to/ 
the  creditor  himself,  or  to  his  agent.  The  law  says  an  un4 
disclosed  principal,  subsequently  discovered,  may  be  made 
liable  on  the  contract  of  his  agent.  The  person  who  has 
thus  dealt  with  the  agent  has  a  vested  claim  against  the 
principal.  The  relation  of  debtor  and  creditor  is  fixed  be- 
tween them.  Can  the  debt  be  satisfied  in  any  other  way 
than  by  payment  to  the  creditor,  or  to  his  agent,  as  in  all 
other  cases  ?  The  mere  fact  that  the  dealing  in  the  first 
instance  was  with  the  agent,  without  disclosing  the  name 
of  his  principal,  does  not  make  the  agent  of  the  buyer  the  * 
agent  of  the  seller  ;  and  in  no  other  capacity  than  the  latter 
could  a  payment  be  effectual  to  discharge  the  principal. 
This,  I  think,  is  the  inevitable  logical  consequence  from  the  ^ 
legal  principle  which  fixes  the  liability  of  the  undisclosed 
principal  in  transactions  of  this  nature.  The  liability  once 
fixed,  it  can  only  be  discharged  by  payment  to  the  seller  or 
to  the  seller's  agent./  If  the  judge  charged  that  if  the  jury 
believed  the  transaction  in  this  case  was  a  purchase  by  the 
defendant  directly  from  Btone,  and  not  from  the  assignor  of 
the  plaintiff  thi*ough  Stone,  the  defendant  was  discharged, 
the  charge  would  be  correct.  It  is  possible  that  the  jury 
would  have  come  to  this  conclusion  from  the  facts ;  but  as 
I  have  said,  the  charge  assumes  the  agency  of  Stone,  in  the 
transaction ;  and  is,  therefore,  liable  to  the  objection  which 
I  have  mentioned.  •  The  judgment  should  be  reversed ;  and 
a  new  trial  ordered ;  costs  to  abide  the  event. 

[Nbw  York  Geitbbal  Tbbm,  January  2, 1866,    Oeo,  G,  Barnard,  Ckrh$  aod 
Ingrahamy  Justices.] 
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The  People  ex  rel.  The  Commissioners  for  the  erection  of  a 
public  market,  &c.  vs.  The  Common  Council  of  the  city 
OF  New  York. 

The  legislature  having  authorized  and  directed  the  mayor,  aldermen  and  com- 
monalty of  the  city  of  New  Tork  to  create  a  puhlic  fund  or  stock,  for  the 
erection  of  a  public  market,  a  mandamus  will  lie  to  compel  the  common 
council  to  issue  the  stock ;  the  common  council  constituting  the  only  agency 
or  instrument  by  which  the  behest  of  the  legislature  can  be  obeyed ;  and  a 
mandamus  being  the  only  possible  method  by  which  that  body  can  be  com- 
pelled to  act. 

APPEAL  from  an  order  made  at  a  special  term  granting  a 
peremptory  writ  of  mandamus,  commanding  the  common 
council  of  the  city  of  New  York  to  pass  an  ordinance,  as  required 
by  the  act  of  March  5,  1865,  {Laws  of  1865,  p,  211,)  creat- 
ing a  public  fund  or  stock,  to  be  denominated  "  Market  Stock," 
for  the  amount  of  $75,000,  for  the  erection  of  a  public  mar- 
ket, on  certain  property  in  the  eigtheenth  ward,  purchased  of 
J.  C.  Lowber. 

Richard  G'Oorman  and  Wm.  C.  Trully  for  the  common 
council. 

Clephas  Brainard  and  James  S.  Steams^  for  the  relators. 

Clerke,  J.  On  the  argument  the  only  points  taken  by 
the  counsel  for  the  corporation  were,  first,  that  no  action 
upon  the  part  of  the  common  council  was  necessary  to  the 
creation  of  the  stock  in  question ;  and,  second,  that  the  com- 
mon council  owe  no  duty  to  the  relators. 

I.  As  to  the  first  point :  The  act  (Laws  of  New  Tork 
for  1865,  p.  211,  §  5,)  directs  and  authorizes  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  Tork  to  create 
a  public  fund  or  stock,  to  be  denominated  "Market  Stock," 
for  the  amount  of  $75,000.  Section  6  directs  the  comptroller 
of  the  city  to  prepare  and  issue  said  stock  within  thirty  days 
after  being  reqoii^  in  writing  so  to  do  by  the  commissioners. 
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What  stock  ?  The  said  stock ;  that  is,  the  stock  which  in 
the  preceding  section  the  mayor,  aldermen  and  commonalty 
of  the  city  of  New  York  are  directed  to  create.  The  comp- 
troller evidently  can  prepare  and  issue  no  other  stock  than 
that  mentioned  in  the  5th  section,  and  any  action  relating  to 
any  other  would  be  null  and  void,  and  of  course  the  stock 
would  be  utterly  worthless. 

II.  As  to  the  point  that  the  common  council  owe  no  duty 
to  the  relators :  The  language,  no  doubt,  of  the  act,  as  we 
have  seen,  is :  "  The  mayor,  aldermen  and  commonalty  of 
the  city  of  New  York  are  hereby  authorized  and  directed  to 
create  a  public  fund  or  stock,"  &c.  The  words  common 
council  do  not  appear  in  the  act.  The  common  council,  how- 
ever, constitute  the  only  agency  or  instrument  by  which  this 
behest  of  the  supreme  legislature  can  be  obeyed,  The  mayor, 
aldermen  and  commonalty  can  act  in  no  other  possible  way 
in  the  premises  than  by  and  through  the  common  council. 
They  can  not  compel  the  latter  to  do  so.  The  mayor,  alder- 
men and  citizens  generally,  who,  I  suppose,  constitute  the 
commonalty,  may  daily  raise  their  voices  in  the  loudest  tones 
to  the  honorable  the  common  council,  commanding  them  to 
create  this  stock,  and  the  common  council  could  laugh  at 
them  as  they  have  laughed  at  the  commissioners.  The  only 
possible  method  by  which  the  common  council  can  be  com- 
pelled to  do  so  is  by  application  to  this  court,  which  alone 
can  issue  a  mandamus  capable  of  being  enforced.  This 
point  has  been  frequently  determined  by  authority.  In  the 
language  of  Bronson,  J.  in  McCuUough  v.  The  Mayor  of 
Brooklyn^  (23  Wend.  458,)  the  writ  lies  against  the  body  upon 
whom  the  duty  of  putting  the  necessary  macliinery  in  motion 
is  imposed.  In  The  People  v.  The  Common  Counqil  of  Syra^ 
cuae^  (20  How,  Ft,  B.  491,)  the  act  of  opening  the  streets 
was  the  act  of  the  corporation,  but  the  common  council  had 
to  set  the  machinery  in  motion,  and  accordingly  the  writ  was 
issued  against  them.  The  obligation  was  mandatory  on 
them.    They  have  no  discretion  in  the  matter  as  in  the  ordi- 
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nary  cases  of  municipal  legislation ;  they  must  obey  the 
supreme  legislation.  (See  also  the  Commonwealth  v.  Select 
and  Common  Council  of  Pittshurghy  34  Fenn,  S,  B.  406  ; 
Archbold's  Practice  of  the  Crown  Office^  239-250,  and  Tap- 
ping on  MandamuSy  94,  in  both  of  which  the  early  English 
cases  are  collected.) 
;     The  order  should  be  aflBumed,  with  costs, 

Babnard,  p.  J.  concurred. 

Ingraham,  J.  I  concur  in  the  propriety  of  granting  this 
writ,  were  it  not  directed  to  the  wrong  parties. 

The  statute  imposes  the  duty  of  creating  this  stock  on  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York. 
This  is  the  corporate  title  of  the  municipal  corporation. 
They  act  by  the  common  council  and  the  mayor.  ,No  action 
of  the  one  without  the  consent  of  the  other  can  enact  the 
necessary  laws  for  creating  the  public  stock,  except  in  case 
of  a  veto  from  the  mayor.  The  mandamus  directs  the  com- 
mon council  to  enact  the  necessary  law  to  create  the  stock. 
This  they  can  not  do  without  the  mayor,  and  they  are  re- 
quired to  do  what  is  not  in  their  power. 

I  have  no  objection  to  a  modification  of  the  command  in 
the  writ,  80  as  to  require  them  to  prepare  and  pass  in  their 
separate  boards  the  necessary  ordinance  for  that  purpose,  and 
on  complying  with  that  direction  their  duty  in  the  matter  is 
discharged. 

In  The  People  v.  Common  Council  of  Brooklyn^  (22  Barh. 
404,)  the  writ  was  so  directed  and  allowed,  but  in  that  case 
the  statute  directed  the  common  council  of  Brooklyn  to  do 
the  act.  So  in  the  case  of  The  People  v.  Common  Council 
of  Syracuse,  (20  How,  Pr,  B,  491,)  the  statute  directed  the 
common  council,  after  the.  award,  to  pay  the  money.  In 
McCullough  V.  The  Mayor,  dtc.  of  Brooklyn,  (23  Wend, 
458;)  Bronson,  J.  said  the  proper  remedy  was  a  mandamus 
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against  the  corporation  to  exercise  their  functions  according 
to  law. 

Two  things  are  necessary — the  action  of  the  common 
cotlncil  and  the  approval  of  the  mayor — before  the  law  can 
be  enacted. 

If  the  writ  had  been  directed  to  the  corporation,  it  would 
have  been  their  duty  to  pass  the  law.  As  it  is,  the  remedy 
at  best  will  be  imperfect. 

Order  affirmed. 

[New  Tobk  Geitesal  Term,  January  2, 1866.  Geo,  G.  Bornard,  Clerk$  and 
Ingrdhamj  Justices.] 


The  East  River  Bank  vs,  Butterworth  and  others. 

Where  a  note  is  made  for  the  accommodation  of  the  indorser,  without  any 
restrictions,  it  may  be  used  by  him  for  that  purpose,  and  the  holder  may 
recover  upon  It,  even  If  he  had  knowledge  of  its  origin,  to  any  amount  for 
which  he  holds  it  as  security,  not  exceeding  the  sum  named  in  the  note. 

Nor  will  it  make  any  difference  whether  the  note  was  used  before  or  after  mar 
turity,  if  it  was  in  reality  pledged  as  security  for  moneys  borrowed  by  the 
indorser. 

The  giving  of  a  new  note,  by  an  indorser,  for  the  amount  due  upon  the  orig- 
inal note,  such  original  note  being  left  with  the  holder  as  security,  does  not 
amount  to  a  pa3rment  of  the  latter. 

APPEAL  from  the  judgment  of  a  special  term.  The 
action  was  upon  a  promissory  note.  The  note  sued  on 
was  lent  by  the  maker  to  the  indorser  for  his  accommodation. 
He  had  it  discounted  by  the  plaintiff.  When  it  became  due, 
the  indorser  wanted  to  make  a  partial  payment,  and  the  note 
in  suit  was  to  be  left  in  the  bank  to  be  collected  by  them. 
The  maker  was  at  that  time  absent  from  the  state,  and  a 
new  note  could  not  be  obtained  for  its  renewal.  Instead 
thereof,  the  indorser  gave  his  own  note  for  the  amount  unpaid, 
which  was  discounted  and  the  note  in  suit  loft  as  security. 
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This  process  was  repeated  several  times.  It  is  now  con- 
tended that  such  discounts  paid  the  original  note,  and  that 
the  plaintiff  cannot  recover. 

E,  E.  Anderson^  for  the  plaintiff. 

S.  Larocquey  for  the  defendants. 

By  the  Court,  Ikgbaham,  J.  The  note  having  been 
loaned  to  the  indorser  for  his  accommodation  without  any 
restrictions,  might  be  used  by  him  for  that  purpose,  and  the 
holder  could  recover  upon  it,  even  if  he  had  knowledge  of  its 
origin,  to  any  amount  for  which  he  held  it  as  security,  not 
exceeding  the  sum  named  in  the  note.  Nor  would  it  make 
any  difference  whether  such  note  was  used  before  or  after 
maturity,  if  it  was  in  reality  pledged  as  security  for  moneys 
borrowed  by  the  indorser. 

There  can,  therefore,  be  no  other  question  in  this  case 
than  that  which  arises  as  to  the  renewals  of  the  indebted- 
ness of  the  indorser  to  the  bank.  If  they  are  to  be  con- 
strued as  a  payment  of  the  original  note,  then  it  could  not  be 
afterwards  reassigned  either  to  the  same  or  to  other  parties  so 
as  to  give  it  vitality.  The  evidence  shows  that  it  was  not 
the  intent  of  the  parties  that  it  should  operate  as  payment. 
The  indorser  says,  when  the  note  came  due,  he  waived  the 
notice  of  protest,  and  made  a  payment  on  it  and  gave  a  new 
note,  but  he  nowhere  affirms  that  such  note  was  made  or  acr 
cepted  as  payment.  On  the  contrary,  when  he  waived  notice 
of  protest,  he  could  only  have  intended  thereby  to  hold  him* 
self  liable  for  its  payment. 

Jenkins  says :  The  maker  was  absent  or  could  not  be 
found  when  the  note  became  due,  and  the  indorser  paid  a 
part  on  account,  left  his  own  note  for  the  balance,  and  this 
note  in  suit  was  to  be  left  in  the  bank  to  be  collected  when 
they  could. 

The  fair  construction  of  this  transaction  and  of  the  subse- 
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quent  ones  is,  that  it  was  not  the  intent  of  the  parties  to 
discharge  the  liabilities  on  the  original  note,  but  that  the 
same  was  to  remain  in  possession  of  the  bank  until  the  debt 
was  paid.  The  transactions  as  to  the  notes  of  the  indorsei 
were  merely  memoranda  as  to  the  amount  remaining  due. 

Where  it  is  clear  that  the  parties  did  not  contemplate  pay- 
ment^ and  that  the  holder  did  not  accept  the  new  note  as 
payment,  no  such  legal  consequence  can  follow  as  the  de- 
fendant's counsel  has  urged  upon  the  argument.  He  has 
furnished  no  authorities  to  sustain  the  position  he  assumed, 
and  we  think  the  law  to  be  otherwise. 

The  judgment  should  be  reversed  and  new  trial  ordered ; 
costs  to  abide  the  event. 


[Nbw  Yobk  Gbitbral  Tbrx,  February  19,  1866.      (?«>.  G,  Bmmard,  CUrJf 
and  Ingraham^  Justices.] 


Botsford  va,  McLean  and  MoPhersok. 

46  478|        When  parties  have  entered  into    a  written  contract  it  must  be  presumed  to 

'  express  their  common  intention,  and  to  speak  their  actual  agreement.    But  if 

it  be  clearly  shown  that  such  is  not  the  case,  and  that  such  written  contract 
is  uitrue,  and  misrepresents  or  misstates  their  real  agreement  and  intentions, 
as  made  and  nnderstood  by  both  parties,  in  some  essential  particular,  then 
such  contract  is  a  mistaken  one,  and  the  mistake  may  be  corrected,  in  a 
court  of  equity. 

A  mutitdl  mistake  which  will  afford  a  ground  for  relief  from  a  contract,  by 
reforming  it,  means  a  mistake  reciprocal  and  common  to  both  parties,  where 
each  alike  labors  under  the  same  misconception  in  respect  to  the  terms  of 
the  written  instrument 

Upon  a  sale  of  personal  property  the  purchasers  agreed  to  pay  therefor  the 
sum  of  16000,  viz.  $2000  in  cash,  and  the  balance  in  four  equal  annual  pay- 
ments, with  mtermt^  for  which  they  were  to  execute  their  four  several 
promissory  notes,  for  $1000  each,  with  interest,  payable  in  one,  two,  three 
and  four  years,  and  to  secure  the  payment  thereof  by  a  chattel  mortgage 
upon  the  property.  The  $2000  was  paid  down,  and  a  chattel  mortgage  was 
executed,  conditioned  for  the  payment  of  the  said  notes,  with  mUreU,  Four 
■everal  promissory  notes  were  also  executed  by  the  purchasors,  for  $1000 
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each,  payable  at  the  times  agreed,  but  two  of  them  were  so  drawn  as  not 
to  bear  interest  The  yendor,  seeing  that  two  of  the  notes  were  on  interest, 
assumed  that  the  other  two  were  also  on  interest,  and  accepted  the  same, 
believing  that  all  were  properly  drawn.  The  purchasers,  knowing  that  two 
of  the  notes  were  so  drawn  as  not  to  bear  interest,  purposely  abstained  from 
calling  the  vendor's  attention  to  the  fact. 

ffeid  that  this  was  a  case  where  the  contract  as  executed  and  evidenced  in  the 
written  papers  was  not  carried  out  according  to  the  agreement  as  the  same 
was  understood  by  both  parties ;  and  that  the  error  in  the  two  notes  pre- 
sented a  dear  case  of  mittake  on  both  sides,  for  which  equity  could  afford 
relief. 

And  the  purchasers  having  been  trusted  to  draw  the  notes,  and  they  procuring 
their  attorney  to  draw  them,  and  then  executing  and  delivering  the  same 
to  the  vendor  as  the  notes  required  by  the  contract,  although  aware  that 
two  of  them  did  not  bear  interest ;  I£^  that  this  was  a  clear  case  of  frauds 
for  which  the  vendor  was  entitled  to  have  the  notes  reformed. 

When  a  bargain  is  fairly  made  and  concluded  and  its  terms  clearly  understood, 
the  rule  of  eavtat  emptor  ceases,  and  both  parties,  thereafter,  are  bound  to 
exercise  good  faith  in  carrying  out  the  contract  and  executing  its  provisions. 

If  one  party  is  trusted  to  reduce  the  contract  to  writing  he  is  bound  to  do  it 
truly,  and  any  variation  from  it,  either  by  omitting  some  of  its  terms,  or  by 
inserting  provisions  not  embraced  in  it,  if  not  known  to  the  other  party 
and  distinctly  assented  to  by  him,  is  a  clear  fraud. 

THIS  was  an  appeal  from  a  judgment  entered  upon  the 
report  of  a  referee  upbn  a  second  trial.  The  action  was 
brought  to  reform  two  certain  promissory  notes  given  by  the 
defendants  to  the  plaintiff,  so  as  to  make  them  bear  interest. 
The  grounds  on  which  the  relief  was  sought  were  mistake 
and  fraud.  When  the  case  was  formerly  before  the  court, 
the  judgment  in  favor  of  the  plaintiff  was  set  aside  because 
the  referee  had  not  found  that  certain  facts  existed.  (See 
42  Barb,  445,  S.  0.)  On  the  second  trial  before  the  referee, 
the  plaintiff  rested  on  the  pleadings,  and  claimed  to  be 
entitled  to  judgment  for  the  relief  demanded  in  the  com- 
plaint. The  defendants  thereupon  moved  to  dismiss  the 
complaint,  which  was  denied  by  the  referee,  who  held  that 
the  defendants' answer  "does  not  deny  the /ac^«  stated  in 
the  complaint  on  which  the  plaintiff  bases  his  allegations  of 
fraud,  mistake  and  omission ;  and  that  if  these  facts  not 
thus  denied  make  out  a  case  of  fraud,  mistake  or  omission, 
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the  plaintiff  is  entitled  to  judgment  without  introducing 
evidence."  The  referee  further  held  that,  under  the  defend- 
ants' second  answer,  they  might  give  evidence  on  their  part 
as  to  the  facts  stated  in  the  complaint  on  which  the  plain- 
tiff's allegations  of  fraud,  omission  or  mistake,  were  based* 
The  referee  found,  substantially,  all  the  facts  stated  in  the 
complaint,  except  the  agreement  to  pay  interest,  and  on  that 
point  he  found  that  in  the  parol  agreement,  made  before  the 
execution  of  the  writings,  "nothing  was  said  by  either  party 
on  the  subject  of  interest  upon  that  part  of  the  considera- 
tion not  paid  down,  or  upon  the  notes  to  be  given  by  the 
defendants."  He  also  found  "that  the  defendants  knew  or 
believed,  before  the  notes  were  delivered,  that  the  plaintiff 
expected  that  they  were  all  to  bear  interest,  but  that  nothing 
was  said  or  done  by  the  defendants  to  mislead  the  plaintiff." 
His  conclusion  of  law  was  that  the  plaintiff  was  not  entitled 
to  the  relief  demanded  in  the  complaint,  and  that  the  com- 
plaint should  be  dismissed,  with  costs ;  and  judgment  was 
ordered  accordingly. 

Edward  Harris^  for  the  appellant. 

W>  F.  Cogswell  J  for  the  respondent. 

By  the  Court,  E.  Darwin  Smith,  J.  It  is  a  familiar  and 
well  settled  doctrine  that  where,  through  mistake  or  fraud, 
a  contract  or  conveyance  fails  to  express  the  actual  agreement 
of  the  parties,  it  will  be  reformed  by  a  court  of  equity  so  as 
to  conform  to  such  agreement  and  carry  into  effect  the  real 
intent  of  the  contracting  parties.  This  doctrine  was  fully 
established  in  this  state  in  the  case  of  Gillespie  v.  Moon, 
(2  John,  Ch.  585,)  in  an  opinion  of  Chancellor  Kent,  which 
Chief  Justice  Spencer,  in  Lyman  v.  The  United  Insurance  Co. 
(17  John,  377,)  in  the  Court  of  Errors,  said  "  commanded 
his  entire  assent  and  would  remain  a  land  mark  for  future 
decisions." 
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But  though  the  rule  is  well  established  that  equity  will 
give  relief  in  cases  of  clear  mistake,  or  fraud  in  written  con- 
tracts, there  is  obviously  considerable  discrepancy  and  incer- 
titude in  the  cases  in  respect  to  the  application  of  the  rule. 
So  far  as  mistake  constitutes  the  ground  of  jurisdiction  in 
the  courts  of  equity  to  give  relief,  it  is,  I  think,  quite  well 
settled  that  the  contract  will  be  reformed  in  all  cases  of  clear 
mistake  or,  as  some  of  the  cases  say,  of  mutual  mistake.  A 
little  confusion  and  misconception,  I  think,  has  crept  into 
the  cases  from  the  inexact  use  of  the  word  mutual  as  applied 
by  way  of  description  or  classification  of  the  kind  of  mis- 
takes which  courts  of  equity  would  reform.  According  to 
the  real  signification  of  the  word  mutual  in  such  connection, 
and  the  ordinary  acceptation  and  understanding  of  the  term, 
mutual  mistake  would  mean  a  mistake  reciprocal  and  com- 
mon to  both  parties,  when  each  alike  labored  under  the  same 
misconception  in  respect  to  the  terms  of  the  written  instru- 
ment. Story,  from  whom  I  think  the  term  is  derived,  uses 
it  in  this  sense.  (See  Equity  Jurisprudence^  §  155.)  He 
there  says  of  mutual  mistake:  "To  allow  it  to  prevail  in 
such  a  case  would  be  to  work  a  surprise  or  fraud  upon  both 
parties  and  certainly  upon  the  one  who  is  the  sufferer.  Such 
phrase  is  not  used  by  Chancellor  Kent  in  Gillespie  v.  Moon^ 
(supra^)  or  Lord  Hardwick,  in  Henkle  v.  The  Royal  Assur^ 
ance  Co,^  (1  Ves,  317,)  or  by  Lord  Elden,  in  Townshend  v. 
Stangroom,  (6  id,  331,)  or  by  Lord  Thurlow,  in  Shelburne 
V.  Inchiquirij  (1  Brown's  Ch.  R.  340,)  or  by  Chancellor 
Walworth,  in  Coles  v.  Bowne,  (10  Paige^  534,)  which  were 
all  cases  where  the  doctrine  was  discussed  upon  what  prin- 
ciple the  court  would  reform  mistakes.  These  learned  chan- 
cellors all  say  that  the  mistake  must  be  a  clear  one,  or  a  plain 
one,  and  clearly  established ;  and  it  must  be  a  mistake  as  is 
said  in  Adam's  Equity^  (171,)  "on  both  sides,"  when  as 
Lord  Thurlow  said  in  Shelburne  v.  Inchiquin,  "  the  words 
taken  down  in  writing  were  contrary  to  the  concurrent  inten- 
tions of  all  the  parties ;"  or  as  Chancellor  Walworth  said  in 
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Coles  V.  Bowne,  (supra,)  where  "a  mistake  has  occurred  in 
reducing  the  agreement  to  writing."  The  courts  of  equity 
clearly  have  no  right  to  make  contracts  for  men.  They  have 
no  right  where  parties  have  attempted  to  contract  but  have 
failed,  in  fact,  to  agree,  or  to  come  to  a  clear  meeting  of 
•their  minds,  to  reform  or  change  their  executed  contract,  so 
as  to  carry  out  the  interpretation  of  it  which  one  party 
claims  in  opposition  to  the  understanding  or  intent  of  the 
other  party.  When  p^,rties  have  entered  into  a  written  con- 
tract it  must  be  presumed  to  express  their  common  intention 
and  to  speak  their  actual  agreement.  But  if  it  be  clearly 
shown  that  such  is  not  the  case,  and  that  such  vmtten 
contract  is  untrue,  and  misrepresents  or  misstates  their  real 
agreement  and  intentions  as  made  and  understood  by  both 
parties,  in  some  essential  particular,  then  such  contract  is 
a  mistaken  one,  and  such  mistake  may  be  corrected  in  a  court 
of  equity,  in  respect  to  such  particular  error.  This  inaccu- 
rate use  or  misapplication  of  this  word  mutual  has  led  more 
or  less  to  the  idea  that  mistakes  in  contracts  will  not  be 
reformed  in  the  courts  of  equity  where  the  mistake  in  point 
of  fact  in  respect  to  the  terms  of  the  written  contract  was 
confined  to  one  of  the  contracting  parties,  and  there  was,  in 
this  sense  no  mistake  in  the  contract  so  far  as  relates  to  the 
other  party.  Where,  in  fact,  the  error  or  omission  in  the 
written  contract  complained  of  was  known,  at  the  time  of 
its  execution  or  delivery,  to  the  party  benefited  by  such 
alleged  error,  omission  or  mistake. 

Such  is  the  present  case.  If  there  was  mistake  in  the 
execution  of  the  notes  in  question  in  this  action,  in  the 
omission  of  the  words  '^with  interest'*  in  the  two  promissory 
notes  of  f  1000  each,  having  the  longest  time  to  run,  such 
omisssion  was  clearly  well  known,  at  the  time,  to  the  defend- 
ant, and  was  unknown  to  the  plaintiff.  The  first  question 
which  meets  us  therefore,  in  the  examination  of  the  case  is, 
whether  the  proof  makes  out  a  clear  case  of  mistake  on  both 
sides,  such  as  we  have  seen  is  called  in  some  cases,  a  mutual 
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mistake,  i.  e.  a  mistake  in  conforming  the  writings  in  respect 
to  the  two  promissory  notes  in  question  to  the  actual  agree- 
ment of  the  parties.  When  this  *  case  was  before  us  on  a 
former  occasion  (see  42  Barb.  445,)  the  referee,  without 
finding  either  mistake  or  fraud  in  carrying  out  the  agreement 
between  the  parties  in  respect  to  the  promissory  notes  in 
question,  found  that  the  said  notes  did  not  conform  to  the 
agreement  between  the  parties,  in  that  they  did  not  contain 
a  provision  for  drawing  interest  from  date,  and  for  that 
reason  directed  that  the  same  be  reformed — basing  his  find- 
ing upon  the  terms  of  the  bill  of  sale  and  chattel  mortgage 
delivered  at  the  same  time,  irrespective  of  the  parol  proof. 
He  granted  a  new  trial  on  the  ground  that  the  bill  of  sale, 
chattel  mortgage  and  notes,  all  delivered  at  the  same  time, 
must  be  construed  together,  and  did  not,  upon  their  face, 
furnish  satisfactory  evidence  of  the  facts  alleged,  that  the 
last  two  notes  should  draw  interest,  and  that  neither  mistake 
or  fraud  was  distinctly  found  as  matter  of  fact. 

The  case  as  it  comes  before  us  now  is  essentially  changed. 
The  referee  find  facts  which  clearly  imply,  what  I  think  he 
ought  to  have  found  as  a  matter  of  fact,  that  the  contract 
between  the  parties  called  for  interest  on  the  four  notes  which 
the  defendants  gave  and  were  to  give  in  part  consideration 
for  the  property  sold  to  them  by  the  plaintiff.  He  does  find, 
however,  that  in  the  parol  agreement  for  the  trade  between 
the  parties,  nothing  was  said  by  either  party  on  the  subject 
of  interest  on  that  part  of  the  consideration  not  paid  down, 
or  upon  the  notes  to  be  given  by  the  defendants.  If  this 
were  so,  and  there  is  conflict  in  the  evidence  on  this  point, 
I  do  not  think  it  at  all  conclusive  on  the  question  whether 
the  notes  were  not  to  draw  interest.  The  parties  were  con- 
tracting for  a  sale  of  personal  property,  and  agreed  upon  a 
sale  thereof,  by  the  plaintiff  to  the  defendants  for  $6000,  of 
which  sum  $2000  was  to  be  paid  in  hand  and  the  balance  in 
four  annual  installments  of  $1000  each.  There  was  then  the 
sum  of  $4000  upon  which  a  credit  was  to  be  giyei^  wd  the 
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same  was  to  be  forborne,  and  payments  made  in  one,  two, 
three  and  four  years.  If  nothing  was  said  about  interest 
most  men,  I  think,  would  consider  it  implied  that  the  debt 
was  to  be  on  interest.  In  the  great  mass  of  contracts  made 
in  incurring  or  extending  debts,  when  time  is  given  for  their 
payment  at  a  future  day,  the  business  men  of  this  country, 
I  think,  would  generally  understand  that  the  debt  was  to  be 
on  interest,  and  would  rarely  say  any  thing  on  the  subject. 
In  ninety-nine  cases  out  of  every  one  hundred,  when  a  man 
bargains  for  credit  or  time  of  payment,  or  asks  to  borrow 
money  or  purchase  property  on  time  or  extend  a  debt,  would 
either  party  think  of  speaking  about  interest,  unless  usury 
was  sought  or  exacted  ?  Men  in  such  cases  would  perfectly 
well  understand  each  other,  that  interest,  of  course  the  law- 
ful interest  of  the  state,  was  part  of  the  contract,  as  much 
as  if  it  was  expressly  mentioned ;  unless  the  contrary  was 
distinctly  said.  What  men  understand  in  such  cases,  what 
is  implied  from  the  course  of  the  business  or  of  general 
transactions  of  like  nature  between  contracting  parties,  is  as 
much  within  the  contract  as  if  it  were  ever  so  distinctly  ex- 
pressed. Courts  and  referees  and  juries  can  not  and  should 
not  divest  themselves  of  their  common  sense  and  common 
experience  when  considering  such  cases.  It  is  apparent  from 
the  facts  found  by  the  referee  and  the  evidence  besides,  that 
both  these  parties  and  all  the  persons  concerned  in  making 
and  consummating  this  trade  acted  upon  this  understanding  in 
respect  to  interest.  Else  why,  if  nothing  was  said  about 
interest,  is  it  mentioned  in  the  chattel  mortgage  in  respect  to 
the  debt  of  $4000  and  in  respect  to  the  notes,  four  times,  and 
why  was  it  put  in  the  two  first  notes,  and  why  was  it  when 
the  defendants'  attorney  called  the  attention  of  McLean  to 
the  fact  that  two  of  the  notes  were  on  interest  and  two  with- 
out interest,  and  he  was  advised  to  leave  them  as  they  were, 
"he  objected,  but  finally  consented  to  it  ?"  But  this  chattel 
mortgage  upon  its  face,  connected  with  other  facts  proved  and 
found  by  the  referees,  clearly  shows,  I  think,  not  only  that  it 
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was  the  understanding  of  the  parties  that  the  four  notes 
should  all  draw  interest,  but  is  itself  an  express  agreement 
to  that  effect.'  This  chattel  mortgage  and  the  bill  of  sale  the 
referee  finds  were  in  fact  drawn  by  the  defendants*  attorney 
and  read  by  him  to  the  parties  and  examined  by  them.  The 
parties  then  separated,  and  the  notes  were  afterwards  drawn 
by  the  said  attorney,  in  the  presence  of  McLean  but  in  the 
absence  of  Botsford.  The  parties  then  came  together  again 
and  after  an  interval  of  half  an  hour  or  so,  and  the  papers 
were  delivered.  Upon  these  facts,  the  bill  of  sale  and  the 
chattel  mortgage  thus  read  to  and  examined  by  the  parties, 
must  be  held  to  express  their  actual  agreement.  It  was  read 
to  both  and  examined  by  both,  and  both  must  be  deemed  to 
have  assented  to  its  terms.  Let  us  see  what  they  are.  The 
first  sentence  in  the  chattel  mortgage  states,  in  the  ordinary 
form  of  such  papers,  that  the  deffendants  "are  indebted  to 
the  plaintiff  in  the  sum  of  $4000  being  for  the  consideration 
of  four  several  promissory  notes  in  writing  this  day  executed 
by  us  to  the  said  David  Botsford,"  one  of  the  said  notes 
being  for  $1000,  payable  in  one  year  from  date  j  one  like  note 
at  two  years ;  one  like  note  at  three  years ;  and  another  like 
note  at  four  years  from  date.  Then  next  it  is  as  follows : 
"Now  for  securing  the  payment  of  the  said  debt  and  the 
interest  thereon  from  the  date  hereof,  we  do  sell,  &c.  the 
property  described  in  the  schedule  referred  to,"  &c.  Then  it 
is  provided  that  if  the  defendants  shall  pay  at  maturity  the 
principal  of  the  said  several  promissory  notes  with  interest 
thereon,  as  said  notes  shall  become  due  and  payable,  then  the 
transfer  to  be  void.  But  in  case  of  the  non-payment  of  said 
debt  and  interest  at  the  times  specified  therefor,  then  Bots- 
ford may  enter  and  take  the  property  and  sell  the  same,  &c. 
as  in  ordinary  chattel  mortgages  ;  and  at  the  close  is  a  cove- 
nant by  the  defendants  to  pay  any  deficiency  of  said  debt, 
interest  and  costs.  By  the  clear  and  express  terms  of  this 
chattel  mortgage,  the  whole  debt  of  $4000  was  to  draw 
interest  and  the  notes  were  all  to  be  upoh  interest.    No  dis- 
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iinction  is  made  between  them,  and  each  of  them  respectively 
represented  one  fourth  of  the  debt. 

The  notes  subsequently  drawn  by  the  defendants'  attorney 
were  to  be  prepared  to  perfect  and  complete  this  contract. 
They  were  all  to  be  on  interest,  and  the  two  notes  not  upon 
interest  were  not  such  as  the  agreement,  made,  recognized  and 
assented  to  in  and  by  the  said  chattel  mortgage,  plainly  called 
for  and  required.  It  is  not  pretended  that  there  was  any 
change  of  the  agreement,  or  any  new  terms  made  by  the 
parties  after  the  reading  of  the  bill  of  sale  and  the  chattel 
mortgage.  The  referee  finds  that  when  the  parties  came 
together  again  the  plaintiff  examined  the  two  notes  having 
the  shortest  time  to  run,  and  seeing  they  were  on  interest 
assumed  that  the  other  two  were  also  on  interest,  without 
examination,  and  accepted  the  notes  believing  that  all  were 
so  drawn  as  to  bear  interest ;  and  that  the  defendants  knew 
at  the  time  of  the  delivery  of  the  notes  that  the  two  having 
the  shortest  time  to  run  were  so  drawn  as  to  bear  interest, 
and  that  the  two  others  were  so  drawn  as  not  to  bear  interest, 
and  that  they  purposely  abstained  from  calling  the  attention 
of  the  plaintiff  to  the  fact  that  the  two  last  notes  were  not 
on  interest.  Nothing  I  think  can  be  clearer  than  that  both 
parties  understood  that  these  notes  and  all  of  them  were  to 
draw  interest.  This  then  is  a  case  where  the  contract  as  ex- 
ecuted and  evidenced  in  the  written  papers  was  a  mistaken 
one  as  to  both  sides,  and  that  it  was  not  carried  out  accord- 
ing to  the  agreement  as  the  same  was  understood  by  both, 
parties.  Such  error  in  the  written  evidence  of  the  contract 
presents  a  clear  case  of  mistake  on  both  sides.  The  referee, 
we  think,  should  have  so  found  as  matter  of  fact. 

But,  I  think  the  plaintiff  is  entitled  to  have  these  notes 
reformed  also  upon  the  ground  of  fraud  ;  and  that  upon  the 
facts  found  by  the  referee  and  appearing  in  the  proof  he 
would  have  been  warranted  in  directing  a  judgment  for  the 
plaintiff  on  this  ground.  Assuming  that  the  chattel  mort- 
gage expressed  upon  its  face  the  true  agreement  between  the 
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parties  in  respect  to  these  notes,  the  making  of  the  notes 
was  a  mere  clerical  act  in  the  completion  or  fulfillment  of 
the  formal  terms  of  the  contract.  The  defendant  McLean 
was  trusted  to  draw  these  notes  and  they  were  in  fact  drawn 
by  his  attorney,  and  in  his  presence,  and  bis  attention  called 
to  the  fact  that  two  were  on  interest  and  two  not  on  interest, 
and  he  then  executed  them  in  that  shape,  and  he  subse- 
quently delivered  them  to  the  plaintiff  as  the  notes  required  , 
and  called  for  by  the  contract,  purposely  abstaining,  as  the 
referee  finds,  from  calling  the  plaintiff's  attention  to  the  fact 
that  two  were  not  on  interest,  and  well  knowing  at  the  time 
that  the  plaintiff  assumed  and  supposed  they  were  on  interest 
and  would  not  have  received  them  in  their  present  shape  if 
he  had  known  that  they  were  not  on  interest.  This,  I  think, 
a  clear  fraud.  These  notes  were  put  off  upon  the  plaintiff 
in  their  present  shape  by  design.  It  is  something  more  than 
a  mere  suppressio  veri.  It  is  a  practical  deceit.  The 
attorney  for  the  defendants  testifies  as  follows :  "I  called 
McLean's  attention  to  the  fact  that  the  two  last  notes  were 
not  on  interest,  and  advised  him  that  he  had  better  leave 
them  as  they  were,  and  gave  him  my  rieasons.  McLean  at 
first  objected  but  finally  consented."  "I  (says  the  attorney) 
told  McLean  that  if  Botsford  took  the  notes  and  looked  at 
them  and  accepted  of  them  it  would  be  an  end  of  them." 
This  was  the  trap  laid  for  Botsford,  and  it  seeims  he  fell  into 
it.  He  took  the  notes  when  handed  to  him,  four  on  one 
sheet,  looked  at  the  first  two  and  saw  that  they  were  upon 
interest,  and  assuming  that  the  others  were  in  the  same 
form,  folded  them  up  and  put  them  in  his  pocket.  This 
advice  of  the  attorney  is  the  key  to  the  whole  case.  He 
applied  the  doctrine  of  caveat  emptor  to  these  notes — as 
though  the  case  was  one  of  contract  for  the  sale  of  com- 
modities open  to  observation  of  both  parties.  In  such  cases, 
at  law,  a  party  who  makes  no  misrepresentation  and  prac- 
tices no  deceit  may  ordinarily  make  as  good  a  bargain  as  he 
can.    Both  parties,  in  such  cases,  stand  upon  their  guard 
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and  upon  common  ground,  and  each  must  look  out  for  him- 
self. But  when  a  bargain  is  fairly  made  and  concluded  and 
its  terms  clearly  understood,  this  rule  ceases,  and  both  par- 
ties thereafter  are  bound  to  exercise  good  faith  in  carrying 
out  the  contract  and  executing  its  provisions.  If  one  party 
is  trusted  to  reduce  the  contract  to  writing  he  is  bound  to  do 
it  truly,  and  any  variation  from  it,  either  by  omitting  some 
of  its  terms,  or  by  inserting  provisions  not  embraced  in  it,  if 
not  known  to  the  other  party  and  distinctly  assented  to  by 
him,  is  a  clear  fraud.  In  Gillespie  v.  Moon,  {supra,)  the 
deed  sought  to  be  reformed,  in  its  terms,  by  metes  and 
bounds,^  described  250  acres  of  land,  when  the  contract  of 
sale  only  called  for  200  acres.  Chancellor  Kent  said :  "  The 
only  doubt  with  me  is  whether  the  defendant  was  not  con- 
scious of  the  error  in  the  deed,  at  the  time  he  received  it 
and  executed  the  mortgage,  and  whether  the  deed  was  not 
accepted  by  him  in  fraud  or  with  a  voluntary  suppression  of 
the  truth." 

In  Wiswall  v.  Hall,  (3  Paige,  313,)  where  a  vendee  made 
an  untrue  deed  of  the  premises,  which  he  professed  to  sell, 
relief  was  given  on  the  ground  of  fraud,  and  the  defendant 
decreed  to  rectify  the  conveyance.  In  DePeyster  v.  JJiow- 
hrouch,  (1  Kern.  582,)  a  mortgage  was  reformed,  for  the 
fraud  of  the  mortgagor  in  making  and  executing  it  so  as  not 
to  cover  all  the  property  embraced  in  the  propositions  and 
agreement  for  the  loan  intended  to  be  secured  by  such 
mortgage.  The  case  of  Rider  v.  Powell,  (28  N.  T,  Rep. 
310,)  is  also  quite  in  point.  In  that  case  Bider  made  an 
oral  contract  to  sell  his  farm  to  the  defendant  for  $4600,  of 
which  $1600  was  to  be  paid  in  hand  and  secured  by  notes, 
and  the  balance  to  be  secured  by  a  bond  and  mortgage  for 
$3000  on  the  premises,  payable  in  ten  installments  with 
annual  interest.  The  bond  and  mortgage  given  to  secure 
the  $3000  provided  for  the  payment  of  $300  and  interest  on 
the  same  in  yearly  payments  till  the  whole  sum  was  paid, 
80  that  Bider  should  receive  interest  on  the  installments 
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instead  of  annual  interest  on  the  whole  of  the  principal  sum 
unpaid.  It  appeared  in  evidence  that  the  defendant  directed 
the  attorney  who  drew  the  papers,  how  to  draw  the  bond. 
The  bond  and  mortgage  was  delivered  to  and  accepted  by 
Eider,  as  the  notes  were  in  this  case,  in  fulfillment  of  the 
oral  contract,  upon  the  supposition  that  they  were  right,  and 
the  plaintiff  did  not  discover  the  mistake  in  the  bond  and 
mortgage,  about  the  interest,  till  the  next  day,  when  he  de- 
manded of  the  defendant  a  reformation  of  the  bond  and 
mortgage  so  as  to  give  him  annual  interest,  which  was 
refused,  and  the  suit  was  brought  immediately  to  reform 
said  bond  and  mortgage.  The  action  was  tried  at  special 
term,  where  the  judge  found  that  there  was  a  mistake  on  the 
part  of  the  plaintiff  as  to  the  interest  he  was  to  receive  by 
the  bond  and  mortgage,  and  decided  as  matter  of  law  that 
he  was  entitled  to  have  the  mistake  corrected  and  the  bond 
and  mortgage  amended  or  modified  so  that  he  should  receive 
annual  interest,  on  the  whole  sum  unpaid,  and  gave  judg- 
ment accordingly.  This  judgment  was  affirmed  at  general 
tefm  in  the  6th  district,  and  then  went  by  appeal  to  the 
Court  of  Appeals.  The  Court  of  Appeals  floundered  over  it 
a  good  deal.  Four  judges  were  for  the  affirmance  of  the 
judgment,  and  three  for  reversal  on  the  ground  that  there 
was  no  finding  of  facts  made  at  special  term,  but  finally,  as 
the  report  states,  the  rule  for  judgment  in  favor  of  the  plain- 
tiff was  construed  as  a  finding  of  the  necessary  facts,  viz.  fi-aud 
or  a  mistake  of  facta  on  the  part  of  the  defendant,  and  the 
judgment  was  affirmed  upon  that  theory.  While  the  ground 
upon  which  the  decision  was  put,  there  being  in  the  case  no 
finding  of  facts,  is  doubtless  untenable,  the  principle  asserted 
in  the  decision  is  clearly  right  and  sound.  It  is  that  where 
a  party  who  is  to  execute  papers  in  consummating  a  contract 
draws,  or  causes  or  procures  them  to  be  drawn  erroneously, 
and  palms  or  puts  them  off  upon  the  opposite  party  in  that 
shape,  without  apprising  him  of  the  error  or  alteration,  he 
commits  a  fraud,  and  relief  in  equity  in  reforming  the  instni- 
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ment  may  be  had,  on  the  ground  either  of  mistake  or  fraud. 
That  case  in  principle  decides  this.  Indeed  this  is  a  much 
stronger  case  upon  the  facts  and  proof,  for  relief  than  the 
case  of  aider  v.  Powell. 

We  think,  therefore,  that  the  plaintiff  was  entitled  to  the 
relief  demanded  in  his  complaint,  and  that  such  relief  can 
clearly  be  granted,  based  upon  the  ground  of  mistake  and 
fraud,  or  upon  either  ground  of  mistake  or  fraud ;  and  the 
referee  should  have  so  found  and  decided.  The  judgment 
must  therefore  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

[Monroe  General  Term,  March  5,  1866.     WeOesj  E.  JD.  Smith  and  Johnmm, 
Justices.] 


Towsley  vs.  Denison,  impleaded  with  others- 

Where  a  party  receiving  an  account  keeps  the  same,  and  makes  no  objection  to 
it,  within  reasonable  time,  he  will  be  considered,  from  his  silence,  as  acqui- 
escing in  its  correctness,  and  it  will  have  the  force  of  a  stated  account 
between  the  parties,  binding  as  such  upon  both  of  them,  presumptively. 

And  if  either  party  attempts  to  impeach  the  settlement  and  open  the  accounts 
for  re-examination,  the  burden  of  proof  rests  upon  him,  and  he  must  prove 
fraud,  or  point  out  clearly  the  error  or  mistake  on  which  he  relies. 

THIS  action  was  commenced  more  than  six  years  after  the 
cause  thereof  accrued,  to  recover  the  value  of  certain 
stone,  alleged  to  have  been  sold  and  delivered  by  the  plaintiff 
to  the  defendants,  in  the  fall  of  the  year  1854,  and  for  dam- 
ages to,  and  loss  of  boats  used  in  the  delivery  of  the  stone. 
The  defendant  Fox,  in  the  year  1854,  took  a  contract  from 
the  state  to  do  some  work  at  Mud  lock,  and  at  Montezuma, 
on  the  Erie  canal.  The  defendant  Denison  was  his  surety 
on  a  bail  bond  to  the  laborers  for  their  security.  After  the 
work  was  commenced,  in  the  fall  of  1854,  the  defendant  Fox 
failed,  and  Denison  went  on  with  the  work  for  a  short  time^ 
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for  the  purpose  of  relieving  himself  from  his  liability.  The 
plaintiff  delivered  stone  for  the  performance  of  this  job,  and 
seeks  to  make  Denison  liable  therefor  in  this  action.  In 
Januaiy,  1855,  the  plaintiff  presented  a  bill  to  Denison  for 
$618.46,  which  would  give  him  a  balance  now  of  $32.46. 
He  was  then  paid  $300  and  had  been  paid  before  $286.  In 
March,  1855,  he  presented  another  bill,  and  claimed  a  bal- 
ance of  $52.41.  In  his  first  complaint,  in  December,  1860, 
he  claimed  for  these  items  $808 ;  in  the  second  complaint, 
in  March,  1861,  $858 ;  and  in  the  third  complaint,  March, 
1862,  $1193.41,  which  would  leave  a  balance  of  $607.41. 

The  action  was  tried  before  a  referee,  who  found  in  favor 
of  the  plaintiff  for  $1188.41 ;  and  judgment  being  entered 
upon  his  report,  the  defendant  Denison  appealed. 

W.  C.  EtigeVj  for  the  appellant. 

Wm,  H.  Burton^  for  the  respondent. 

By  the  Court,  E.  Darwin  Smith,  J.  The  contract  in 
question  in  this  action  was  needlessly  under  seal.  It  was 
such  a  contract  as  the  defendant  Fox,  if  he  and  the  other 
defendants  were  partners  or  jointly  interested  in  the  subject 
matter  of  the  agreement,  might  properly  make,  like  any 
simple  contract,  without  seal  or  any  express  authority.  But 
there  is  abundant  evidence,  I  think,  to  support  the  finding 
of  the  referee  that  the  defendant  Denison,  if  he  did  not 
authorize  Fox  to  make  such  contract  and  sign  it  for  him, 
afterwards  knew  of  the  contract  or  that  Fox  had  made  a 
contract  with  the  plaintiff  for  the  purchase  and  delivery  of 
the  stone  for  which  the  action  was  brought.  He  ordered  and 
received  some  of  the  stone  delivered,  and  made  payments  for 
them,  distinctly  recognizing  and  ratifying  a  contract  therefor 
as  made  by  the  defendant  Fox.  The  other  defendants  do 
not  defend,  and  it  is  immaterial  whether  there  is  sufficient 
evidence  to  make  the  contract  a  valid  and  joint  contract  as 
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to  all.  It  binds  the  defendant  Denison,  I  think,  very  clearly. 
The  statute  of  limitations  was  not  a  valid  defense  to  the 
plaintiff's  account.  The  whole  of  the  plaintiff 's  account,  it 
is  proved,  accrued  before  December  1,  1854,  more  than  six 
years  before  the  commencement  of  this  action,  which  was 
commenced  in  December,  1860,  but  the  defendant  recognized 
the  existence  and  validity  of  the  plaintiff's  claim  against 
him  on  the  2d  of  January,  1865,  when  he  notified  the  plain- 
tiff not  to  deliver  any  more  stone  on  the  contract  and  then 
paid  the  plaintiff  $200  on  account  of  the  stone  previously 
delivered,  and  on  the  23d  of  the  same  month,  when  he  paid  the 
plaintiff  the  further  sum  of  $300  thereon.  The  statute  of 
limitations  began  to  run,  I  think,  upon  the  account  from  the 
latter  date,  which  is  less  than  six  years  before  the  commence- 
ment of  this  suit. 

But  the  referee,  I  think,  erred  in  not  giving  proper  legal 
force  and  effect  to  the  account  rendered  by  the  plaintiff  to 
the  defendant  in  the  letter  dated  the  10th  of  March,  1855. 
This  was  the  second  account  rendered  by  the  plaintiff  to  the 
defendant  professing  to  be  an  account  of  the  quantity  of 
the  stone  delivered.  The  previous  account  was  delivered  on 
the  23d  of  January  previously,  and  this  account,  rendered 
on  the  10th  of  March,  purports  to  be  a  corrected  account.  It 
is  a  full  account  of  the  quantity  of  the  stone  delivered,  with 
credits  for  the  money  received  on  such  account,  and  states 
and  claims  at  the  foot  that  a  balance  was  due  the  plaintiff 
corresponding  with  the  footings  of  such  account,  of  $52.46, 
for  which  he  asks  payment.  This  account  the  defendant 
Denison  received  at  about  its  date,  and  never,  it  appears, 
objected  to  it.  He  must  therefore  be  deemed  to  have  acqui- 
esced in  its  correctness.  The  account  stood  thus  nearly  six 
years  before  this  suit  was  commenced ;  no  controversy,  so  far 
as  the  evidence  discloses,  having  ever  existed  in  regard  to  the 
correctness  of  such  account  before  the  commencement  of  this 
Action.  It  seems  to  me  that  the  said  account  must  therefore 
have  the  force  of  a  stated  account  between  these  parties^ 
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binding  as  such  upon  both  of  them,  presumptively.  The 
rule  on  this  subject  is  well  stated  by  the  vice  chancellor  in 
Philips  V.  Belden,  (2  Edw.  Ck,  Rep,  13,)  to  be,  that  when  a 
party  receiving  an  account,  "  keeps  it  by,  him  and  makes  no 
objection  to  it  within  a  reasonable  time,  he  will  be  considered 
from  his  silence  as  acquiescing,  and  be  bound  by  it  as  a  stated 
account.  The  account  in  such  case  is  equally  binding  upon 
both  parties.  And  if  either  attempts  to  impeach  the  settle- 
ment and  open  the  accounts  for  re-examination  either  in 
whole  or  in  part,  which  can  only  be  done  on  the  ground  of 
fraud,  mistake  or  error,  the  burden  of  proof  rests  upon  the 
party  impeaching,  and  he  must  prove  fraud,  or  point  out 
clearly  the  error  or  mistake  on  which  he  relies."  {See  also 
Beebe  v.  Robert^  12  Wendj  413 ;  Lockwood  v.  Thorne, 
1  Kern.  172 ;  Holland  v.  Sprague,  12  Peters^  330.)  The 
referee,  I  think,  should  have  held  this  account  rendered 
March  10,  1855,  a  stated  account  and  presumptively  the  true 
account  between  the  parties  in  respect  to. the  stone  in  ques- 
tion, unless  and  until  it  was  clearly  impeached  by  the  plain- 
tiff and  shown  tb  be  erroneous.  It  seems  to  me  that  the 
proof  in  the  cause  rather  tends  to  confirm  than  impeach  this 
account.  It  was  made  by  the  plaintiff  himself  at  the  time 
when  the  matter  was  fresh  in  his  mind.  It  corresponds 
with  the  testimony  of  the  engineer  who  estimated  the  stone 
at  the  time,  and  whose  testimony,  it  seems  to  me,  was  the 
best  evidence  in  the  case  in  respect  to  the  quantity  of  the 
stone.  He  estimated  it  for  the  parties,  at  the  time,  and  they 
obviously  referred  to  him  to  determine  the  quantity,  for  by 
the  terms  of  the  contract  the  plaintiff  was  to  receive  eight 
dollars  on  the  delivery  of  each  load  of  stone  and  the  monthly 
estimate  of  the  engineers.  The  plaintiff  himself  testifies  that 
he  got  the  items  for  this  account  from  the  engineer  and  from 
the  defendants'  agent  who  made  the  payments  to  his  boat- 
men on  the  delivery  of  the  several  boat  loads  of  stone  cred- 
ited in  the  account.  I  think  the  cause  should  have  been 
tried  upon  the  presumption  that  this  account  of  the  10th  of 
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March,  1855,  was  a  stated  account  and  the  true  account 
between  the  parties,  and  binding  as  such  until  impeached  for 
error  or  mistake,  and  that  very  clearly,  after  the  lapse  of  six 
years  from  the  date  of  the  original  transaction. 

For  this  error  of  the  referee  I  think  there  should  be  a  new 
trial,  with  costs  to  abide  the  event,  unless  the  plaintiff  is 
willing  to  reduce  the  judgment  so  that  the  balance  as  stated 
in  said  account  of  $52.46,  with  interest  thereon  from  the 
10th  of  March,  1855,  shall  constitute  the  judgment,  and  if 
BO,  it  should  be  affirmed  for  that  amount. 

[MovROX  Gbvbsal  Tbrk,  March  6,  1866.  Johnson,  WeUa  and  S,  D.  Smithy 
JuBticeB.] 


The  People,  defendants  in  error,  vs,  Aaron  M.  Davis, 
plaintiff  in  error. 

An  mdictment  for  a  breach  of  the  excise  law  alleged  that  the  offense  was  com- 
mitted "  at  the  town  of  R.  in  the  county  of  Seneca,  and  on  the  boundary  of 
the  two  counties  of  Seneca  and  Yates,  and  within  five  hundred  yards  of  such 
boundary."  Thp  proof  showed  the  offense  to  have  been  committed  in  the 
town  of  R.  in  Seneca  county,  and  within  less  than  five  hundred  yards  of  the 
boundary  line  between  the  counties  of  Yates  and  Seneca,  but  not  precisely 
upon  such  dividing  line.  Seld  that  in  view  of  the  statute  which  provides  that 
when  an  offense  shall  be  committed  on  the  boundary  of  two  counties,  or 
within  five  hundred  yards  of  such  boundary,  an  indictment  for  the  same  may 
be  found,  and  a  trial  and  conviction  had,  in  either  of  such  counties,  this  could 
not  be  regarded  as  a  variance,  in  any  proper  sense ;  and  that  the  judge  prop- 
erly refused  to  discharge  the  prisoner,  or  order  a  verdict  in  his  fj&vor,  on  that 
ground. 

The  boundary  of  each  county  for  the  purpose  of  jurisdiction  over  offenses,  is 
by  that  provision  of  the  statute  extended  five  hundred  yards  into  the  acya- 
cent  county ;  and  this  space  may  very  properly,  by  way  of  local  description, 
be  described  as  on  the  boundary  and  within  five  hundred  yards  of  the  boun- 
dary line. 

A  license,  granted  by  the  commissioners  of  excise  of  Seneca  county,  to  D. 
recited  that  he  was  a  resident  of  R.  in  said  county,  and  licensed  him  to  sell 
strong  and  spirituous  liquors  and  wines  to  be  drank  in  his  house,  as  an  inn  or 
tavern.    D.  in  fact,  at  the  time,  resided  in  the  town  of  T.  in  the  county  of 
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Yates,  and  had  ever  since  resided  there.  Under  this  license  D.  kept  a  mere 
recess  or  drinking  saloon,  in  a  room  in  his  ware  house,  situated  in  the  waters 
of  the  Seneca  lake,  a  few  ieet  from  the  western  shore  thereof,  ahd  a  few  yards 
from  the  county  line,  within  the  town  of  R.  Beld  that  the  judge  was  right 
in  instructing  the  Jury  that  D.'s  license  was  void  and  afforded  him  no  protec- 
tion, if  he  was,  at  the  time  it  was  applied  for  and  granted,  a  resident  of  the 
town  of  T. 

SUdy  ttlaoj  that  such  license,  if  otherwise  valid,  did  not  authorize  sales  to  be 
made  in  a  mere  drinking  saloon,  in  the  comer  of  a  ware  house.  That  it  only 
authorized  such  sales  to  be  made  in  an  inn,  tavern  or  hotel,  kept  by  D. 

And  that  in  order  to  justify  the  sale  of  liquor,  under  such  a  license,  the  licensee 
should  show  that  he  did  in  fact  keep  such  inn,  tavern  or  hotel,  and  that  the 
liquors  thus  sold  were  sold  for  the  purpose  of  being  drank  there. 

A  general  verdict,  where  there  are  several  counts  in  the  indictment,  is  not 
erroneous  where  there  is  one  good  count  which  is  sustained  by  the  evidence. 

THE  plaintiff  in  error  is  under  conviction  for  selling  strong 
and  spirituous  liquors  in  quantities  less  than  five  gallons 
at  a  time,  without  having  a  license  therefor  granted,  as  pro- 
vided by  the  statute,  entitled  "An  act  to  suppress  intemper- 
ance, and  to  regulate  the  sale  of  intoxicating  liquors."  (Latoa 
of  1857,  cA.  628.)  By  writ  of  error  he  brings  hither  the  indict- 
ment, bill  of  exceptions  and  judgment  of  the  court  below. 
On  the  trial  the  people  proved  that  the  defendant  sold  strong 
and  spirituous  liquors  in  quantities  less  than  five  gallons  at 
a  time  at  his  recess,  at  the  Dresden  Landing,  in  a  room  in 
his  store  house,  situated  three  or  four  rods  from  the  west 
shore  of  the  Seneca  lake,  on  its  waters,  and  in  the  town  of 
Eomulus,  Seneca  county.  That  the  town  of  Torrey,  Yates 
county,  is  adjacent  to  the  town  of  Romulus.  When  the  pros- 
ecution had  rested,  the  defendant  moved  to  be  discharged,  and 
that  a  verdict  of  not  guilty  or  acquittal  be  directed,  on  the 
ground  of  variance  between  the  proof  and  the  place  where  the 
offense  was  committed  as  alleged  in  the  indictment.  This 
the  court  declined  to  do,  and  the  defendant  excepted.  The 
defendant  then  gave  in  evidence,  under  objection  by  the  peo- 
ple, a  license  from  the  commissioners  of  excise  of  the  county 
of  Seneca.  When  the  defendant  had  rested,  the  people  gave 
evidence  under  objection  by  the  defendant,  tending  to  prove 
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that  at  the  time  of  making  application  for,  and  when  such 
license  was  issued,  and  down  to  the  time  of  the  trial,  the  de- 
fendant was  a  resident  of  Torrey,  Yates  county,  and  not  a 
resident  of  Seneca  county.  The  jury,  under  the  charge  of  the 
court,  found  the  defendant  guilty. 

Charles  S.  Bakery  for  the  plaintiff  in  error. 

n 

John  J?.  Wolcott,  (district  attorney,)  for  the  people. 

By  the  Courts  Johnson,  J.  The  first  question  in  this 
case  arises  upon  the  motion  made  by  the  defendant's  counsel, 
when  the  people  rested  their  case,  that  the  defendant  be.  dis- 
charged, or  that  the  jury  be  directed  to  find  a  verdict  in  his 
favor,  upon  the  ground  of  a  variance  between  the  proof  of 
the  place  where  the  offense  was  committed  and  the  place 
where  it  is  alleged  to  have  been  committed,  in  the  indict- 
ment. 

It  is  undoubtedly  true  that  the  offense  charged  in  the 
indictment  in  this  case  is  of  a  local  nature,  and  that  being 
so,  the  place  where  it  is  alleged  to  have  been  committed 
must  be  proved  as  laid  in  the  indictment.  (The  People  v. 
8later,  5  Hill,  401.)  If  it  is  proved  that  the  offense  was 
committed  in  a  different  place  from  that  charged,  the  vari- 
ance is  fetal.  But  clearly  this  is  not  that  case.  The  charge 
in  the  first  three  counts  is  that  the  offense  was  committed 
"  at  the  town  of  Eomulus  in  the  county  of  Seneca,  and  ou 
the  boundary  of  the  two  counties  of  Seneca  and  Yates 
aforesaid,  and  within  five  hundred  yards  of  such  boundary." 
The  proof  shows  the  offense  to  have  been  committed  in 
the  town  of  Eomulus  in  Seneca  county,  and  within  less 
than  five  hundred  yards  of  the  boundary  line  between  the 
counties  of  Yates  and  Senaca,  but  not  precisely  upon  such 
dividing  line. 

In  view  of  the  statute,  in  reference  to  an  offqnse  com- 
mitted on  the  boundary  of  two  counties,  it  seems  to  me  this 
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can  not  with  any  reason  be  i^arded  as  a  variance,  in  any 
proper  sense.  The  statute  provides  that  '^  when  an  offense 
shall  be  committed  on  the  boundary  of  two  counties,  or 
within  five  hundred  yards  of  such  boundary,  an  indictment 
for  the  Bame  may  be  found  and  a  trial  and  conviction  thereon 
may  be  bad  in  either  of  such  counties."  (2  B,  8.  727,  §  45.) 
The  boundary  of  each  county,  for  the  purpose  of  jurisdiction 
over  offenses,  is  by  thid  provision  of  the  statute  extended  five 
hundred  yards  into  the  adjacent  county,  and  this  space  may 
very  properly,  as  it  seems  to  me,  by  way  of  local  description, 
be  described  as  on  the  boundary  and  within  five  hundred 
yards  of  the  boundary  line.  Taking  the  description  alto- 
gether, it  can  not  but  be  seen,  plainly,  that  the  place  desig- 
nated was  upon  this  space,  in  Seneca  county,  over  which  the 
court  in  Yates  county  had  jurisdiction,  and  not  elsewhere. 
I  am  of  the  opinion,  therefore,  that  the  judge  properly  refused 
to  discharge  the  defendant  or  order  a  verdict  in  his  favor. 
It  was  on  the  boundary,  within  the  meaning  of  the  statute. 

The  next  question  arises  upon  the  validity  of  the  defend- 
ant's license.  It  was  granted  by  the  commissioners  of  excise  of 
Seneca  county  to  the  defendant,  reciting  that  he  was  a  resi- 
dent of  Bomulus  in  said  county,  and  licensed  him  to  sell 
strong  and  spirituous  liquors  and  wines  to  be  drank  in  his 
house,  as  an  inn  or  tavern.  The  defendant  in  fact,  at  the 
time,  resided  in  thfe  town  of  Torrey  in  the  county  of  Yates, 
and  has  ever  since  resided  there.  Under  this  inn  or  tavern 
license,  the  defendant,  as  all  the  evidence  shows,  kept  a  mere 
recess,  or  drinking  saloon,  in  a  room  in  his  warehouse,  situa- 
ted in  the  waters  of  the  Seneca  lake,  a  few  feet  from  the 
western  shore  thereof,  and  a  few  yards  from  the  county  line, 
within  the  town  of  Romulus.  The  judge  charged  the  jury 
that  if  the  defendant,  at  the  time  he  applied  for,  and 
obtained  his  license  from  the  commissioners  of  Seneca  county, 
was  an  actual  resident  of  the  town  of  Torrey  in  the  county 
of  Yates,  the  commissioners  had  no  jurisdiction  or  authority 
to  issue  it,  and  it  was  null  and  void  and  afforded  the  defcnd- 
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ant  no  protection.  To  this  portion  of  the  charge  the  defend- 
ant by  his  counsel  excepted. 

The  statute  authoriz.es  the  commissioners  of  excise  "to 
grant  licenses  to  keepers  of  inns,  taverns,  or  hotels,  being 
residents  of  the  tawn  or  city  where  such  inn,  tavern,  or  hotel, 
is  proposed  to  be  kept,  to  sell,"  &c.  (Se»8,  Laws  of  \%Slj 
ch,  628,  §  2.)  This  is  the  only  authority  conferred  upon  the 
commissioners^  and  is  expressly  limited  to  residents  of  the 
town  or  city  where  the  inn  or  tavern  is  proposed  to  be  kept. 
It  is  a  special  and  limited  power,  and  these  officers  have  no 
right  or  authority  to  extend  it,  and  grant  licenses  to  any 
other  class  or  description  of  persons  than  those  designated. 
All  their  acts  beyond  the  scope  of  the  powers  conferred  by 
the  statute  are  void.  The  judge  was  clearly  right,  therefore, 
in  instructing  the  jury  that  the  defendant's  license  was  void 
and  afforded  no  protection  if  he  was  at  the  time  when  the 
application  was  made  for  it,  and  when  it  was  granted,  a  resi- 
dent of  the  town  of  Torrey  in  Yates  county.  And  beside 
this,  the  license,  if  otherwise  valid,  did  not  authorize  the 
sales  complained  of,  in  a  mere  drinking  saloon,  in  the  comer 
of  a  warehouse.  It  only  authorized  such  sales  to  be  made 
in  an  inn,  tavern,  or  hotel,  kept  by  the  defendant.  In  order 
to  justify  such  acts,  under  such  a  license,  the  licensee  should 
show  that  he  did  in  fact  keep  such  inn,  tavern,  or  hotel,  and 
that  the  liquors  thus  sold,  were  sold  for  the  purpose  of  being 
drank  there.  It  would  be  a  sheer  evasion,  and  perversion,  of 
the  statute  to  call  the  place  described  by  the  witnesses,  in 
which  these  sales  were  made,  an  inn,  tavern,  or  hotel,  for  the 
accommodation  of  travelers.  Nor  could  the  commissioners, 
with  any  decent  regard  for  the  duties  of  their  office,  have 
granted  such  a  privilege  with  the  understanding  that  it  was 
to  be  exercised  in  such  a  place.  It  would  most  clearly  be 
contrary  to  the  plain  provisions,  and  manifest  intention,  of 
the  statute,  and  subject  them  to  an  indictment  and  punish- 
ment for  a  misdemeanor.     (JSee  Act  above  citedy  §  6.) 

A  general  verdict,  where  there  are  several  .counts  in  the 
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indictment^  is  not  erroneous  where  there  is  one  good  count 
which  is  sustained  by  the  evidence.  {The  People  v.  Curling^ 
1  John,  321,  322.  Conlcey  and  Herrington  v.  The  People^ 
5  Parker,  31.)  The  offenses  charged  in  the  several  counts 
are  all  of  the  same  grade,  and  the  defendant  suffers  nothing 
by  a  general  verdict  against  him. 

The  conviction,  and  sentence,  must  therefore  be  affirmed, 
and  the  case  remitted  to  the  Court  of  Sessions  of  Yates 
coimtj,  for  the  purpose  of  having  the  sentence  and  judg- 
ment of  said  court  carried  into  effect. 

[MovBOE  Gbnbbal  Tbbm,  March  6,  1866.  WeBett  JS,  Dandn  Smith  and 
JohMOHj  Justices.] 


Selden  W.  Lacker,  and  others  i;^.  William  B.  Bhoades, 
E.  B.  Post  and  Osman  Bhoades. 

Where  there  is  fhiud  in  a  contract  for  the  purchase  of  goods,  bat  they  are  freely 
and  Yoluntarily  delivered,  the  title  passes  to  the  vendee.  Otherwise  if  the 
I>os8ea8ion  is  acquired  by  felony,  tort  or  fraud. 

And  when  the  possession  is  obtained  by  delivery  with  intent  to  pass  the  prop- 
erty, the  vendor  may  nevertheless  resdnd  the  contract  and  follow  and 
reclaim  the  goods,  so  long  as  he  can  identify  them,  until  they  have  been 
transferred  to  a  bonajide  purchaser. 

Where  an  insolvent  firm  purchases  goods  on  credit,  with  a  preconceived  design 
not  to  pay  for  them,  the  title  will  pass  to  the  purchasers ;  and  having  such 
title,  they  can  transfer  it  to  another,  defeasible  for  the  fraud,  at  the  election 
of  the  original  vendors. 

The  original  vendors  may,  in  such  a  case,  fttop  the  goods  in  tranniu^  or  rescind 
the  sale  and  reclaim  the  goods  in  the  possession  of  the  purchasers,  for  the 
fraud,  or  follow  them  into  the  hands  of  their  assignee,  and  reclaim  them,  at 

•    any  time,  so  long  as  they  can  find  or  identity  them  in  his  hands.    But  if  they 

;  do  not  demand,  or  attempt  to  recldm  the  goods  while  in  the  possession  of 
such  assignee,  but  suffer  him  to  convert  the  same  into  money,  they  will  have 
DO  right  of  action  against  him,  in  respect  to  the  goods,  or  their  proceeds ; 
he  having  incurred  np  deb^  or  liability  fqr  the  goods,  either  b;^  cpntraQt  09 
fort. 
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THE  plaintiffs  are  partners;  doing  business  at  Lockport. 
The  defendants  W.  B.  Rhoades  and  E.  B.  Post  wem 
partners  at  Auburn,  and  the  defendant  0.  Rhoades  (the 
father  of  W.  B.  Rhoades,)  was  the  chief  confidential  creditor. 
The  firm  was  insolvent,  and  owed  0.  Rhoades,  for  indorse- 
ments and  loans,  about  $3000.  In  this  state  of  things  the 
firm  ordered  of  the  plaintiffs  a  bill  of  liquors  fdr  their 
grocery,  at  a  credit  of  four  months,  on  the  21st  and  22d  of 
October,  1861.  The  plaintiffs  claimed  that  these  goods  were 
ordered  with  the  preconceived  design  not  to  pay  for  them. 
About  the  14th  of  October,  the  affairs  of  the  firm  were 
recognized  by  them  as  desperate ;  they  were  sued,  and  talked 
it  over.  On  the  24th  of  October,  the  firm  made  a  general 
assignment  of  every  thing  in  their  possession  at  the  store,  to 
Osman  Rhoades,  and  he  took  possession  and  proceeded  to 
take  an  inventory.  On  the  29th  of  October,  these  goods  came 
to  the  store,  with  the  bill  of  the  plaintiff,  and  the  complaint 
allied  that  Osman  Rhoades  took  possession  thereof,  placed 
ihem/rom  the  bill,  on  the  inventory,  and  converted  them  to 
his  own  use. 

On  the  trial  the  counsel  for  the  defendants  moved  that  the 
plainti£b  be  nonsuited  as  to  the  defendant  Osman  Rhoades^ 
which  motion  was  denied.  The  jury  returned  a  verdict 
for  the  plaintiffs  for  the  amount  of  the  bill  and  interest, 
$186.05.  Proceedings  were  stayed,  and  the  case  came  to  the 
general  term  in  the  first  instance,  upon  exceptions. 

Oox  dk  Averj/y  for  the  plaintifib. 

JSathbun  dt  Sittaer^  for  the  defendants. 

By  the  Court  E.  Dabwin  Smith,  J.  The  motion  for  a 
nonsuit  as  to  the  defendant  Osman  Rhoades,  it  seems  to  me, 
ought  to  have  been  granted.  When  the  plaintiff  rested,  no 
cause  of  action  was  established  as  against  him,  and  more 
clearly  was  this  so  when  the  testimony  in  the  case  was  closed. 
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Assuming  tliat  the  firm  of  Bhoades  and  Post  was  insolvent 
when  the  whiskey  in  question  was  ordered  by  them,  and  also 
that  it  was  purchased  with  a  preconceived  design  not  to  pay 
for  it,  which  is  all  that  can  be  claimed,  upon  the  evidence, 
I  do  not  see  any  ground  upon  which  to  charge  Osmau  Bhoades 
with  the  property  or  its  value.  The  title  to  the  whiskey 
undoubtedly  passed  to  Bhoades  and  Post  by  the  delivery  to 
the  carrier,  and  having  the  legal  title  to  it  they  could  trans-  ^ 
fer  such  title,  as  they  clearly  did  to  Osman  Bhoades.  The 
plaintijSs  undoubtedly  might  have  stopped  the  goods  in 
transitu,  and  they  might  have  rescinded  the  sale  and  re- 
claimed them  in  the  possession  of  Bhoades  and  Post  for  the 
fraud,  and  they  mi^t  have  followed  them  into  the  hands  of 
Osman  Bhoades  andVeclaimed  them  from  him  at  any  time, 
80  long  as  they  could  find  or  identify  them  in  his  hands.  It 
is,  I  think,  well  s^tled  that  where  there  is  fraud  in  a  con- 
tract for  the  purchase  of  goods  but  they  are  freely  and  volun- 
tarily delivered,  ^e  title  passes  to  the  vendee.  (Stevens  v. 
Hyde,  32  Barb.  171.  1  Denio,  74.  2  id.  38.  4  Faige, 
537.)  The  case  is  otherwise  if  the  possession  is  acquired  by 
felony,  tort  or  fraud.  And  when  the  possession  is  obtained* 
by  delivery  with  intent  to  pass  the  property,  the  vendor  may 
nevertheless  rescind  the  contract  and  follow  and  reclaim  the 
goods,  so  long  as  he  can  identify  them,  until  they  have  been 
transferred  to  a  bona  fide  purchaser.  (Id,  8  Oowen,  238. 
20  Wend.  267.) 

Osman  Bhoades  had  at  least  the  right  of  a  general  assignee 
of  Bhoades  and  Post  in  respect  to  this  whiskey.  He  was  not 
liable  for  the  goods  on  the  basis  of  an  unlawful  taking  and 
conversion  of  them*  He  took  them  by  purchase  or  assign- 
ment. Trover  could  not  have  been  sustained  against  him  foi\ 
the  whiskey  until  after  the  plaintiff  had  elected  to  rescind! 
the  contract  of  sale  and  had  demanded  the  property.  (Bliss  \ 
V.  Cottle,  32  Barb.  323.)  If  he  had  had  the  whiskey  in  pos- 
session at  the  time  of  such  demand  and  had  refused  to  de- 
liver it,  such  Refusal  would  doubtless  have  been  evidence  of 
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a  conversion  of  the  property,  and  he  could  have  been  com- 
pelled to  respond  for  its  value.  This  whiskey  was  sold  on  a 
credit  of  four  months,  and  when  the  plaintiff  called  upon 
Osman  Rhoades  for  payment,  the  credit  had  expired,  and  he 
had  long  previously  sold  the  whiskey  and  received  and  dis- 
posed of  the  proceeds.  He  had  incurred  no  debt  or  liability 
for  the  goods  by  contract  or  tort.  When  he  took  possession 
of  the  whiskey,  he  took  title  to.it  from  Rhoades  and  Post 
He  thereby  acquired  the  title,  defeasible  for  the  fraud,  at  the 
election  of  the  plaintiffs ;  but  as  there  was  no  tort  committed 
in  his  taking  or  disposing  of  the  whiskey,  and  the  plaintiff 
had  never  demanded  or  attempted  to  reclaim  the  property 
while  it  was  in  the  hands  of  Osman  Rhoades,  and  it  could  have 
been  followed  or  reclaimed  in  specie,  they  never  became  rein- 
vested with  the  title  to  it,  and  never  had  any  right  of  action 
in  respect  thereto,  as  against  Osman  Rhoades.  Upon  this 
ground  I  think  the  complaint  should  have  been  dismissed,  or 
a  nonsuit  granted  as  against  him,  Osman  Rhoades^  as  moved 
for  at  the  circuit. 

A  new  trial  should  therefore  be  granted,  with  costs  to  abide 
the  event.  * 

[MoHBos  OiVBHAL  Tbbm,  March  6, 1866.    /oAm«m»,  WtOti  and  E,  2).  SmUk, 
Justices.] 


Marshall  and  others  vs.  Ths  New  York  Cektbal  Rail 
Road  Compant. 

Where  two  kinds  of  propertj-^one  perishable  and  the  other  not— «re  deHvered 
to  a  carrier,  at  the  same  time,  by  different  owners,  for  transportation,  if  the 
earner  can  not  carry  all  the  property,  he  may  give  preference  to  the  perishable 
property,  oter  that  which  is  not  perishable ;  and  if  either  must  wait»  it  should 
be  the  latter. 

When  a  carrier  has  received  property  for  transportation,  if  he  is  liable  for  any 
loss  or  ii:dury  resnlthig  fhnn  delay  in  its  transportatioDlDr  otherwise,  while 
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in  his  possession,  such  damages  are  to  be  appraisM  or  fixed  at  the  place  of 
destination  of  such  property.  And  the  place  of  destination,  in  this  sense, 
must,  in  the  absence  of  any  express  contract  to  deliver  it  at  a  particular 
place,  be  where  the  route  of  the  carrier  ends. 

The  defendant,  being  a  common  carrier  fh>m  Bufiklo  to  Albany,  agreed  with  the 
ptauntiffs  to  transport  a  quantity  of  apples,  in  barrels,  fh>m  Alden  and  Corfti, 
two  of  its  stations,  to  Albany,  and  there  deliver  them  to  the  Swiftsure  line. 
The  barrels  were  directed  to  the  plaintiffs,  in  the  city  of  New  Tork,  c&re  of 
'  the  Swiftsure  line,  Albany.  Ktid  that  the  duty  of  the  defendant  ended  when 
it  had  delivered  tfie  property  to  the  plaintifib*  consignee,  at  Albany,  and  tibat 
such  delivery  was  equivalent  to  a  delivery  to  the  plaintiff  at  that  place. 

The  apples,  thus  agreed  to  be  transported,  were  purchased  for  the  l^ew  York 
market,  which  was  known  to  the  carrier.  And  having  been  deli'^ered  by  the 
carrier  to  the  Swiftsure  line,  at  Albany,  they  were  unmediately  forwarded  to 
New  Yofk,  and  the  barrels  having  befcn  opened  there,  the  apples  were  found 
to  be  il^ured  by  the  fttMt,  in  consequence  of  the  delay  which  had  occurred. 
Bdd  that  assuming  that  the  pkdntifis'  damages  should  have  been  assessed  at 
the  value  or  depreciation  of  the  apples  at  Albany,  proof  of  such  value  or 
depredation  in  the  New  York  market  was  proper,  as  fttmisfaing  a  satis&c- 
tory  basis  upon  which  the  Jury  could  estimate  the  damages  of  the  plaintiffii 
at  Albany, 

And  that  in  the  absence  of  any  proof  or  allegation  that  there  was  aAy  difference 
in  the  value  between  the  two  places,  or  that  the  property  was  injured  or 
depreciated  after  it  left  Albany,  it  would  be  proper  to  instruct  the  Jury  that 
they  might  find  the  value  of  the  apples  to  be  their  value  as  proved,  at  New 
York,  deducting  the  freight  from  Albany  to  that  city. 

THE  plaintififg  are  co-partners  and  dealers  in  apples  in  the 
city  of  New  York.  In  August,  in  1860,  Jacob  P.  Mar- 
shall, one  of  the  plaintiffs,  in  company  with  Luther  T. 
Norton,  their  agent,  came  to  the  counties  of  Genesee  and 
Erie  to  contract  for  fruit.  They  went  to  the  events  of  the 
defendants  at  Alden  and  Corfu  and  made  arrangements  with 
them  to  ship  apples  by  rail  from  those  stationSi  Norton  was 
authorized  to  purchase  and  ship  for  the  plaintiffs.  On  the  10th 
September,  1860,  Norton  wrote  the  agent  of  the  defendants 
as  to  the  terms  of  shipment,  and  reoeived  a  reply  on  the 
3d  October,  1860.  Norton  received  more  definite  instruc- 
tions as  to  the  rates  of  shipment.  This  last  letter  was  shown 
to  the  defendants'  agents  at  Alden  and  Corfu.  Apples  were 
after  that  delivered  at  Alden  and  Corfu,  which  were  placed 
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where  the  defendants'  agent  directed.  They  were  to  be 
shipped  when  requested.  The  first  of  October,  1860,  the 
agents  of  the  defendants  were  requested  to  ship  the  apples^ 
The  division  superintendent,  Mr.  CoUamer,  was  also  called 
on  and  letters  written  him.  No  cars  were  sent  till  the  24th 
of  November,  1860.  The  weather  was  cold.  It 'froze  hard 
that  night.  Precautions  were  taken  by  the  plaintifEb'  agents 
to  prevent  the  effect  of  frost.  The  apples,  when  they  reached 
New  York,  were  badly  fro25en.  They  were  not  worth  over 
half  a  dollar  a  barrel,  while  if  not  frozen  they  would  have 
been  worth  $2.  The  apples  were  sent,  sulject  to  charges, 
which  the  plaintiff  paid«  The  payment  to  the  defendants, 
however,  was  made  under  protest.  This  action  was  brought 
to  recover  damages  for  the  injury  done  to  the  apples  in  con- 
sequence of  the  negligence  and  delay  of  the  defendants.  It 
was  tried  at  the  Ontario  circuit,  before  a  jury.  The 
defendants  endeavored  to  show  that  the  omission  to  carry 
sooner  was  caused  by  a  great  influx  of  freight.  It  appeared, 
however,  that  nearly  all  this  was  received  after  the  plain- 
tiffs' apples  were  delivered,  and  that  it  was  not  perishable 
property.  The  rates  for  this  were  about  the  same  as  for 
apples.  The  defendants  were  interested  in  a  line  of  propellers 
on  lake  Brie,  and  gave  preference  to  freight  brought  by  the 
boats.  CoUamer,  the  superintendent,  frequently  promised  to 
send  cars  for  the  apples,  and  had  power  to  do  so.  The  def»nd- 
ants  offered  to  show  an  influx  of  freight  at  a  particular  station, 
which  was  exclJrded  by  the  court.  It  also  appeared  that 
after  the  apples  were  shipped  by  the  defendants,  certain 
receipts  were  given  to  Beebe,  the  agent,  to  ship,  but  he  had 
no  power  to  contract,  and  the  contents  of  the  receipts  were 
not  known  to  Norton  or  the  plaintiffs.  At  the  close  of  the 
evidence  the  defendants'  counsel  moved  for  a  nonsuit,  which 
motion  was  denied.  To  the  refusal  to  nonsuit  and  to  por- 
tions of  the  charge,  the  defendants'  counsel  excepted. 

The  jury  found  for  the  plaintiffs,  for  #7,582.44,  and  the  de- 
fendants appealed  from  the  judgment  entered  upon  the  verdict. 
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A.  P.  Laning,  for  the  appellants. 
E.  0.  Laphamy  for  the  respondents. 

By  the  Courty  E.  Dabwin  Smith,  J.  The  questions  pre- 
sented for  our  decision  in  this  case  arise  upon  exceptions 
taken  during  the  progress  of  the  trial,  and  to  the  charge  of 
the  Circuit  Judge  in  submitting  the  cause  to  the  jury. 

The  first  exception  taken  was  to  the  decision  of  the  Cir- 
cuit Judge  in  overruling  the  question  put  to  the  witness 
Garvin,  one  of  the  defendants'  agents,  asking  him  if  he  had 
any  authority  from  the  company  to  make  a  contract  to  ship 
freight  at  any  particular  time  or  specific  time.  I  do  not 
think  this  exception  well  taken.  If  the  plaintiffs'  right  of 
recovery,  rested  upon  an  express  contract,  that  contract  was 
not  made  by  this  witness,  but  with  Wemple,  the  general 
freight  agent  of  the  defendants.  The  plaintifb'  agent  Nor- 
ton showed  to  the  witness  a  letter  from  Wemple,  directed  to 
said  agent,  saying  that  he  was  at  liberty  to  ship  apples  from 
any  station  on  the  line  of  the  defendants'  railroad  subject  to 
changes,  if  consigned  to  the  Swiftsure  line,  Albany.  Norton 
showed  this  letter  to  Garvin,  who  was  a  mere  subordinate 
agent  of  the  defendants,  and  he  said  he  would  ship  the  ap- 
ples as  requested.  This  was  no  bargain  by  Garvin,  an<^ 
could  not  have  been  so  understood  or  considered.  It  was 
merely  a  recognition  of  the  authority  of  Wemple  to  direct 
on  the  subject;  and  an  assent  on  his  part  to  6ofnply  with  the  in- 
structions thus  given  by  Wemple.  It  was  of  no  kind  of 
consequence  what  authority  Garvin  had  in  fact.  He  made 
no  bargain.  He  merely  undertook  to  fulfill  the  instruc- 
tions of  his  superiors. 

Another  exception  is  to  the  exclusion  of  evidence  offered 
to  show  large  accumulations  of  freight  at  Batavia  and  Lock- 
port  in  the  month  of  November,  1860.  This  evidence  was 
merely  cumulative.  I  can  see  no  objection  to  it,  otherwise. 
A  large  amount  of  evidence  to  the  same  effect  was  given,  and 
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the  fact  sought  to  be  established  by  such  proof  was  abundantly 
established  by  the  defendants,  so  that  I  can  not  see  that  they 
were,  or  could  be,  in  any  way  injured  by  the  exclusion  of 
this  testimony.  The  exceptions  to  the  refusal  of  tha  judge 
to  nonsuit  the  plaintiffs  are,  I  think,  not  well  taken.  The 
case,  when  the  plaintiffs  rested,  was  clearly  one  for  the  jury. 
The  same  points  then  made  were  subsequently  raised  upon 
exceptions  to  the  charge,  and  will  be  considered  in  that  con- 
nection. 

The  first  exception  to  the  charge  presented  on  the  argu- 
gument  was  that  the  judge  erred  in  charging  the  jury  that 
preference  was  to  be  given  to  perishable  property.  The  prop- 
osition in  the  charge  excepted  to  is  as  follows  :  "Where  two 
kinds  of  property  are  delivered  at  the  same  time  by  different 
owners,  one  of  which  kind  is  perishable  and  the  other  not^ 
preference  is  to  be  given  to  that  which  is  perishable  in  trans- 
portation, and  if  either  must  wait,  it  must  be  that  which  is 
not  perishable." 

I  do  not  see  in  the  evidence  any  particular  occasion  for  the 
statement  of  such  a  proposition.  It  seems  to  me  that  it  was 
a  mere  abstract  remark  not  essential  to  the  case,  and  one 
which  could  not  have  done  any  injury  if  erroneous.  But  I 
am  not  prepared  to  say  that  it  was  erroneous.  It  merely 
•affirms  as  most  reasonable,  what  the  defendants  proved  to 
have  been  the  practice  of  the  agents  of  the  oompany.  A 
witness  for  the  defendants,  (Gates,)  the  clerk  of  the  superin- 
tendent of  the  i^stem  division  of  the  defendants'  railroad,  tes- 
tified that  there  was  a  greater  demand  for  cars  during  the 
month  of  November,  1860,  than  there  had  ever  been  at  any 
previous  month,  and  that  "  Mr.  CoUamer,  (the  superintend- 
ent,) made  it  a  rule  to  give  perishable  property  a  preference  if 
possible." 

This,  it  seems  to  me,  was  a  very  rational  rule,  and  as  the 
duty  of  the  defendants  rested  upon  the  ground  of  reasonable 
diligence  in  the  transportation  of  property,  and  their  liability 
for  loss  and  injury  resulting  from  delay  in  the  transmission 
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of  property,  could  only  be  predicated  upon  proof  and  a  finding 
that  they  neglected  to  transport  such  property  within  a  rea- 
sonable time  after  its  receipt.  The  question  how  the  carrier 
was  employed,  and  how  he  used  and  employed  his  means  of 
transportation,  during  any  given  period  when  property  was 
delayed,  would  always  be  a  proper  subject  of  inquiry,  and 
that  on  this  inquiry  proof  that  his  means  of  transportatioA 
were  employed  in  transporting  perishable  property  in  prefer- 
ence to  other  property  received  at  the  same  time,  would  al- 
ways be  held  a  sufficient  excuse  for  delay.  The  judge  so 
states  the  rule.  The  preference,  as  he  states  it,  is  between 
property  received  at  the  same  time.  If  the  carrier  in  such 
case  can  not  carry  all  the  property  received,  it  seems  to  me 
that  he  msij  give  preference  to  the  perishable  property  over 
that  not  perishable,  and  that  the  giving  of  such  preference 
can  not  be  matter  of  complaint,  but  rather  would  be  a  matter 
of  duty  on  his  part,  in  such  a  case.  I  therefore  do  not  think 
that  this  exception  should  be  allowed. 

The  next  exception  to  the  charge  is  that  the  court  erred 
in  holding  that  if  the  witness  Beebe  had  no  authority  to 
make  A  contract  for  the  shipment  of  the  property,  then  the 
delivery  of  the  receipts  to  him  should  not  bind  the  defend- 
ants to  the  exceptions  or  limitations  of  liability  therein 
expressed.  The  judge  charged  the  jury,  that  if  the  receipts  re- 
ferred to  were  the  contracts  upon  which  the  defendants 
took  the  property,  then  the  defendants  were  not  liable. 
This  left  to  the  jury  the  question  when  the  receipts  were 
given,  and  for  what  purpose.  It  was  proved  by  the  wit- 
ness Beebe  that  they  were  not  delivered  to  him  till  after 
the  property  was  shipped.  These  receipts,  it  seems  to  me, 
should  be  regarded,  and  were  properly  found  to  be,  mere  re- 
ceipts for  the  property,  and  not  contracts  in  respect  to  its 
transportation.  The  contract  for  the  transportation,  I  think, 
was  made  by  Norton  with  Wemple,  and  not  by  Beebe  with 
Garvin^  and  the  jury  must  so  have  found ;  and  the  view 
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taken  of  these  receipts  by  the  Circuit  Judge  I  think  entirely 
correct. 

The  remaining  exception  urged  upon  us  on  the  argument, 
relates  to  the  rule  of  damages  adopted  at  the  circuiU  The 
plaintiflGs  were  allowed,  under  objection  and  exceptions,  to 
show  what  the  value  of  the  apples  in  question  was  when 
they  were  received  in  New  York,  frozen,  &c.  and  what  it 
would  have  been  if  they  had  not  been  injured  by  frost  at  the 
time  of  their  receipt  by  the  plaintiffs  in  that  city.  I  have 
had  some  difficulty  with  these  exceptions.  The  defendants 
were  carriers  from  Buffalo  to  Albany.  Their  railroad  ends 
at  Albany,  and  they  do  not  seem  to  have  made  any  contract, 
or  to  have  incurred  any  duty  that  is  established  in  the  case, 
other  than  to  transport  these  apples  to  Albany  and  there  de- 
liver them  to  the  Swiftsure  line,  the  consignee  named  and 
designated  by  the  plaintiffs.  Their  duty  ended  when  they 
had  duly  delivered  the  property  to  the  plaintiffs'  consignee 
at  Albany,  and  such  delivery  was  equivalent  to  a  delivery  to 
the  plaintiffs  at  that  place.  When  a  carrier  has  received 
property  for  transportation,  if  he  is  liable  for  any  loss  or  in- 
jury resulting  from  delay  in  its  transportation  or  otherwise, 
while  in  his  possession,  such  damages  are  to  be  appraised  or 
fixed  at  the  place  of  destination  of  .such  property.  And  the 
place  of  destination,  in  this  sense,  must,  I  think,  in  the  ab- 
sence of  any  express  contract  to  deliver  at  a  particular  place, 
be  where  the  route  of  the  carrier  ends.  But  this  property 
was  purchased  for  the  New  York  market,  and  this  was  known 
to  the  defendants.  It  was  delivered  by  them  to  the  Swift- 
sure  line  at  Albany  to  be  forwarded  to  New  York,  and  was 
immediately  forwarded  to  that  city,  and  within  a  few  days 
was  received  there  by  the  plaintiffs,  they  paying  the  freight 
from  Albany.  The  barrels  were  then  opened  and  examined, 
and  the  condition  of  the  apples  and  the  injury  to  them  from 
frost  fully  ascertained.  Such  injury  could  not  fully  have 
been  determined  at  an  earlier  period.  These  facts  all  ap- 
peared at  the  trial.     The  question  then  is,  assuming  that  the 
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damages  should  have  been  assessed  at  the  value,  or  depreci- 
ation of  the  apples  at  Albany,  whether  proof  of  such  value 
or  depreciation  in  the  New  York  market  was  inadmissible 
and  error.  I  think  it  was  not,  ^nd  that  it  was  an  element  or 
species  of  evidence  on  the  question  of  damages,  and  proba- 
bly the  best  the  case  afforded.  It  furnished  a  pretty  clear 
and  satisfactory  basis  upon  which  the  jury  could  estimate  the 
damages  of  the  plaintiffs  at  Albany.  If  there  was  any  dif- 
ference of  value  between  the  two  places,  or  the  property  was 
injured  or  depreciated  after  it  left  Albany,  the  defendants 
might  have  proved  it.  There  is  not  in  the  case  any  proof  of 
the  kind,  nor  any  suggestion  to  that  effect ;  and  for  aught  I 
can  see  in  the  case,  I  think  it  would  have  been  entirely  proper 
,for  the  Circuit  Judge  to  have  instructed  the  jury  that  they 
might  find  the  value  of  these  apples  to  be  their  value,  as 
proved  in  New  York,  deducting  the  freight  on  them  from  Al- 
bany to  New  York,  and  make  any  other  ^  allowance  which 
they  thought  proper  for  the  difference  in  value  between  the 
two  places.  This  would  be  a  fair  method  of  estimating  their 
value,  and  I  can  not  see  why  it  would  not  be  a  proper  mode 
or  rule  for  estimating  damages  in  all  such  cases.  (Vide 
Wemplev. Stewart,  22  Barb.  154 ;  5  Denio, 56  ;  8  Wend.  435.) 
I  think  no  exception  could  have  lain  to  such  a  direction ; 
and  as  it  does  not  appear  what  was  the  precise  direction  of 
the  Circuit  Judge  on  this  question  of  damages,  and  no  elror 
is  alleged  in  respect  to  such  instruction,  I  think  we  must  as- 
sume that  it  was  entirely  satisfactory  to  both  parties,  on  this 
subject.  And  in  this  view,  and  upon  this  ground,  also,  I 
think  these  exceptions  may  be  and  should  be  overruled.  If 
my  brothers  concur  in  these  views,  the  judgment  should  be 
affirmed. 

Judgment  affirmed. 

[MoNRoB  Qbhbral  Tbrx,  Ihlarch  5, 1866.     WMMj  JB,  J>.  Smith  and  Johnmm, 
Justices.] 
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Independent  of  any  specific  agreement  between  insnren  and  the  insared,  the 
ordinary  currency  of  the  country  would  be  considered  as  the  basis  upon 
which  the  policies  were  issued,  and  upon  which  any  settlement  of  losses 
incurred  should  be  made,  and  profits  realized.  But  where  there  is  a  spedal 
contract  that  the  premiums  shall  be  paid  in  gold,  and  the  losses  be  paid  in 
the  same  currency,  the  company  on  decUring  its  diyidends  should  allow  the 
holders  of  such  policies  a  certificate  for  their  share  of  the  profits  in  accord- 
ance with  a  gold  standard,  as  compared  with  currency. 

In  such  a  case,  a  notice,  issued  by  the  insurers,  to  the  effect  that  dealers  making 
insurances  payable  in  gold  are  to  participate  with  others  in  the  earnings,  and 
that  they  will  be  computed  and  made  payable  in  currency,  will  not  aflfect  the 
legal  bearing  of  the  contract,  or  alter  the  legal  intendment  arising  fh>m  it. 
And  the  delivery  to,  and  acceptance  by,  the  insured  of  certificates  of  earnings 
issued  by  the  company  in  pursuance  of  such  notice,  will  not  be  a  bar  to  an 
action  by  the  policy  holders  to  compel  a  readjustment  of  the  dividends,  and 
to  correct  errors  in  the  mode  of  computing  and  fixing  the  amount  to  which 
they  are  entitled. 

The  policy  holders  are  not  bound  to  return  such  certificates,  or  run  the  hazard 
of  being  precluded  from  obtaining  what  they  are  legally  entitled  to. 

While  a  court  of  equity  will  not  interfere  with  the  ofiScers  of  a  corporation  when 
acting  within  the  scope  of  their  powers  and  authority,  yet  when  it  is  apparent 
that  they  have  erred,  and  wronged  some  of  the  stockholders,  it  should  see 
that  injustice  is  not  done.  When  they  undertake  to  declare  a  dividend,  they 
are  bound  to  make  it  equal  and  just  among  all  who  are  interested.  If  they 
make  an  unjust  discrimination,  giving  one  stockholder  an  advantage  over 
another,  they  exceed  their  powers,  and  the.  courts  have  a  right  to  interpose 
thfir  authority  to  prevent  it. 

An  action  to  compel  a  mutual  insurance  company  to  readjust  its  dividends,  and 
to  correct  an  error  it  has  committed  in  issuing  certificates  of  earnings,  may 
be  brought  by  a  portion  of  the  stockholders  on  their  own  behalf  and  on 
behalf  of  other  stockholders  who  are  interested  with  them  in  the  same  ques- 
tion, and  who  may  elect  to  come  in  and  contribute  to  the  expenses  of  the 
suit,  and  be  bound  by  the  judgment. 

THIS  was  an  action  brought  by  the  plaintiffs  and  others, 
stockholders  of  a  mutual  insurance  company,  in  behalf 
of  themselves  and  other  stockholders  who  were  interested  with 
them  in  the  same  question,  and  who  should  elect  to  come' in 
and  contribute  to  the  expenses  of  the  suit,  to  compel  the  de^ 
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fendants  to  readjust  their  dividends,  on  the  ground  that  their 
officers  had  adopted  a  wrong  principle  in  issuing  certificates 
of  earnings. 

8,  P.  Nash,  for  the  plaintiffs, 

D.  Lordy  for  the  defendants. 

Miller,  J.  The  defendants  issued  policies  to.  the  plaintiffs, 
the  premiums  on  which  were  paid  in  gold,  and  the  losses  on 
which  were  payable  in  gold.  Independent  of  any  specific 
agreement,  the  ordinary  currency  of  the  country  would  be 
considered  as  the  basis  upon  which  the  policies  were  issued, 
and  upon  which  any  settlement  of  losses  incurred  should  be 
made,  and  profits  realized.  As  there  was  a  special  contract 
here,  the  premiums  being  paid  in  gold,  and  the  losses  payable 
in  the  same  currency,  the  question  arises  whether  the  com- 
pany, at  the  time  it  declared  the  dividends,  should  not  take 
that  fact  into  consideration,  and  allow  the  plaintiffs  a  certifi- 
cate for  their  share  of  the  profits  in  accordance  with  a  gold 
standard  as  compared  with  currency.  They  had  contributed 
a  larger  amount  in  proportion,  in  the  payment  of  premiums, 
and  it  would  certainly  seem  but  equitable  that  they  should 
receive  a  return  in  the  same  ratio.  To  illustrate :  with  gold 
ranging  over  two  hundred,  as  compared  with  currency,  the 
plaintiffs  would  have  paid  twice  as  much  in  proportion  as 
those  who  took  out  the  ordinary  policies.  And  if  the  com- 
pany should  convert  the  gold  premiums  into  currency,  then 
the  gold  dealers  would  contribute  far  more  than  the  dealers  in 
currency  policies.  And  those  holding  that  class  of  policies 
would  be  largely  benefitted  at  the  expense  of  the  holders  of 
policies  which  were  payable  in  gold.  The  operation  of  such 
a  rule  would  appear  to  be  unjust,  and  contrary  to  the  fair 
intendment  of  the  contract  made  between  the  parties  that  the 
transaction  was  to  be  conducted  upon  a  gold  basis;  and 
I  think  that  unless  thei;e  is  some  legal  obstacle  in  the  way  of 
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correcting  the  error  into  which  the  defendants  have  fallen,  io 
issuing  their  certificates,  the  dividends  should  be  readjusted, 
upon  a  different  and  a  more  equitable  footing. 

By  the  13th  section  of  the  defendants'  charter,  after  ascer- 
taining the  net  profits  in  the  mode  therein  prescribed,  on 
risks  marked  off,  the  board  of  trustees  are  authorized  to  issue 
certificates  of  a  certain  per  centum  on  the  premiums  received 
for  such  marked  off  risks,  to  the  persons  in  whose  names  the 
policies  of  insurance  were  originally  made,  or  to  their  repre- 
sentatives. Under  this  provision  of  the  charter,  I  see  no 
difficulty  in  apportioning  the  dividends  in  accordance  with 
the  amounts  paid  by  policy  holders,  whether  in  gold  or  in 
currency ;  and  as  the  company  has  adopted  two  different  cur- 
rencies in  the  transaction  of  its  business,  there  is  no  good 
reason  why  both  of  these  should  not  be  considered  in  the  dis- 
position of  the  profits. 

It  is  said  that  the  nature  of  the  business  of  the  defend- 
ants is  in  opposition  to  the  claim  of  the  plaintiffs.  It  is 
true  that  there  was  no  positive  agreement  by  which  the 
amount  of  premiums  paid  was  to  be  credited  at  a  different 
amount  from  that  expressed  in  the  policy ;  but  as  gold  was 
of  a  higher  value  than  currency,  it  is  quite  evident  that  the 
company  reaped  an  additional  benefit  from  the  premiums 
received  in  gold.  They  agreed  to  pay  the  losses  in  gold, 
securing  a  corresponding  amount  for  thus  increasing  their 
liability.  The  contract  was  virtually  the  same  as  if  they  had 
insured  payable  in  currency  for  a  larger  amount,  and  received 
a  larger  premium.  Suppose  gold  was  worth  two  hundred 
per  centum,  a  policy  for  $10,000  would  be  equivalent  to  a 
policy  of  $20,000  payable  in  currency.  The  holder  of  the 
currency  policy,  if  currency  alone  was  the  basis,  would 
receive  twice  as  much  from  the  profits  as  the  holder  of  a 
policy  payable  in  gold,  when  in  fact  the  holder  of  the  gold 
policy  had  paid  as  much  as  the  former. 

Although  the  earnings  from  both  gold  and  currency  poli- 
cies were  equally  liable  for  losses,  yet  as  one  contributed 
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more  in  proportion  towards  the  payment  of  the  lossee  than 
the  other,  there  is  no  valid  reason  why  they  shonld  not  stand 
upon  an  equal  footing.  The  fact  that  the  company  issued 
two  kinds  of  policies,  receiving  premiums  in  two  diflferent 
currencies,  necessarily  obligated  its  officers  to  pay  losses  in 
two  different  currencies.  Its  business  was,  therefore,  divided 
between  these  two  classes  of  cases,  and  in  thus  dividing  it 
there  would  be  no  difficulty  in  making  adequate  and  proper 
allowances  to  each  class  of  policy  holders,  in  the  distribution 
of  its  profits.  Nor  do  I  think  it  essential  that  there  should 
be  an  express  stipulation  to  the  effect  that  those  who  paid 
gold  premiums  should  be  entitled  to  a  larger  amount,  in 
dividing  the  profits,  than  those  who  paid  in  currency.  This 
result  would  necessarily  follow  from  the  nature  of  the  con- 
tract itself.  The  contract  was  made  entirely  upon  a  gold 
basis.  The  defendants  reaped  the  benefit  of  it,  in  receiving 
a  large  amount  for  premiums,  and  were  not  liable  to  pay 
any  greater  losses  in  proportion  than  they  would  have  been 
on  currency  policies.  There  is  no  ground,  therefore,  to  up- 
hold the  position  that  the  holders  of  policies  payable  in  gold 
should  not  be  benefited  in  the  same  ratio.  They  incurred 
the  risks,  and  why  should  they  not  receive  an  adequate  and 
corresponding  return  for  so  doing  ?  The  company  received 
the  benefit  of  the  gold  premiums,  and  why  should  they  not 
pay  in  the  same  proportion  ? 

1  do  not  see  that  there  is  any  thing  in  the  nature  of  the 
defendants'  business  which  in  any  way  conflicts  with  the 
plaintiffs'  claim  for  an  equal  and  fair  dealing  with  other 
^policy  holders.  I  think  that  the  delivery  and  acceptance  of 
the  certificates  of  earnings,  in  April,  1864,  for  the  earnings 
of  the  year  1863,  is  not  a  bar  to  the  plaintiffs'  claim.  The 
certificates  would  be  good  to  the  extent  which  they  provided 
for,  but  would  not  preclude  the  plaintiffs  from  correcting  any 
error  which  there  might  be  in  the  mode  of  computation  in 
fixing  the  amount  to  which  the  plaintiffs  were  entitled.  The 
plaintiffs  ^^re  not  bound  to  return  these  certificates,  or  run  the 

YoL.  XLV,  33 


514        CASES  IN  THE  SUPREME  COURT. 

Luling  V,  Atlantic  Mutual  Insurance  Company. 

hazard  of  being  precluded  from  obtaining  what  they  were 
legally  entitled  to.  I  am  not  aware  of  any  rule  which  would 
make  the  receipt  and  retention  of  certificates  of  this  kind  a  bar 
to  an  action  to  correct  the  account  upon  which  they  were  based, 
and  to  readjust  the  amounts  among  those  who'  were  entitled 
to  be  benefited.  The  plaintiffs  simply  ask  for  a  readjust- 
ment, so  that  they  may  receive  all  to  which  they  were  fairly 
and  honestly  entitled,  and  thus  correct  the  alleged  error  in 
the  issuing  of  the  certificates.  The  notice  issued  by  the 
company,  in  October,  1863,  to  the  effect  that  the  dealers 
making  insurances  payable  in  gold,  were  to  participate  with 
others  in  the  earnings,  and  that  they  would  be  computed  and 
made  payable  in  currency,  does  not  aflect  the  legal  bearing 
of  the  contract,  or  alter  the  legal  intendment  arising  from  it. 
There  may,  perhaps,  be  some  question  whether  the  phrase- 
ology of  the  notice  can  have  any  eflfect  upon  the  question 
now  considered,  as  I  do  not  understand  that  the  point  made  is 
that  the  certificates  were  payable  in  currency  alone,  but  that 
the  amounts  for  which  they  provide  is  insuflBicient,  and  not  in 
proportion  to  the  premiums  in  gold  paid,  by  the  plain tifis. 
The  last  remark  will  apply  to  the  indorsement  on  the  policy 
of  1864,  in  reference  to  the  payment  of  profits  in  currency. 
Neither  the  notice  nor  the  indorsement  referred  to,  nor  the 
dealings  of  the  plaintiffs  with  the  company  can,  in  my  judg- 
ment, alter  the  plain  import  of  the  contract,  which  is  that  the 
plaintiffs  were  to  stand,  relatively,  the  same  as  other  holders 
of  policies,  and  that  they  were  entitled  to  equal  rights  with 
them,  in  the  distribution  of  the  profits  realized. 

The  question  whether  the  court  has  the  power  to  review 
the  action  of  the  officers  of  the  company  in  the  conduct  of 
its  business,  is  one  of  considerable  importance,  and  perhaps 
not  entirely  free  from  embarrassment.  The  plaintiffs  in  this 
case  simply  ask  that  they  may  be  put  upon  an  equal  footing 
with  other  dealers,  claiming  that  the  officers  of  the  company 
have  adopted  a  wrong  principle  in  issuing  certificates.  While 
a  court  of  equity  will  not  interfere  with  the  officers  of  a 
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corporation  while  acting  within  the  scope  of  their  powers  and 
authority,  yet  when  it  is  apparent  that  they  have  erred  and 
wronged  some  of  its  stockholders,  it  should  see  that  injustice 
is  not  done.  When  they  undertake  to  declare  a  dividend, 
they  are  bound  to  make  it  equal  and  just  among  all  who  are 
interested.  They  would  have  no  right  to  divide  their  profits 
among  a  few  particular  friends.  Neither  would  they  have 
authority  to  say  that  one  class  of  stockholders  should  receive 
a  larger  amount  of  the  profits,  or  a  greater  dividend  than 
others.  They  are  but  the  agents  of  the  stockholders.  The 
profits  belong  to  the  stockholders,  and  they  must  apportion 
them  fairly  and  justly,  with  a  due  regard  to  the  interests  of 
each  and  all  of  them.  They  can  not  make  an  unjust  dis- 
crimination, giving  one  an  advantage  over  another.  If  they 
do  this  they  exceed  their  powers,  and  courts  have  a  right  to 
interpose  their  authority  to  prevent  it.  The  question  is  not 
whether  the  court  should  interfere  with  the  amount  of  gold 
retained,  or  the  disposition  of  it,  nor  whether  they  should 
divide  all  their  earnings,  or  supervise  the  management  of 
the  company  in  the  exercise  of  a  sound  discretion  in  con- 
trolling its  affairs  ;  but  whether,  after  having  determined  to 
divide  a  particular  amount  of  profits  among  those  who  were 
interested,  it  shall  adjust  these  profits  upon  a  just  and  proper 
basis,  and  do  exact  and  even  handed  justice  to  all  who  have 
contributed  towards  the  accumulation  of  these  profits.  If 
they  have  made  a  wrong  adjustment,  shall  it  not  be  coiTected 
and  rectified  ?  Upon  such  a  question,  it  seems  to  me  that 
there  can  be  no  doubt  as  to  the  power  of  the  court ;  and  the 
moment  it  is  ascertained  that  a  wrong  has  been  perpetrated, 
and  injustice  done,  it  should  interpose  its  authority  to  remedy 
the  evil,  and  to  restore  to  the  parties  who  have  been  injured 
what  legitimately  and  fairly  belongs  to  them. 

The  next  question  which  presents  itself  is  as  to  the  right 
of  the  plaintiffs  to  bring  this  action  on  their  own  behalf, 
and  on  the  behalf  of  other  shareholders  who  are  interested 
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with  themselves  in  the  same  question,  and  who  may  elect  to 
come  in  and  contrihute  to  the  expense  of  the  action,  with  the 
plaintiffs,  and  be  bound  by  the  judgment.  So  far  as  the  con- 
tracts are  similar  and  partake  of  the  same  character,  I  in- 
cline to  the  opinion  that  the  plaintiffs  may  file  a  bill  in  behalf 
of  themselves  and  all  others  standing  in  the  same  situation. 
{Robinson  v.  Smithy  3  Paige,  233.  Walker  v.  DevereauXy 
4  id,  256.)  Of  course  this  can  not  embrace  those  who  have 
no  community  of  interest  with  the  plaintiflb,  or  who  by  con- 
tract or  circumstances  occupy  a  different  position  from  the 
plaintiffs.  They  ask  to  bring  in  those  occupying  the  same 
position  as  the  plaintiffs  do,  and  should  be  limited  to 
these  alone. 

After  a  careful  examination  of  the  various  questions  pre- 
sented in  the  case,  I  am  satisfied  that  injustice  has  been  done 
the  plaintiffs  which  entitles  them  to  redress.  The  plaintiffs 
were  entitled  to  certificates  for  an  increased  amount,  so  as  to 
place  them  on  an  equality  with  the  holders  of  certificates  for 
currency  policies ;  and  I  think  that  in  accordance  with  the 
prayer  of  the  complaint  the  plaintiffs  should  be  awarded 
dividend  certificates  proportioned  to  the  amount  valued  in 
paper  currency  of  the  premiums  received  by  the  defendants 
in  gold  from  the  plaintiffs  for  marked  off  risks  during  the 
years  1863  and  1864,  respectively;  such  valuations  to  be 
according  to  the  average  value  of  gold  coin  and  paper  cur- 
rency between  the  31st  of  December  of  each  of  said  years 
and  the  day  in  the  month  of  January  when  the  defendant 
did  in  fact  make  up  their  dividend  statements. 

A  referee  must  be  appointed,  to  whom  the  defendants  must 
render  an  account  of  the  manner  in  which  they  have  made 
up  their  statements  of  dividends  for  the  years  1863  and  1864, 
and  estimated  their  profits,  and  the  statements  of  dividends 
be  readjusted  in  accordance  with  the  prayer  in  the  plaintiffs' 
complaint  and  the  suggestions  here  made. 

In  the  meantime  the  defendants  must  be  enjoined  from 
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redeeming  any  of  the  certificates  issued  for  the  year  1863^ 
and  from  issuing  any  new  ones  for  the  year  1864|  until  they 
have  corrected  and  readjusted  the  declarations  of  dividends 
made. 

[New  Tobk  Special  Teem,  June  5, 1S65.    IliOir,  Jiutice.] 


William  R.  Scovil  vs.  Lydia  Scovil,  Adm*x,  and  Byron 
Scovil,  Adm'r,  &c.  of  John  R.  Scovil,  deceased. 

The  section  of  the  Berlsed  Statutes  which  provides  that  the  term  of  eighteen 
months  after  the  death  of  any  testator  or  intestate  shall  not  be  deemed  any 
part  of  the  time  limited  by  law  for  the  commencement  of  an  action  agatnat 
his  executors  or  administrators,  (2  Jt.  8.  448,  ^  8,)  is  not  repealed  by  section 
102  of  the  Code  of  Procedure,  by  which  it  is  declared,  that  if  any  person 
entitled  to  bring  an  action  shall  die  before  the  expiration  of  the  time  Umited 
for  the  commencement  thereof,  and  the  cause  of  action  suirives,  it  may  be 
commenced  by  his  representative  within  one  year  after  his  death. 

One  having  a  claim  against  a  person  deceased,  has  eighteen  months  after  the 
death  of  the  latter,  during  which  the  running  of  the  statute  is  suspended; 
and  if  personal  representatives  are  appointed,  he  has,  in  addition,  one  year 
from  the  time  of  thdr  appointment. 

Hence,  an  action  upon  a  promissory  note,  brought  against  administrators,  more 
than  a  year  after  issuing  letters  of  administration,  but  within  six  years  after 
the  note  became  due,  if  eighteen  months  are  excluded  in  the  oomputaUon  of 
time,  is  not  barred  by  the  statute  of  limitations. 

When  a  note  is  made  payable  on  demand,  simply,  it  is  to  be  deemed  due  at  its 
date,  and  may  be  prosecuted  immediately,  although  an  actual  demand  must 
be  made  in  order  to  entitle  the  holder  to  draw  interest  upon  the  principal 
sum.  But  where  the  note  is  payable  on  demand  with  mterttA^  or  with  mmiuil 
int^estj  the  statute  of  limitations  does  not  begin  to  run  until  payment  is 
actually  demanded.    Per  Bacov,  J. 

APPEAL  from  an  order  made  at  a  special  term,  directing 
judgment  to  be  entered  for  the  plaintiff,  on  a  special  ver- 
dict. The  action  was  upon  a  promissory  note  made  by  John 
R.  Scovil,  the  defendants'  intestate.  Defense,  the  statute  of 
limitations.    The  jurors  found  a  special  verdict  containing 
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these  facts,  viz :  That  the  defendants'  intestate,  on  the  22d  of 
April,  1857,  made  and  delivered  to  the  plaintiff  a  promissory 
note,  by  which,  on  demand,  for  value  received,  he  promised 
to  pay  the  plaintiff,  William  R.  Scovil,  or  order,  twenty-five 
hundred  dollars,  with  annual  interest.  That  said  John  R. 
Scovil  died,  at  West  Turin,  Lewis  county,  in  this  state,  on 
the  22d  day  of  January,  1862,  intestate.  That  on  the  2d  of 
June,  1862,  letters  of  administration  were  duly  issued  upon 
his  estate,  to  the  defendants,  by  the  surrogate  of  Lewis 
county,  and  they  accepted  and  are  still  acting  in  the  dis- 
charge of  their  trust.  That  the  amount  remaining  due  upon 
the  note  was  $3899.51 ;  and  that  this  action  was  commenced 
by  summons,  which  was  delivered  to  the  sheriff  of  the  proper 
county,  for  service,^  on  the  25th  day  of  April,  1864,  and  duly 
served  April  27th,  1864 

(7.  D,  Adams ^  for  the  appellants,  claimed  that  when  this 
suit  was  commenced,  the  note  had  run  seven  years  and  three 
days,  and  letters  of  administration  had  been  granted  one  year, 
ten  months  and  twenty-three  days.  He  insisted  that  the 
statute  of  limitations  ran  from  the  date  of  the  note ;  (3-466. 
Dig.  p,  728,  n,  182,  citing  ChiUy.on  Bills,  374 ;  Bui  N,  P. 
151;  13  Wend,  267 ;)  and  that  the  general  principle  of  all 
the  cases  was,  that  the  statute  began  to  run  from  the  time 
the  plaintiff  might  have  sued;  and  such  is  the  statute. 
{Code,  §§  74,  91.)  By  section  102  of  the  Code  the  action 
was  barred  by  lajpse  of  time.  The  plaintiff  did  not  commence 
his  suit  after  the  expiration  of  six  years  and  within  one  year 
aft-er  letters  were  issued  to  the  defendants.  The  102d  section 
of  the  Code  contains  the  existing  rule.  It  has  superseded 
the  eighteen  months  provision  of  the  Revised  Statutes. 

Levi  H.  Btown,  for  the  respondent,  contended  that  the 
note  on  which  the  .action  was  brought  had  run  only  four  years 
and  nine  months,  at  the  death  of  the  intestate,  and  by  its 
terms  was  payable  on  demand  with  annual  interest.     That 
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at  the  commencement  of  the  suit,  seven  years  and  three  days 
had  elapsed,  after  the  making  of  the  note,  and  one  year^  ten 
months  and  twenty^ three  days  after  the  granting  of  letters  of 
administration ;  and  that  if  eighteen  months  after  the  death 
of  the  intestate  was  not  to  be  counted  as  a  part  of  the  time 
limited  by  law  for  commencing  the  action,  the  plaintiff  had 
five  months  more,  less  three  days,  for  comn^encing  the  action ; 
that  is,  to  make  seven  and  a  half  years  from  the  making  of  ^ 
the  note.  That  the  statute  did  not  commence  running 
€igainst  this  note  until  the  commencement  of  this  action,  no 
other  demand  of  payment  having  been  proved  on  the  trial. 
(MerriU  v.  Todd,  23  N,  Y,  Rep,  28.  Payne  v.  Slat6,  39 
Bari,  634,  and  cases  there  cited.)  And  that  seven  years  and 
a  half  from  the  making  or  maturity  of  the  note  not  having 
elapsed,  the  statute  of  limitations  had  not  begun  to  run  at 
the  commencement  of  the  action.  (13  Wend,  267.  24  id, 
488,  489.  5  Barh,  397.  16  id.  33,  44.  3  EUl,  36.  3  B. 
8,  746,  5th  ed.  §  8.) 

Morgan,  J.-  The  special  verdict  contains  the  following  • 
facts  \  J.  K.  Scovil  made  his  promissory  note  Ajpril  22, 1857, 
by  which,  on  demand,  he  protiiised  to  pay  William  E.  Scovil 
$2500^  with  annual  interest.  J.  E.  Scovil  died  January  22, 
1862,  intestate,  and  letters  of  administration  upon  his  estate 
were  issued,  to  the  defendants  June  2, 1862,  and  this  suit  was 
commenced  April  25,  1864,  niore  than  a  year  after  issuing 
letters  of  administration,  but  within  six  years  after  the  note 
becAme  due,  if  we  exclude  eighteen  months  in  the  computa- 
tion of  time.  The  defense  is  the  statute  of  limitations.  By 
chapter  8,  part  3  of  the  Eevised  Statutes,  entitled  "Of  pro- 
ceedings in  special  cases,"  title  3,  article  1,  section  8,  (2  B,  S. 
448,)  it  is  provided  as  follows :  "  The  term  of  eighteen  months 
after  the  death  of  any  testator  or  intestate,  shall  not  be 
deemed  any  part  of  the  time  limited  by  any  law  for  the  com- 
mencement of  actions  against  his  executors  or  administrators.'' 
By  the  Code  of  Procedure,  section  471,  title  1  of  chapter  8 
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above  referred  to  is  declared  not  to  be  affected  by  the  prori- 
Bions  of  the  Code,  except  where  any  particular  provision  shall 
be  plainly  inconsistent  therewith.  If,  then,  there  is  no  pro- 
vision in  the  Code  plainly  inconsistent  with  section  8  of  title 
1  of  the  Revised  Statutes,  above  referred  to,  the  suit  must 
be  regarded  as  having  been  brought  within  six  years  after  the 
date  of  the  note,  excluding  the  eighteen  months  which  is  not 
to  be  deemed  any  part  of  the  six  years.  But  it  is  claimed 
that  section  102  of  the  Code  of  Procedure  has,  by  implication, 
repealed  section  8  of  the  Revised  Statutes.  That  provides 
that  an  action  may  be  commenced  against  the  administrators 
of  the  intestate,  in  such  a  case  as  thip,  within  one  year  after 
the  issuing  of  letters  of  administration.  If,  therefore,  letters 
of  aaministration  had  not  been  taken  out  until  twice  eighteen 
months  after  the  death  of  the  maker  of  the  note,  the  plaintiff 
might  have  brought  his  action  within  a  year  afl;ejr,  so  that, 
practically,  the  term  of  eighteen  months  may  be  of  no  conse- 
quence, when  letters  of  administration  are  delayed  for  a  long 
time. 

It  will  be  observed  that  the  latter  part  of  section  102  of 
the  Code  wag  not  included  in  the  provisions  of  chapter  4,  arti- 
cle 4,  part  3  of  the  Revised  Statutes,  (2  R.  8,  298,)  which 
were  repealed  by  section  73  of  the  Code.  It  is  a  new  provi- 
sion, and  may  operate  to  extend  the  time  for  commencing 
actions  against  administrators  in  many  cases  where  the  debtor 
dies  before  the  expiration  of  the  time  limited  for  the  com- 
mencement thereof,  and  the  cause  of  action  survives.  But  is 
it  plainly  inconsistent  with  section  8  of  the  Revised  Statutes 
which  excludes  from  the  computation  of  time  the  eighteen 
months  succeeding  the  death  of  the  intestate  ?  By  a  femiliar 
rule  in  the  construction  of  statutes,  if  both  provisions  can 
stand  together,  they  must  stand.     {DwarriSy  673  to  675.) 

I  confess  I  am  unable  to  see  any  necessary  conflict  between 
these  two  provisions  of  law,  unless  we  construe  section  102 
of  the  Code  as  undertaking  to  limit  as  well  as  to  extend  the 
time  for  commencing  actions  against  administrators,  in  cer- 


ONONDAGA— OCTOBEB,  1865.  521 

Scovil  p.  Scovil. 

tain  cases  therein  mentioned.  If  section  8  of  the  Revised 
Statutes  is  repealed,  and  if  letters  of  administration  are  issued 
within  one  month  after  the  death  of  the  intestate,  there  would 
be  only  thirteen  months  remaining  in  which  the  action  could 
be  brought,  provided  the  six  years  expired  in  the  meantime. 
And  if  the  six  years  should  not  expire  until  one  year  after 
letters  of  administration  issue,  there  would  be  no  time  to  be 
excluded  from  the  computation.  But"  it  is  quite  clear  that 
section  102  did  not  undertake  to  limit  the  time  in  which  the 
action  might  be  brought  against  administrators.  Giving  the 
plaintiff  the  benefit  of  the  eighteen  months  in  all  cases,  the 
latter  part  of  the  provision  of  section  102  merely  extended 
the  time,  when  letters  of  administration  were  delayed,  so  that 
a  suit  could  not  be  brought  within  the  time  limited  for  that 
purpose  by  the  laws  already  existing. 

I  think  the  plaintiff  is  entitled  to  judgment,  upon  the  spe- 
cial verdict. 

MuLLiN,  J.  By  section  8  of  article  1,  title  3,  chapter  6, 
third  part  of  the  Revised  Statutes,  it  is  provided  that  the 
term  of  eighteen  months  after  the  death  of  any  testator  or 
intestate  shall  not  be  deemed  any  part  of  the  time  limited  by 
law  for  the  commencement  of  an  action  against  his  executors 
or  administrators.  By  the  9th  section  it  is  provided  that  the 
time  which  shall  have  elapsed  between  the  death  of  any  per- 
son and  the  granting  of  letters  of  administration  on  his  estate, 
not  exceeding  six  months,  and  the  period  of  six  months  after 
granting  of  such  letters,  shall  not  be  deemed  any  part  of  the 
time  limited  by  any  law  for  the  commencement  of  actions  by 
executors  or  administrators.  Section  102  of  the  Code  pro- 
vides, that  if  any  person  entitled  to  bring  an  action  shall  die 
before  the  expiration  of  the  time  limited  for  the  commence- 
ment thereof,  and  the  cause  of  action  survives,  it  may  be 
commenced  by  his* representative  within  one  year  after  his 
death.  If  the  person  against  whom  an  action  may  be  brought 
die  before  the  expiration  of  the  time  limited,  and  the  cause 
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bf  action  Biirvive,  it  may  be  brought  against  his  personal  rep- 
resentatives after  that  time,  and  within  one  year  after  the 
granting  of  letters  testamentary  or  of  administration.  The 
question  to  be  decided  is,  whether  section  102  of  the  Code 
repeals  the  section  of  the  Revised  Statutes  first  cited,  or 
whether  the  two  provisions  can  stand  together.  Under  sec- 
tion 8,  if  the  person  owing  the  debt  or  duty  died  before  the 
statute  ran  against  the  cause  of  action,  it  must  at  all  events 
be  brought  within  seven  years  and  six  months  from  the  time 
the  right  of  action  accrued,  if  the  limitation  of  six  years 
applied  to  the  cause  of  action.  Hence  it  became  absolutely 
necessary  for  the  person  desiring  to  sue,  to  cause  representar 
tives  to  be  appointed  within  the  seven  years  and  six  months. 
( Wenman  v.  The  Mohawk  Ins,  Co.,  13  Wend.  267.  Rey- 
nolds V.  Collins  J  3  Hill,  36.)  The  section  of  the  Code  per- 
mits the  action  to  be  brought  at  any  time  within  one  year 
after  letters  testamentary  or  of  administration  issue.  If  the 
provisions  of  the  Code  repealed  section  8  of  the  Revised  Stat- 
utes, it  will  follow  that  if  the  debtor  dies  after  the  statute  of 
limitations  has  run  one  year  and  letters  of  administration  are 
taken  out  immediately,  the  time  within  which  the  action 
must  be  brought  is  reduced  to  two  years,  as  to  the  claim 
against  the  representatives  of  the  deceased.  If  the  debtor 
should  die  at  the  end  of  five,  years  from  the  tinie  the  cause 
of  action  accrued,  and  letters  of  administration  should  be  at 
once  taken  out,  the  whole  time  allowed  within  which  tobring 
the  action  would  be  six  years,  as  it  must  be  brought  within 
one  year  after  the  issuing  of  letters.  Such  a  result,  I  am 
quite  confident,  was  not  intended  by  the  legislature.  The 
provision  of  section  i02  of  the  Code,  permitting  the  party  to 
bring  his  suit  within  one  year  after  letters  of  administration 
shall  have  issued,  relieves  him  from  the  necessity  of  procur- 
ing the  appointment  of  some  one  to  represent  the  estate,  or 
lose  his  debt.  These  several  proviedons,  I  understand  to  give 
to  a  person  having  a  claim  against  a  deceased  person,  eighteen 
months  in  addition  to  the  time  of  limitation ;  because  the 
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personal  representatives  have  eighteen  months  within  which 
they  are  not  compelled  to  pay,  and  this  time  was  allowed  to 
enable  the  representatives  to  collect  in  the  assets,  so  as  to  be 
able  to  pay  without  suit. 

It  would  be  folly  to  allow  eighteen  months  to  the  admin- 
istrators to  collect,  and  yet  compel  the  creditors  to  sue,  if 
their  claims  were  not  allowed  within  a  less  time.  The  con- 
sequence is  that  the  party  suing  has  eighteen  months  after 
the  death,  during  which  the  running  of  the  statute  is  sus- 
pended ;  and  if  personal  representatives  are  appointed,  he 
has,  in  addition,  one  year  from  the  time  of  their  appoint- 
ment.    (Dayton's  Surrogate^  346.) 

This  action  was  commenced  within  the  time  limited,  and 
the  judgment  should  therefore  be  affirmed. 

Bacon,  J.  Without  definitely  passing  upon  the  question 
which  has  been  mainly  argued  here  by  the  defendants'  coun- 
sel, to  wit,  that  the  limitation  of  one  year  after  the  grant- 
ing of  letters  of  administration  in  which  to  bring  an  action, 
as  prescribed  by  section  102  of  the  Code,  has  repealed  the 
eighteen  months  provision  of  the  Revised  Statutes,  I  am  of 
opinion  that  in  any  view  of  this  case  the  statute  did  not  be- 
gin to  run  from  the  date  of  the  note  in  suit.  Where  a  note 
is  made  payable  on  demand,  simply,  then  the  note  is  deemed 
to  be  due  at  its  date,  and  may  be  immediately  prosecuted, 
although  an  actual  demand  must  be  made,  in  order  to  en- 
title the  holder  to  draw  interest  upon  the  principal  sum. 
But  by  the  addition  of  the  words  "  with  interest,"  in  the 
body  of  the  note,  a  different  rule  obtains.  Where  these 
words  are  inserted,  a  presumption  arises  that  the  parties  in- 
tended that  the  note  should  not  be  immediately  due,  but  for 
some  customary  mode  of  paying  Interest,  as  a  quarter  or  a 
half  year,  or  perhaps  year.  And  following  the  decision  of 
the  Court  of  Appeals,  in  23  N.  F.  Bep.  28,  the  Supreme 
Court  in  the  third  district  held  that  a  note  on  demand,  with 
interest,  is  not  due  until  demanded,  and  was  a  continuing  se- 


624  CASES  IN  THE  SUPREME  COURT. 

Powers  V,  Shepard. 

curity.  The  note  in  this  case  is  payable  on  demand  "with 
annual  interest ; "  evidently  contemplating  that  it  was  not 
to  be  demanded  until,  at  any  rate,  the  expiration  of  a  year, 
and,  as  I  think,  not  until  more  than  one  year,  had  elapsed. 
It  was  not  dishonored,  therefore,  until  the  lapse  of  such  a 
period,  nor  until  actually  demanded ;  and  no  demand  was 
proved,  except  the  suit  brought  upon  it  Consequently,  the 
statute  of  limitations,  whatever  period  we  may  think  is  pre- 
scribed, had  not  attached  to  this  note,  and  the  attempted 
defense  entirely  failed. 

I  think  the  plaintiff  should  have  judgment. 

Judgment  affirmed. 

[Ohohdaga  Gbnbbal  Tebu,  October  8,  1865.     MvUin^  Morgan  and  Baeim^ 
Jostices.] 


Powers  v«.  Shkpabd. 

p.  by  a 'written  contract  with  S.,  a^^reed  to  enlist  a  specified  number  of  recmitfl 
for  the  army,  to  the  credit  of  a  town,  for  the  price  or  sum  of  $850  each,  in 
full  of  bounUes,  premiums,  ^c.  which  sum  S.  agreed  to  pay  him  therefor. 
lEdd  that  P.  could  maintain  an  action  on  this  contract,  notwithstanding  \}a^ 
act  of  the  legislature,  passed  February  10, 1865,  prescribing  the  amount  to 
be  paid  for  substitutes.  {Lawn  of  1865,  eh,  29,  %%  8,  4.) 
The  legislature  has  no  power  to  prescpbe  to  any  citizen  the  amount  of  money 
^     which  he  shall  pay  for  a  substitute  to  represent  him  in  the  national  army. 

THIS  action  is  brought  to  recover  the  sum  of  $850  and 
interest,  alleged  to  be  due  upon  a  written  contract  made 
by  the  defendant  with  the  plaintiff,  to  fill  the  quota  of  171 
men  called  for  by  the  United  States/  from  the  town  of  Shanta, 
Livingston  county,  New  York,  under  the  call  of  December 
19,  1864,  by  the  President.  Said  contract  was  made  on  the 
9th  day  of  March,  1865,  and  modified  on  the  2l8t  day  of 
March,  1865.     It  appears  by  the  complaint  that  the  terms 
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of  said  contract  were,  that  the  plaintiff  was  to  enlist  171 
recruits  to  the  credit  of  said  town,  at  an  agreed  price  of 
$850  each,  in  full  of  bounties,  premiums,  &c. ;  that  said  men 
were  furnished,  and  the  defendant  paid  thereon  the  sum  of 
$13,600,  and  the  plaintiff  brings  his  action  for  the  balance. 
The  deftndant  demurred  to  the  complaint  upon  the  grounds : 

Ist.  That  the  contract  which  is  declared  upon,  is  in  direct 
conflict  with  the  act  of  the  legislature,  passed  Febniary  10, 
1865,  prescribing  the  amount  to  be  paid  for  substitutes, 
maintaining  that  the  contract  is  absolutely  void,  and  the 
plaintiff  can  not  recover  upon  it.  (Sess.  Laws  of  1865, 
cA.29,§§3,4.) 

2d.  That  it  appears  by  the  allegations  of  the  complaint 
that  the  defendant  has  already  paid  for  each  of  said  recniits  the 
sum  of  $800,  being  an  excess  of  $100  over  the  amount  allowed 
by  statute  cited  previously,  to  cover  bounties  and  inciden- 
tal expenses  of  each  of  said  recruits  ;  hence  can  not  recover 
further. 

Clebkb,  J.  I.  If  the  legislature  of  this  state  has  the 
power  to  prescribe  to  any  citizen  what  amount  of  money  he 
shall  pay  for  a  substitute  to  represent  him  in  the  national 
army,  it  has  the  power  to  prescribe  what  he  shall  pay  for  any 
article  of  commerce,  for  any  pleasure,  or  any  social  or  do- 
mestic enjoyment. 

The  legislature  is  vested  with  all  the  powers  of  govern- 
ment, not  delegated  to  the  United  States,  and  which  have 
not  been  expressly  or  impliedly  delegated  to  other  depart- 
ments of  the  government  of  the  state,  and  there  are  no 
restraints  upon  its  political  power,  except  those  which  are 
declared  by  the  constitution  of  the  state. 

But  I,  nevertheless,  think  that  it  is  not  absolute  and  om- 
nipotent, and  that  its  power  is  limited  to  the  legitimate 
sphere  of  political  society.  *  Constitutional  government,  under 
whatever  form  it  may  exist,  is  not  based  on  the  idea  that  all 
the  conduct  and  acts  and  interests  of  a  citizen  are  the  proper 
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subjects  of  legislation.  On  the  contrary,  the  tendency  of 
such  a  system  is  to  confine  the  i^ction  of  government  with- 
in as  limited  a  sphere  as  is  consistent  with  the  mainte- 
nance of  the  peace,  good  order  and  progress  of  society.  It 
recognizes  the  great  truth,  that  the  most  important  and  sacred 
purposes  and  interests  of  society  are  not  within  the  domain  of 
civil  law,  but  are  regulated  by  the  power  of  self-adjustment, 
which  God  has  implanted  in  it,  through  the  balancing  and  an- 
tagonism of  the  varied  needs  and  aspirations  of  the  indivduals 
of  whom  it  is  composed.  The  moral  and  religious  interests  of 
society,  for  instance,  are  out  of  the  sphere  of  law — out  of  the 
sphere  of  political  government ;  they  are  wisely  left  to  individ- 
ual and  social  efforts,  prompted  by  benevolence  and  conscience. 
Not  only  are  such  efforts  infinitely  more  benignant,  but  they 
are  much  more  effectual  than  they  possibly  could  be  made 
through  the  cumbrous  machinery  of  state,  or  any  other 
political  government.  The  rights  of  imperfect  obligation,  to 
employ  a  legal  phrase,  are  much  more  numerous  than  those 
of  perfect  obligation. 

So  it  is  with  the  economic  interests  of  the  individuals  who 
compose  society.  Every  individual,  or  rather  the  great  ma- 
jority of  individuals,  know  much  better  than  any  public 
authority  can  know,  the  price  he  should  give  for  the  various 
commodities  of  necessity  or  luxury  which  he  needs.  The 
interests  of  the  buyer  on  the  one  hand,  and  of  the  seller  on 
the  other,  will  be  much  more  likely  to  adjust  the  proper  price, 
than  any  intervening  authority  can  possibly  do.  On  the 
contrary,  the  latter  would,  inevitably,  produce  disturbance 
and  confusion,  if  not  distress,  as  similar  interference  did  in 
the  markets  of  Paris  during  the  first  French  revolution.  I 
hold,  therefore,  that  the  exercise  of  such  power  by  the  gov- 
ernment was  never  contemplated  by  the  framers  of  our  polit- 
ical constitutions,  or  by  the  people,  who  ratified  them ;  and 
that  the  powers  of  the  legislature  can  not  be  extended  so  far 
as  to  dictate  to  individuals  what  price  they  shall  give,  or 
what  price  they  shall  receive,  for  any  thing  which  they  may 


NEW  YORK— OCTOBER,  1865.  527 

Powen  V,  Shepard. 

want  to  buy  or  to  sell.  If  it  possessed  that  power — for 
instance,  what  price  citizens  should  give  for  any  article  of 
dress,  it  could  prescribe  what  kind  of  dress  they  should  wear ; 
and  thus  we  may  find,  some  morning,  during  any  legislative 
session,  that  we  had  returned  to  the  days  of  sumptuary  laws. 
Formerly,  in  England,  penal  laws  were  enacted  by  its  omnip- 
otent parliament,  to  restrain  excess  in  apparel,  chiefly  in  the 
reigns  of  Edward  the  3d,  Edward  the  4th,  and  Henry  the 
8th,  against  piked  shoes,  short  doublets,  and  long  coats,  all 
of  which,  Blackston^^ tells  us,  were  repealed  by  statute  1  Jac, 
1,  c.  25.  But,  he  remarks,  as  to  excess  in  diet,  there  still 
remains  one  ancient  statute  unrepealed,  (10  Edw.  3(f,  c.  3,) 
which  ordains  that  no  man  shall  be  served  at  dinner  or  sup- 
per with  more  than  two  courses,  except  on  some  great  holi- 
days, there  specified,  in  which  he  may  be  served  with  three. 

Can  we  believe  that  such  things  in  any  of  the  common- 
wealths of  America  are  cognizable  by  law,  or  that  the  peo- 
ple delegated  such  power  to  their  legislatures  ?  No  ;  the 
legislative  power  in  America  is  not  omnipotent  in  this  sense ; 
regulations  relative  to  private  manners  and  habits,  and  to 
prices  and  expenses,  are  not  within  the  domain  of  civil  law. 
The  possession  of  such  power  belongs  alone  to  absolute  gov- 
ernments, or  to  parliaments,  which  possess  omnipotence.  A 
power  so  infinite  is  inconsistent  with  the  character  and  de- 
sign of  constitutional  republican  government.  All  the  polit- 
ical power  which  the  people,  in  their  sovereign  capacity,  can, 
consistently  with  that  character  and  design,  exercise,  has 
been  delegated  to  the  legislature ;  but  nothing  more.  It  can 
no  more  prescribe  to  us  what  price  we  shall  pay  for  a  coat, 
or  for  a  substitute  in  the  army,  than  it  can  prescribe  what 
kind  of  shoes  we  shall  wear,  or  how  many  courses  we  shall 
have  for  dinner.  TSo  government  professing  such  power 
could  be  called  free,  and  yet  in  framing  the  present  consti- 
tution, the  people  declare  that  they  establish  it,  in  gratitude 
"  to  Almighty  God  for  their  freedom." 

II.  Again,  even  if  the  legislature  possessed  this  power,  I 
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think  an  act  of  this  kind,  so  far  as  it  interfered  with  indi- 
vidual freedom  of  action,  should  be  strictly  construed.  Like 
penal  acts,  and  acts  in  favor  of  corporations  or  particular 
persons,  acts  in  derogation  of  common  right  should  not  be 
extended  beyond  their  express  words  or  clear  import  This 
act  prohibits  the  payment  of  a  greater  amount  than  three 
hundred  dollars  for  a  one  year  volunteer,  or  substitute,  four 
hundred  dollars  for  a  two  years  volunteer  or  substitute,  and 
six  hundred  dollars  for  a  three  years  volunteer  or  substitute ; 
that  is,  no  volunteer  or  substitute  shall  receive  a  larger 
amount  for  these  different  terms  of  service  than  the  respect- 
ive sums  mentioned.  This  action,  however,  is  not  to  recover 
money  paid  to  volunteers  or  substitutes,  but  money  which 
the  defendant  promised  to  pay  the  plaintiff  for  furnishing 
volunteers  or  substitutes.  This  money,  it  is  to  be  fairly  pre- 
sumed, not  only  included  the. sums  paid  to  the  volunteers  or 
substitutes,  but,  also,  such  sum  as  would  be  a  compensation 
to  the  plaintiff  for  procuring  the  volunteers  or  substitutes. 
It  certainly  would  not  be  just  to  expect  that  this  plaintiff 
should  perform  services  gratuitously.  Like  any  other  agent 
or  servant,  he  is  entitled  to  compensation.  His  services  were 
exceedingly  useful  to  the  defendant,  and  could  not  be  ren- 
dered by  him  without  considerable  labor  and  trouble ;  and 
the  difference,  between  the  amount  of  the  bounty  allowed  by 
the  act  and  that  promised  to  be  paid  by  the  defendant,  may 
be  deemed  the  measure  of  the  plaintiff's  compensation.  It 
does  not  appear  in  the  complaint,  that  the  volunteers  or  sub- 
stitutes received  more  than  the  act  allows. 

The  demurrer  must  be  overruled  with  costs,  with  liberty 
to  the  defendant  to  answer  within  twenty  days  on  payment  of 
costisi  of  demurrer. 

[New  York  Spboial  Tbbm,  October  2, 1866.    Clerke,  Justice. 
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Habriet  E.  Christy  and  Edwin  B.  Christy,  appeUanta^ 
V9.  Paris  Or.  Clarke  and  others,  respondents. 

It  is  well  settled  that  marriage  may  be  proved  by  evidence  of  acts  of  lecogni- 
tioD,  matrimonial  cohabitation,  general  reputation,  and  declarations  of  the 
parties. 

When  admissions  in  letters  will  famish  a  sufficient  ground  for  inferring  the 
existence  of  marriage  relations. 

The  circumstances  that  parties  were  known  among  their  acquaintances  aa 
husband  and  wife ;  that  the  man's  mother  and  brother  knew  of  and  recog- 
nized the  relation,  addressing  the  wife  accordingly ;  and  that  the  husband 
presented  to  his  wife  a  locket,  inscribed  with  his  initials,  "  to  his  wife ;"  Meld 
abundant  evidence  to  maintain  the  allegation  of  a  marriage  between  the 
parties. 

A  married  woman  is  a  competent  witness  in  behalf  of  her  children  to  prove  the 
marriage  between  herself  and  her  husband. 

A  marriage  thus  proven  by  the  direct  evidence  of  one  of  the  parties  thereto, 
and  by  the  various  classes  of  proof  above  mentioned  requires  strong  evi- 
dence to  controvert  it;  especially  wh^  there  is  issue  bom  of  the  parties 
between  whom  the  marriage  is  alleged  to  have  taken  place. 

A  marriage  ceremony,  performed  when  the  man  is  in  extremiSf  helpless, 
surrounded  by  the  wife  and  her  friends,  when  he  is  apparently  oblivious 
not  only  of  a  previous  wife,  but  of  his  children  also,  can  a^ord  no  presump- 
tion against  a  previous  marriage. 

Where  the  condition  of  a  decedent  is  such  as  to  render  it  necessary,  in  the 
Judgment  of  those  in  whose  favor  a  will  is  to  be  made,  to  haye  a  medical 
consultation  and  opinion  as  to  his  sanity,  full  and  strong  proof  of  a  disposing 
capacity  should  be  required. 

Where  it  appeared,  on  an  application  to  the  surrogate  for  prol^ate  of  an  alleged 
will,  that  the  testator,  while  laboring  under  a  fit  of  insanity,  jumped  out  of 
a  window,  striking  his  head  on  the  stones  below,  and  so  severely  ii^juring 
himself  as  to  cause  paralysis  f^om  the  neck  down,  and  to  result  in  death 
twelve  days  afterwards ;  and  that  during  the  wliole  of  that  period  his  only 
sustenance  were  liquids,  and  he  was  obliged  to  lie  on  his  back,  in  one  posi- 
tion; JBMd  that  these  facts  naturally  led  to  the  conclusion  that  his  mind, 
on  the  tenth  day,  was  materially  impaired  and  weakened. 

Where  the  injuries  resulting  in  the  death  of  a  testator  were  caused  by  the 
insanity  of  the  decedent ;  and  paralysis  existed  during  the  whole  of  the 
period  between  the  injuries  and  the  death ;  tlie  great  weight  of  the  medical 
testimony  was  against  the  existence  of  a  sound  disposing  mind ;  the  person 
in  whose  favor  a  will  was  alleged  to  have  been  made,  by  him  deemed  it 
necessary  to  have  a  medical  examination  as  to  sanity ;  the  sons  of  the  tes- 
tator were  excluded  from  the  presence  of  their  father  while  the  will  was  in 
contemplation  ;  and  the  testator  while  lying  on  l^s  4eath  bed  s^)d  contew 
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plating  the  making  of  a  will,  in  view  of  speedy  dissolution,  never  once 
referred  to  his  wife  or  children ;  Held,  that  considering  all  these  things,  the 
question  as  to  the  validity  of  the  alleged  will  should  be  submitted  to  a  jury. 

THIS  is  an  appeal  from  a  decree  of  the  surrogate  of  the 
county  of  New  York,  dated  June  2,  1865,  admitting  to 
probate  a  paper  writing,  alleged  to  be  the  last  will  and  tes- 
tament of  Edwin  P.  Christy,  deceased.  The  contestants  and 
appellants  are  the  widow  of  said  Christy,  deceased,  and 
Edwin  B,  Christy,  his  only  surviving  son,  and  who  is  tho 
only  next  of  kin  and  heir  at  law.  During  the  years  1859, 
1860,  1861,  and  1862,  Edwin  P.  Christy  was  possessed  of 
real  and  personal  property,  amounting  in  value  to  the  sum 
of  $200,000.  During  said  years,  he  commenced  to  exhibit 
evidence  of  insanity ;  which  said  insanity  continued  down  to 
th6  time  of  his  death,  on  the  21st  day  of  May,  1862.  Pre- 
vious to  the  year  1835,  the  said  Edwin  P.  Christy,  then  be^ 
ing  poor,  married  Harriet  E.  Brooks,  who  was  then  residing 
in  the  city  of  Bufialo,  in  the  state  of  New  York,  the  mar- 
riage ceremony  being  perfomed  by  Justice  McKnight.  Mrs. 
Harriet  E.  Christy,  at  the  time  of  her  marriage  with  Ed- 
win P.  Christy,  it  appears  by  the  evidence,  was  possessed 
of  considerable  property,  which  was  taken  by  Mr.  Christy  to 
the  city  of  New  York,  where  he  started  in  busines  as  an 
Ethiopian  or  minstrel  performer.  After  said  marriage  with 
Harriet  E.  Brooks,  there  were  four  children  bom,  named  Ed- 
win B.,.  William  A.,  Bianca  V.,  and  Haniet  A.  Christy. 
The  two  daughters,  Bianca  V.  and  Harriet  A.  Christy,  died, 
and  were  interred  in  a  grave  yard  in  Buffalo,  and  a  monu- 
ment was  erected  by  their  parents,  marking  the  place  of 
their  interment.  Mr.  Christy  had  a  pew  in  a  church  at  Buf- 
falo ;  his  children,  Edwin  B.  and  William  A.  Christy,  were 
baptized  by  the  Eev.  Mr.  IngersoU,  which  met  with  his  ap- 
probation. While  Mr.  Christy  was  engaged  in  business  in 
the  city  of  New  York,  he  kept  his  family  residing  at  Buffalo, 
until  his  wife  and  children  came  to  New  York,  in  the  year 
1849.     Mr.  Christy,  in  the  mean  time,  during  the  year  1848, 
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fell  in  with,  and  kept  a  woman  known  as  Mary  Miller,  at 
the  house  of  one  Eliza  Pratt.  Down  to  the  time  Mr. 
Christy  commenced  to  keep  the  said  Mary  Miller,  his  favorite 
son  William  lived  with  him  in  the  same  house,  until  he  was 
compelled  to  go  away  hy  some  influence  exercised  by  the  said 
Mary  Miller,  and  never  again  returned  to  his  father's  house. 
Mary  Miller  got  possession  of  Mr.  Christy's  house  as  his 
tenant;  and  ever  afterwards,  .until  Mr.  Christy's  death,  lived 
with  him  in  a  meretricious  state.  About  the  year  1849  or 
1 1850,  George  N.  Harrington,  (the  natural  son  of  Harriet  E. 
Brooks,)  who  was  the  principal  attraction  in  Mr.  Christy's 
business  as  a  minstrel,  separated  from  Mr.  Christy,  when 
Christy  at  once  refused  to  support  his  wife  Harriet,  and  sent 
an  insulting  note,  alleging  that  his  wife  had  turned  up  her 
nose  at  his  mistress,  Mary  Miller.  His  son,  Edwin  B. 
Christy,  having  been  sent  to  sea,  (as  also  his  son  William,) 
returned  about  this  time,  and  Mr.  Christy  was  desirous  that 
he  should  horsewhip  his  wife's  natural  son,  which  the  son 
declined  to  do,  and  did  not  visit  his  father  again.  On  Wil- 
liam's return  from  sea,  he  never  lived  with  his  father  again, 
who  had  in  the  mean  time,  removed  ffom  No.  96  Grand 
street  to  No.  78  East  Eighteenth  street,  into  a  house  he  had 
purchased  for  his  mistress,  w)io  then  assumed  to  call  herself 
the  wife  of  Mr.  Christy.  Christy,  prior  to  this  time,  in 
writing  of  this  female  to  his  children,  called  her  "Aunt  Mary." 
Mr.  Christy  finally  abandoned  his  family  altogether,  and 
lived  and  cohabited  with  Mary  Miller,  who  was  also  known 
by  the  name  of  "  Maples,"  until  the  9th  day  of  May,  1862, 
when,  having  become  so  insane  as  to  entirely  lose  his  reason, 
as  was  claimed  by  the  appellants,  he  precipitated  himself 
from  the  second  story  rear  window  of  the  house  in  East 
Eighteenth  street  to  the  paved  flagging  beneath,  inflicting 
severe  injuries  upon  himself  Immediately  upon  the  inflic- 
tion of  the  injuries,  he  is  alleged  to  have  been  removed  to  the 
basement  of  his  house  and  to  have  talked  intelligently.  Al- 
though professor  Budd,  (a  witness  on  the  pq^rt  of  the  prp^ 
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ponents,)  testifies  that  he  was  called  to  visit  Christy  imme- 
diately after  the  occurrence  of  the  injuries,  and  remained 
with  him  for  about  an  hour,  and  that  Christy  had  not  reacted 
when  he  left,  and  that  he  was  entirely  insensible  ;  mutter- 
ing something  incoherently.  Dr.  Markoe  testifies  that  when 
he  left,  which  was  long  after  Dr.  Budd  had  left,  Christy 
"did  not  indicate  any  symptoms  of  returning  consciousness." 
Mr.  Christy  was  conveyed  up  .stairs,  and  no  person  was  al- 
lowed to  see  him  except  Mary  Miller,  and  the  following  per- 
sons :  Thomas  E.  Stewart,  and  Francis  Chanfrau,  witnesses 
to  the  alleged  will,  Paris  G.  Clarke,  the  attorney  who  drew 
the  will,  John  J.  Nathans  and  his  wife,  Peter  Gilsey  and  his 
wife,  both  of  whom  are  executors  and  trustees  named  in 
the  alleged  will,  Patrick  Cunningham  a  stable  boy  of  the 
executor  Gilsey,  a  man  by  the  name  of  Lowell,  Lewis  B. 
Lent,  McPherson  Christy,  Mr.  B.  P.  Christy's  brother,  and, 
as  is  alleged,  one  Snodgrass,  who  did  not  appear  on  the  trial, 
and  the  family  physician  Dr.  Kissam,  Dr.  Markoe  the  phy- 
sician who  attended  the  late  Henry  Parish,  Dr.  Dash,  Dr. 
Kissam,  and  Lewis  Marten  a  nurse.  On  the  17th  day  of 
May,  1862,  eight  days  after  the  injuries  self-inflicted  by  Mr. 
Christy,  an.  alleged  marriage  took  place  between  the  pros- 
trate man  and  Mary  Miller  Maples,  at  which  officiated  one 
Kev.  Mr.  Adam,  Peter  Gilsey  and  wife,  and  John  J.  Nathans 
and  wife,  standing  up  with  the  prostrate  man,  during  the 
alleged  interesting  ceremony.  The  clergyman  marrying  "a 
small  man  with  dark  hair  and  whiskers  moderately  long ;" 
while  Edwin  P.  Christy  was  a  tall  man  without  either  whis- 
kers or  hair  on  his  head  at  the  time  of  the  said  alleged  mar- 
riage. Dr.  Dash,  a  witness  for  the  proponents,  testifies  that 
the  hair  on  Christy's  head  was  trimmed  close^  and  that  "  the 
hair  had  been  shaved  off  around  the  wound  "  on  his  head  in 
order  to  dress  it ;  it  was  dressed  with  stitches,  sticking  plas- 
ter, and  compress  of  bandage.  The  clergyman  who  per- 
formed the  ceremony  was  a  stranger  to  Mr.  Christy,  and  the 
parties  concerned  were  called  in  by  Mrs.  Nathans,  the  wife 
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of  one  of  the  alleged  executors.  The  clergyman  was  there 
but  fifteen  minutes.  The  marriage  ceremony  having  been 
performed,  the  paper  propounded  as  a  will  was  drawn  up, 
nine  days  after  the  injuries  were  received,  and  is  claimed  to 
have  been  executed  by  Christy,  and  witnessed  by  Thomas  E. 
Stewart  and  Francis  Chanfrau.  At  the  time,  while  Mr. 
Christy  was  lying  prostrate  in  bed,  his  own  favorite  servant 
was  not  allowed  to  see  him  ;  his  son  and  others,  were  exclu- 
ded from  the  house,  under  many  pretexts  as  to  Mr.  Christy's^ 
condition  of  health,  by  Mary  Miller,  who  was  at  ^  base- 
ment window,  to  prevent  people  who  would  call  frdipi  enter- 
ing the  house.  By  the  alleged  will  a  small  annuity  was  giv- 
en- to  Mr.  Christy's  mother,  (since  dead,)  a  life  estate  to  Mary 
Miller,  alias  Maples,  under  the  name  of  "Mary  Maples 
Christy,"  reserving  the  right  to  the  trustees  or  executors,  or 
a  majority  of  them,  to  sell  the  real  estate,  &c.  Neither  Har- 
riet E.  Christy,  the  wife,  nor  her  child  Edwin  B.  Christy, 
(William  A.  Christy  having  died  shortly  after  his  father's 
death,)  were  to  receive  one  penny,  but  the  whole  estate  was 
given  to  Mary  Miller  for  life,  with  a  liberal  distribution  to 
the  executors,  witnesses  to  the  will,  and  others  interested  in 
sustaining  the  alleged  will.  So  close  was  Mr.  Christy  kept 
in  the  custody  of  the  parties  already  mentioned,  that  the 
heir  at  law,  his  son  Edwin  B.  Christy,  acting  with  the  phy- 
sician of  the  coroner.  Dr.  G.  B.  Bouton,  Professor  Eogers,  and 
Mr.  Blankman,  were  compelled  to  visit  Greenwood  Cemetery, 
and  disenter  the  body  to  make  a  medical  examination  of  the 
injuries  sustained  by  Mr.  Christy.  All  the  physicians  on  the 
part  of  the  contestants,  (and  Dr.  Budd  the  proponent's  wit- 
ness,) after  a  careful  ^examination  of  the  bones  injured,  in 
the  neck  and  spine,  testify  and'sustain  the  witness  Marten  as 
to  Mr.  Christy's  incapacity  to  make  a  will,  and  the  utter  im- 
possibility of  his  articulating  a  single  word  "  coherently." 
The  evidence  of  the  contestants,  of  the  exclusion  of  Mr.  Chris- 
ty's son,  as  well  as  personal  friends,  from  seeing  him  while 
in  his  distressed  state,  stands  uncontradicted  on  the  record. 


534  CASES  IN  THE  SUPREME  COTJRT. 

Christy  V.  Clarke. 

Benj\  J,  Blankman,  for  the  appellants. 

A.  W.  Bradford  and  P.  G.  Clarke,  for  the  respondents. 

By  the  Court,  Geo.  G.  Barnard,  P.  J.  Three  questions 
have  been  raised  and  argued  : 

1.  Whether  Harriet  E.  Christy  was  the  lawful  wife,  and 
Edwin  B.  and  William  A.  Christy  the  legitimate  children 
and  heirs  at  law  of  Edwin  P.  Christy,  deceased,  or  not. 

2.  Whether  a  paper  purporting  to  be  the  will  of  Edwin 
P.  Christy  was  executed  while  he  was  of  sound  disposing 
mind,  or  not. 

3.  Whether  said  paper  was  procured  to  be  executed  by 
said  Edwin  P.  Christy  by  fraud  or  undue  influence,  or  not. 

From  the  return  of  the  surrogate,  it  does  not  appear  that 
he  considered  or  passed  on  the  first  question.  Having  found 
the  paper  propounded  as  a  will  to  have  been  duly  executed, 
It  became  unnecessary  for  him  tcT  pass  on  the  first  question. 
The  recital  in  the  surrogate's  decree,  therefore,  assumes  and 
asserts  that  Harriet  E.  was  the  lawful  wife  of  Edwin  P. 
Christy,  and  is  now  his  widow,  and  that  William  A.  and 
Edwin  B.  are  his  legitimate  children  and  heirs  at  law.  Al- 
though this  recital  is  not  a  decision  on  the  point,  yet  it  snows 
that  the  surrogate,  having  concluded  to  admit  the  paper  to 
probate,  assumed,  for  the  purposes  of  the  litigation  before 
him,  that  Harriet  E.  was  the  lawful  wife  of  Edwin  P.  Chris- 
ty, and  is  his  widow  ;  and  that  William  A^  and  Edwin  B. 
are  his  legitimate  children  and  heirs  at  law. 

This  court  can  not,  therefore,  consider  the  first  question, 
with  a  view  of  reversing  the  surrogate's  decree,  as  he  has  not 
passed  on  it.  Nor  can  this  court,  for  the  purpose  of  sustain- 
ing the  decision  below,  examine  the  evidence  to  determine 
whether  Harriet  E.  was  the  wife  and  is  the  widow,  and  Wil- 
liam A.  and  Edwin  B.  the  legitimate  children  and  heirs  at 
law  of  Edwin  P.  Christy  ;  for  that  would  make  this  court,  on 
appeal,  a  court  of  original  jurisdiction,  pro  tanto,  and  to^ 


NEW  YORK— JANUARY,  1866.  535 

Christy  v.  Clarke. 

determine  here  for  the  first  time,  on  printed  testimony,  a 
question  of  fact,  which  the  parties  have  a  right  to  have  de- 
termined in  the  first  instance  by  a  tribunal  that  sees  the 
"witnesses  and  hears  the  oral  proof. 

This  first  question  is,  however,  of  considerable  importance 
as  bearing  upon  the  other  two,  and  aiding  in  their  decision* 
In  this  view  the  court  may  examine  it,  for  the  purpose  of 
seeing  what  probability  there  is  of  the  appellants  sustaining  ^ 
the  afiSrmative  of  the  proposition  on  a  retrial.  For  if  such 
probability  be  great,  then  for  the  purpose  of  considering  the 
second  and  third  propositions,  the  aflSrmative  of  the  first 
proposition  must  on  this  appeal  be'deemed  as  a  found  fact ; 
especially  in  view  of  the  above  mentioned  action  of  the  sur- 
rogate on  this  proposition. 

It  is  well  settled  that  marriage  may  be  proved  by  evidence 
of  acts  of  recognition,  matrimonial  cohabitation,  general 
reputation  and  declarations  of  the  parties.  (Bose  v.  Clark^  8 
Paig%  574.  MaUer  of  Taylor,  9  id,  611.  Clayton  v.  War- 
dell,  5  Barb,  214     S.  0.  4  N,  F.  Bep.  230.) 

In  Maxwell  v.  Chapman,  (8  Barb,  579,)  it  was  held  that 
the  proven  facts  that  the  parties  went  from  home  avowedly 
to  get  married,  returned,  were  received  in  society  and  lived 
together  as  husband  and  wife  for  several  years,  until  tho 
man  died,  were  abundant  to  prove  the  existence  of  a  mar- 
riage. 

Under  these  principles,  the  evidence  in  favor  of  the  mar- 
riage between  Harriet  and  E.  P.  Christy  is  certainly  very 
strong.  The  letters  written  by  him  to  her  are  very  strong. 
The  first  one  read  in  evidence  is  dated  August  15th,  1845, 
and  is  addressed  to  Mrs.  E.  P.  Christy.  There  is  nothing 
peculiar  in  this  letter  In  his  letter  of  October  30th,  he 
says  :  "  I  presume  you  are  lonesome,  Harriet,  but  you  are 
foolish  to  suppose  that  I  will  get  weaned  from  my  family." 
In  his  letter  of  January  16th,  1848,  he  says  :  "  Do  not  be 
'foolish  Hall,'  and  worry  yourself  with  your  folly  of  imagin- 
ings.''    In  his  letter  of  January  27th,  1848,  he  says:  "B^as 
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Mr.  Miller  put  that  plate  with  my  name  on  it  in  our  pew  in 
the  church  yet  ?  If  not,  speak  to  him  about  it.  I  regret  to 
say  that  I  do  not  place  that  confidence  in  you  which  a  per- 
son should  who  is  connected  by  such  ties  as  we  are."  Again : 
"  My  absence  in  my  business  from  my  family  and  yourself  is 
no  incentive  to  produce  a  want  of  affection ;  on  the  contrary, 
that  very  fact  should  endear  them  more  to  me ;  'tis  a  natural 
result,  and  nature  is  my  God."  In  his  letter  of  March  5th, 
1848,  he  says  :  "  I  sometimes  think  I  will  piu-chase  a  house 
and  lot  there  for  the  family."  In  his  letter  of  March  16th, 
1848  :  "As  regards  my  coming  to  Buffalo,  I  am  not  par- 
ticularly anxious  to  see  that  city,  unless  it  is  on  account  of 
my  family."  Again:  "Go  to  church,  serve  God,  and  take 
good  care  of  your  health."  In  his  letter  of  March  26th, 
1848,  he  says  :  "I  am  pleased  to  hear  of  Mr.  Ingersoll's  at- 
tention, also  your  invitation  to  the  sewing  society."  In  his 
letter  of  April  8th,  1848,  he  says  :  "I  am  glad  to  have  you 
make  the  acquaintance  of  respectable  persons,  and  I  do  not 
object  to  your  visiting  such.  If  you  were  young  and  beauti- 
ful, Harriet,  or  a  lump  of  gold  as  you  say,  I  would  not  be 
more  anxious  to  see  you  than  I  am ;  but  my  business  would  go 
to  the  devil  if  I  should  leave  it  one  day." 

In  his  letter  of  May  8th,  1848,  speaking  of  the  illness  of 
his  son  Byron,  he  says :  "  God  knows  I  hope  that  his  situap- 
tion  is  not  so  bad  as  you  think  it  is.  Were  he  to  be  taken 
away  from  us  now,  it  would  be  a  loss  we  could  never  replace, 
and  a  source  of  inconsolable  grief" 

"  Tou  must  not  wrong  yourself  too  much,  Harriet.  Bemem- 
ber,  that  let  what  happen,  you  will  have  the  consolation  of 
knowing  that  you  have  always  done  your  duty  by  your  chil- 
dren, and  that  no  earthly  want  or  care  was  required  that  was 
not  in  attendance."  In  his  letter  of  May  8th,  1849,  he  says : 
"  I  am  pleased  to  learn  that  Mr.  Newhall  has  paid  that  note. 
Tou  need  not  be  afraid  of  my  lending  him  any  more.  I  have 
solemnly  pledged  myself  to  lend  no  person  any  money  of  sax 
amount  above  $10  without  the  best  kind  of  security." 
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Besides  these  extracts,  the  whole  tenor  of  the  letters  is  such 
as  to  lead  to  the  conviction  of  the  existence  of  marriage  re- 
lations. They  do  not  contain  those  strong  expressions  of  love 
and  affection  which  a  young  man  would  address  to  his  be- 
throthed,  nor  which  a  man  would  address  to  a  mistress  of 
whom  he  was  passionately  enamored ;  but  they  show  that 
deep  feeling  of  mutual  interest  in  the  aftairs  of  each  other 
which  is  never  found  outside  of  the  recognized  domestic  rela- 
tions. What  does  he  mean  by  the  expression,  "united  by 
such  ties  as  we  are  ?"  Does  he  mean  the  tie  of  a  kept  mis- 
tress ?  Does  he  desire  his  kept  mistress  to  mix  in  respecta- 
ble society,  and  take  a  pew  in  church  with  a  plate  on  it  bear- 
ing his  name  ?  Does  he  exhort  his  mistress  to  go  to  church 
and  fear  God  ?  What  does  he  mean  when  he  refers  to  his 
family  and  thinks  of  buying  a  house  for  them  ?  Is  it  bastard 
children  and  a  lewd  woman  ?  Y^ho  would  express  such 
anxiety  about  his  lending  money  but  a  wife  ?  To  whom  but  a 
wife  would  he,  in  order  to  quiet  such  anxiety,  write  that  he 
had  pledged  himself  not  to  loan  ? 

It  is  scarcely  possible  to  draw  from  these  letters  any  con- 
clusion other  than  that  of  the  existence  of  marriage  rela- 
tions. 

But  there  is  in  addition  to  this  considerable  proof  that  they 
were  known  among  their  friends  and  acquaintances  as  hus- 
band and  wife.  His  mother  and  one  of  his  brothers  knew 
of  and  recognized  the  relation.  His  mother,  in  her  letter  of 
September  28th,  1848,  to  Harriet  winds  up  :  "  Adieu,  your 
affectionate  mother,     E.  Christy." 

One  of  his  brothers,  in  his  letter  of  April  19th,  1849,  ad- 
dresses Harriet  thus  :  "  Sister  Harriet."  Further,  the  wit- 
ness Walker  and  the  witness  Campbell  testify  to  admissions 
made  by  E.  P.  Christy,  and  facts  connected  therewith,  so  cir- 
cumstantially as  to  leave  but  little  question  as  to  the  honesty 
and  accuracy  of  their  testimony. 

These  various  classes  of  proof,  not  to  mention  numerous 
other  matters  running  through  the  testimony,  such  as  the 
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presentation  to  Harriet  of  a  locket  inscribed  E.  P,  C.  to  his 
wife,  are  clearly,  abundant  evidence,  under  the  principles  of 
law  above  laid  down,  to  sustain  the  allegations  of  a  mar- 
riage between  Edwin  P.  Christy  and  Harriet. 

But  then  we  have  further,  the  testimony  of  Harriet  herself, 
who  swears  positively  to  the  marriage  ;  and  her  story  as  to 
who  the  ceremony  was  performed  by,  the  place  where  it  took 
place,  and  the  witnesses  who  were  present,  coincides  substan- 
tially with  the  testimony  of  the  witnesses  Walker  and 
Campbell.  The  testimony  of  Harriet  was  objected  to  as  in- 
competent ;  but  it  having  been  received,  we  must  consider  it. 
And  moreover,  it  was  clearly  competent  on  behalf  of  her  sons, 
under  the  principle  of  the  law  of  Chamberlain  v.  The  Peo- 
ple, (23  N.  r.  Rep.  85.) 

A  matriage  thus  proven  by  the  direct  evidence  of  one  of 
the  parties  thereto,  and  by  the  various  classes  of  proof  above 
mentioned,  requires  strong  evidence  to  controvert  it ;  especi- 
ally when  there  is  issue  born  of  the  parties  between  whom 
the  marriage  is  alleged  to  have  taken  place. 

In  this  case  it  is  contended,  that  there  are  objections  which 
destroy  the  force  of  the  evidence  above  referred  to,  and  that 
there  are  facts  which  show  that  such  marriage  could  ?Lot  have 
taken  place.     These  objections  and  facts  are  : 

1st.  That  in  none  of  the  letters  to  Harriet  does  Christy 
call  her  his  wife,  or  style  himself  her  husband. 

2d.  That  Harriet,  at  the  time  of  the  alleged  marriage  with 
Christy,  was  married  to  one  Harrington,  who  was  then  alive. 

3d.  That  Harriet  has  stated  that  she  was  never  married  to 
Christy. 

4th.  That  although  Christy  abandoned  Harriet  many 
years  ago  and  lived  with  another  woman,  yet  Harriet  took 
no  proceedings. 

5th.  That  Christy  has  since  married  another  woman. 

The  first  objection  is  almost  too  trivial  to  notice.  Persons 
have  different  ways  of  opening  and  closing  their  letters,  and 
vary  the  form  from  time  to  time.     Out  of  three  letters  in 
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eyidence  written  by  Christy  to  his  son  Byron,  in  none  does 
he  call  him  his  son,  and  in  but  ona  does  he  style  himself 
father.  And  the  same  remark  is  true  of  twenty  letters  writ- 
ten to  William ;  yet  there  is  no  question  that  he  was  the 
father  of  these  two  boys. 

With  respect  to  the  second  objection,  this  rests  upon  proof 
of  admissions  and  reputation,  given  by  John  Eoberts,  Nathan 
Harrington,  Joseph  Cooley,  Lois  Cooley  and  Catharine  Eob- 
erts. John  Roberts,  husband  of  Catharine  Eoberts,  swears 
that  he  understood  by  hearsay  that  George  Harrington  was 
married  to  Harriet ;  that  he  so  heard  from  Edward  McDan- 
iels ;  that  he  never  heard  any  of  the  family  speak  on  the 
subject.  Nathan  Harrington,  a  brother  of  George,  swears 
on  his  direct  examination  that  there  was  a  general  understand- 
ing in  the  family  that  George  and  Harriet  were  married,  but 
\%  swears  he  never  knew  either  of  them  to  speak  of  their 
relations  to  each  other.  On  his  cross-examination  he  swears 
it  was  a  mere  supposition  on  his  part  that  George  was  mar- 
ried to  Harriet.  He  further  says  that  he  was  present  at 
George's  death,  and  there  was  a  woman  then  living  with  him 
whom  he  called  his  wife.  Joseph  Cooley  swears,  on  his 
direct  examination,  that  there  was  a  reputation  that  George 
and  Harriet  lived  together  as  man  and  wife.  About  this 
there  is  no  dispute  ;  it  is  conceded  they  so  lived  for  a  time. 
The  question  is  what  was  the  reputation  as  to  their  marriage. 
This  witness  also  swears,  on  his  direct  examination,  that 
Harriet  said  she  had  married  a  decent  Woman,  but  he  (George) 
had  made  a  whore  of  her.  On  his  cross-examination  he  says  : 
"  Under  the  excitement  she  said  he  had  brought  her  into  a 
whore  house,  and  made  a  whore  of  her,  and  I  am  pretty  pos- 
itive she  said  he  had  married  her  and  put  her  in  a  whore 
house ;  it  is  a  good  while  ago ;  that  is  all  there  was  of  it ; 
she  went  right  out  of  the  room,  only  staid  there  long  enough 
to  say  that."  Again  he  says :  "I  said  yesterday  that  I  had 
heard  her  say  in  his  presence  that  he  was  her  husband ;  but 
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he  did  not  say  she  was  his  wife;  he  laughed  and  said 
nothing." 

The  evidence  of  these  witnesses  as  to  the  reputation  is 
clearly  insufficient  to  establish  that  general  reputation  of 
marriage  which  is  essential.  As  to  its  admission,  it  is  a  long 
time  for  one  to  remember,  and  every  thing  depends  on  the 
exapt  words  used.  It  might  well  be  that  the  words  were : 
"he  promised  to  marry  me,"  which  would  be  consistent  with 
her  statement  that  George  had  seduced  her. 

Catharine  Roberts,  a  sister  of  Harriet  and  wife  of  the  wit- 
ness John  Roberts,  testifies  that  there  was  an  understanding 
in  the  family  that  Harriet  was  married  to  George,  and  that 
Harriet's  mother  so  understood  it.  She  further  says  that  all 
that  Harriet  ever  said  about  her  marriage  was,  that  she  was 
young  and  innocent  when  she  was  married  to  George  Har- 
rington. This  witness  had  a  difficulty  with  Harriet  which 
has  kept  them  separate  for  a  great  number  of  years.  She  is 
unable  to  remember  the  cause  of  this  difficulty,  although 
remembering  the  understanding  and  the  conversation  about 
marriage.  This  witness  is  but  little  to  be  relied  on.  Lois 
Cooley  swears  that  she  and  Harriet  were  talking  about  mar- 
riage, and  Harriet  said  she  could  not  marry  as  long  as  she  had 
a  husband  living,  and  mentioned  his  name  as  Harrington. 
The  force  of  this  testimony  is  very  much  weakened  by  her 
evidence  on  page  306 —  although  the  matters  thus  detailed 
might  not  have  much  influence  if  the  witness  was  swearing 
to  a  fact  which  seemed  to  be  probably  in  her  knowledge  and 
of  such  a  character  as  to  be  remembered  by  her,  yet  when  she 
swears  to  that  most  suspicious  of  testimony,  an  oral  admis- 
sion, and  that  too  an  admission  made  in  a  casual  conversa- 
tion occurring  so  long  ago,  the  facts  detailed  on  page  306 
have  great  force. 

The  testimony  of  these  five  witnesses,  without  considering 
the  testimony  of  Harriet,  is  insufficient  to  establish  the  fact 
of  a  marriage  between  George  and  Harriets  In  this  con- 
nection it  may  not  be  amiss  to  advert  to  the  singular  attitude  ^ 
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of  the  proponents'  counsel  insisting  on  this  weak  evidence  as 
establishing  a  marriage  between  George  and  Harriet,  while 
denying  that  the  far  stronger  evidence  in  support  of  the  mar- 
riage between  Christy  and  Harriet  establishes  that  marriage. 

But  whatever  slight  force  there  may  be  in  the  evidence  of 
these  witnesses,  it  is  dissipated  by  the  evidence  of  Harriet, 
who  swears  distinctly  that  George  seduced  her,  and  that  she  was 
never  married  to  him.  This  is  a  fact  about  which  she  could 
not  be  mistaken,  and  which  she  must  have  remembered.  She 
also  testifies  that  she  never  told  any  one  she  was  married  to 
George ;  that  she  never  told  any  person  that  she  was  never 
married  to  Christy ;  and  never  told  Lois  Cooley  that  she 
could  not  marry  Christy  because  she  was  married  to  Har- 
rington. 

As  to  the  third  objection,  this  depends  on  the  testimony 
of  Lois  Cooley  and  John  A.  Simonson.  So  far  as  the  testi- 
mony of  Lois  Cooley  is  concerned,  that  and  the  evidence  of 
Harriet  in  relation  to  it,  has  been  commented  on  in  consider- 
ing the  second  objection.  John  A.  Simonson  swears  that  either 
in  Allen,  or  Orchard,  or  Ludlow  street,  in  1853  or  1854,  in 
his  conversation  with  her,  she  certainly  told  him  she  was  not 
married  to  Christy,  It  is  clear  that  from  1852  up  to  March, 
1856,  Harriet  lived  in  the  Ninth  avenue.  The  witness  has 
evidently  made  a  serious  mistake  as  to  time.  Whether  he  is 
mistaken  as  to  the  conversation  also,  we  have  no  means  of 
determining,  except  from  the  fact  that  Harriet  flatly  contra- 
dicts him. 

With  reference  to  the  fourth  objection,  there  can  be  no 
doubt  that  when  a  party  sleeps  for  a  long  time  upon  his  rights, 
or  injuries,  he  prejudices  his  claim  and  casts  suspicion  on  it ; 
but  the  amount  of  suspicion  depends  on  all  the  surrouniiing 
circumstances.  All  the  evidence  tends  to  show  that  Christy 
was  an  irritable  and  violent  man,  and  she. may  have  feared 
personal  violence  to  herself  and  children  at  his  hands ;  or 
may  have  feared  that  any  action  on  her  part  would  so  still 
further  incense  Christy  as  to  interfere  with  the  prospects  of 
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her  children,  by  rendering  the  return  of  the  father's  natural 
affections  more  improbable  and  uncertain.  A  child's  welfare, 
and  solicitude  for  its  future  welfare,  are  always  uppermost 
in  the  thoughts  of  a  mother,  and  furnish  the  mainspring 
to  her  actions.  Or,  again,  she  may  have  been  waiting  with 
patient  resignation  for  Christy  to  tire  of  his  new  love,  and  to 
return  to  the  old  affection  exhibited  in  his  letters  to  herself 
and  her  sons.  If  she  had  taken  any  proceedings,  what  could 
she  have  obtained  ?  A  mere  support  for  herself,  and  run  the 
chance  of  ruining  the  prospects  of  her  children,  and  putting 
^up  an  insuperable  bar  against  a  reconciliation.  The  forbear- 
ance of  a  woman  and  a  mother  under  these  circumstances — 
she,  doubtless,  unaware  that  such  forbearance  would  have 
any  prejudicial  effect — should  not  be  viewed  too  harshly.. 

With  regard  to  the  fifth  objection.  This  is  of  a  negative 
character.  It  is  that  if  Christy  was  married  to  Harriet,  he 
would  not  have  married  Mary,  as  that  would  involve  him  in 
the  crime  of  bigamy.  To  sustain  this  objection,  the  mar- 
riage with  Mary  must  first  be  shown.  The  evidence  to  sus- 
tain this  is  of  the  same  character  as  that  to  sustain  the 
marriage  with  Harriet.  (The  death  bed  scene  is  not  now 
referred  to.)  It  is  strong,  but  not  stronger  than  that  adduced 
on  behalf  of  Harriet.  It  is  true  the  letters  to  Mary  are 
signed  "your  loving  husband,*'  and  he  speaks  of  Mary  in 
them  as  his  wife ;  but  their  general  tenor  and  internal  evi- 
dence is  not  so  strong  as  those  to  Harriet,  and  one  of  those 
to  Harriet  is  addressed,  Mrs.  E.  P.  Christy. 

It  is  true  he  introduced  Mary  as  his  wife ;  so  he  did  Har- 
riet. It  is  true  that,  in  a  casual  and  seemingly  joking  way, 
he  told  Eliza  Pratt  that  he  and  Mary  had  got  married  while 
they  were  off  traveling  ;  he  also  told  Walker  and  Campbell,  in 
a  much  more  serious  way,  substantially,  that  he  had  married 
Harriet. 

If  the  evidence  adduced  to  prove  the  marriage  between 
Christy  and  Mary  is  sufficient,  it  is  difficult  to  perceive  why  the 
evidence  adduced  to  establish  the  marriage  between  him  and 
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Harriet  is  not  also  sufficient.  And  as  the  classes  of  evidence 
to  support  the  one  are  the  same  as  the  classes  to  supj^rt  the 
other,  there  can  be  no  preference  in  favor  of  the  last  one. 
But  then  there  are,  as  in  the  case  of  Harriet,  certain  matters 
casting  suspicion  on  this  marriage  of  Mary.  Why,  if 
she  were  married  at  Ithaca,  did  she  have  a  marriage  cere- 
mony performed  "when  Christy  was  in  extremis  ?  Was  it 
because  she  anticipated  trouble  from  Harriet  ?  She  knew 
all  about  Harriet  when  she  married,  as  alleged,  at  Ithaca. 
Why  did  she  not  then  anticipate  trouble  and  guard  against  it  ? 

Again ;  if  she  were  Christy's  wife,  and  possessed  wifely 
feelings,  why  did  she,  while  excluding  Christy's  sons  from 
their  father's  presence  for  fear  of  exciting  him,  impose  on 
him  the  excitement  of  a  marriage  ceremony  ? 

The  presumptions  spoken  of  in  4th  New  York  Reports 
against  a  former  marriage,  proved  by  reputation,  in  favor  of 
a  subsequent  marriage  proved  by  positive  direct  evidence,  has 
no  application  to  this  case,  for  here  there  is  no  direct  evidence 
of  the  second  marriage,  (excluding  the  death  bed  ceremony,) 
and  the  testimony  of  the  minister  who  performed  the  mar- 
riage ceremony  in  extremis,  leaves  great  doubt  as  to  whether 
it  was  ever  performed  before ;  besides,  the  acquaintance  which 
it  is  claimed  ripened  into  the  marriage  with  Mary,  confessedly 
commenced  in  a  meretricious  intercourse. 

The  death  bed  ceremony  (conceding  it  to  have  taken  place, 
which  is  disputed,)  can  hardly  be  expected  to  have  much 
influence  on  the  question  of  the  mamage  with  Harriet.  It 
was  performed  when  the  man  was  in  eoctremis,  helpless,  sur- 
rounded by  Mary  and  her  friends ;  when  he  was  apparently 
oblivious  not  only  of  Harriet,  but  of  his  children  also.  A 
marriage  under  these  circumstances  can  afford  no  presump- 
tion against  a  previous  marriage. 

A  few  words  on  this  marriage  ceremony  performed  by  the 
minister.  The  minister  says  Christy  said  it  had  long  been 
his  wish  and  determination  to  have  this  marriage  ceremony 
performed,  but  that  something  or  other  had  always  occurred 
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to  prevent  it.  Esther  a  singular  statement  for  Christy  to 
make  ^,  as  Eliza  Pratt  swears,  he  had  married  Mary  at 
Ithaca  years  before. 

Taking  the  whole  of  the  evidence  on  this  point  together,  it 
is  evident  that  there  is  great  probability  of  a  jury  finding  that 
Christy  was  married  to  Harriet,  and  therefore  it  must  be 
assumed  (as  the  surrrogate  seems  to  have  assumed)  in  con- 
sidering the  second  and  third  questions,  that  Christy  was 
lawfully  married  to  Harriet,  and  that  William  and  Byron 
were  his  lawful  sons  and  heirs  at  law. 

If  the  surrogate  had  decided  that  tl^ere  was  no  marriage 
between  Christy  and  Harriet,  I  think  such  decision  would 
have  been  against  the  weight  of  evidence ;  at  all  events,  that 
the  testimony  is  of  such  character  as  to  render  it  expedient 
to  have  a  verdict  of  a  jury  on  it. 

Now  turning  attention  to  the  second  and  third  propositions, 
we  find  the  following  legal  principles  applicable.  In  Marsh 
V.  Tyrrelly  (2  Hagg.  122,)  Sir  John  Nicoll  said:  "It  is  a 
great  but  not  uncomnion  error  to  suppose,  that  because  a 
person  can  understand  a  question  put  to  him,  and  can  give. 
a  rational  answer  to  such  question,  he  is  of  perfect  sound 
mind,  and  is  capable  of  making  a  will  for  any  purpose  what- 
ever ;  whereas  the  rule  of  law,  and  it  is  the  rule  of  common 
sense,  is  far  otherwise ;  the  competency  of  the  mind  must  be 
judged  of  by  the  nature  of  the  act  to  be  done,  from  a  con- 
sideration of  all  the  circumstances  of  the  case." 

In  Harwood  v.  Baker,  (3  Moore's  Priv.  C,  B.  282,)  Erskine, 
J.  says :  "  But  their  lordships  are  of  opinion  that  in  order  to 
constitute  a  sound  disposing  mind,  a  testator  must  not  only 
be  able  to  understand  that  he  is  by  his  will  giving  the  whole 
of  his  property  to  one  object  of  his  regard,  but  that  he  must 
have  also  capacity  to  comprehend  the  extent  of  his  property, 
and  the  nature  of  the  claims  of  others,  whom,  by  his  will, 
he  is  excluding  from  all  participation  in  that  property;" 
"that  the  protection  of  the  law  is  in  no  cases  more  needed 
than  it  is  in  those  where  the  mind  has  become  too  mucl^ 
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enfeebled  to  comprehend  more  objects  than  one,  and  most 
especially  when  that  one  object  may  be  so  forced  upon  the 
attention  of  the  invalid  as  to  shut  out  all  others  that  might 
require  consideration." 

In  Den  v.  Johnson,  (2  Southard,  454,)  the  chief  justice 
said,  in  charging  the  jury,  "that  a  disposing  mind  and  mem- 
ory ii^  a  mind  and  memory  which  has  the  capacity  of  recol- 
lecting, discerning,  and  feeling  the  relations,  connections,  and 
obligations  of  family  and  blood ;  that  though  it  has  been 
sometimes  said,  as  had  been  stated  from  the  books,  that  if 
one  could  correctly  tell  his  name,  say  the  day  of  the  week,  or 
even  ask  for  food,  it  is  a  sufficient  evidence  of  a  disposing 
mind  ;  yet  such  sayings,  though  they  show  that  wills  are  not 
lightly  to  be  set  aside  on  suggestions  of  incapacity,  can  and 
ought  to  have  but  little  weight  with  rational  men,  investiga- 
ting the  truth  upon  their  oaths ;  that  if  upon  the  whole  they 
should  be  of  opinion  that  the  mental  powers  of  the  testatrix 
were  so  far  enfeebled  and  broken  as  that  she  could  not  make 
a  discreet  disposition  of  her  affairs  herself,  and  the  will  in 
question  was  devised  by  other  persons,  and  only  assented  to 
by  her,  upon  being  asked,  without  the  power  of  understanding 
it,  then  they  ought  to  find  against  the  will." 

There  are  numerous  other  authorities  cited  in  Delafield  v. 
Parish,  (25  N,  7.  Rep.  23.) 

In  the  case  at  bar,  it  appears  that  Mr.  Christy,  while 
laboring  under  a  fit  of  insanity,  jumped  out  of  a  window, 
striking  his  head  on  the  stones  below,  and  so  severely  injur- 
ing himself  as  to  cause  paralysis  from  the  neck  down,  and  to 
result  in  death  twelve  days  afterwards.  During  the  whole 
of  this  twelve  days  his  only  sustenance  were  liquids,  and  he 
was  obliged  to  lie  on  his  back  in  one  position.  This  state- 
ment naturally  leads  to  the  conclusion  that  his  mind  on  the 
tenth  day  was  materially  impaired  and  weakened.  And  I  un- 
derstand the  medical  testimony,  although  the  doctors  widely 
differ  in  many  things,  sustains  the  natural  conclusion.  The 
great  preponderance  of  the  medical  testimony  is  that  Mr. 
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Christy,  on  the  ninth  day,  although  possessing  conoiousness, 
could  have  had  but  little  memory,  and  less  reasoning  faculty. 

Does  the  evidence  of  what  Christy  actually  did  and  said, 
after  the  injuries,  controvert  the  medical  opinion?  The 
witnesses  who  have  testified  on  this  subject,  (other  than  the 
subscribing  witnesses  and  one  of  the  executors  to  the  alleged 
will,)  are  Thomas  Clarkson,  Lent,  Lowell,  Morgan^  Cunning- 
ham, McPherson  Christy  and  Mrs.  Teller.  The  matters 
testified  to  by  these  witnesses  all  come  within  the  principle 
laid  down  by  Sir  John  NicoU.  They  are  either  rational 
answers  made  to  some  simple  questions,  or  they  are  requests 
for  nourishment,  or  they  are  short  remarks  on  his  memory 
being  suddenly  aroused,  by  the  sight  of  some  familiar  person 
or  object,  or  by  some  familiar  sound.  This  all  shows,  it  is 
true,  some  conciousness,  but  not  necessarily,  as  Doctor  Rogers 
well  expresses  it,  sane  conciousness.  Nor  do  they  sho.w  a 
sound  disposing  mind,  under  the  principles  laid  down  by  Sir 
John  NicoU. 

The  testimony  of  t}ie  doctors  who  attended  him,  and  their 
examination  as  to  his  sanity,  is  liable  to  the  same  criticism. 
Christy  gave  rational  answers  to  questions,  put.  What  those 
questions  were,  we  are  not  informed ;  nor  can  we  tell  what 
degree  of  ratiocination  the  answers  involved. 

Here  it  is  proper  to  remark  that  where  the  condition  of  a 
decedent  is  such  as  to  render  it  necessary  in  the  judgment  of 
those  in  whose  favor  a  will  is  to  be  made,  to  have  a  medical 
consultation  and  opinion  as  to  his  sanity,  full  and  strong 
proof  of  a  disposing  capacity  should  be  required. 

Thus  far  the  evidence  as  against  Mr.  Christy's  having  a 
disposing  mind  very  strongly  preponderates. 

The  only  remaining  evidence  to  be  considered  in  this  con- 
nection, is  the  testimony  given  by  one  of  the  executors  and 
the  two  subscribing  witnesses.  These  witnesses  swear  to  a 
state  of  facts  which,  if  standing  alone,  would  if  their  state- 
ments are  to  be  received  without  many  grains  of  allowance, 
be  in  one  aspect  of  the  case  sufficient  to  establish  the  com- 
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petency  of  the  testator.  They  swear  to  a  prolonged  con- 
versation and  an  amount  of  mental  exertion  on  the  part  of 
Christy,  which,  in  view  of  the  other  testimony,  is,  to  say  the 
least,  extraordinary.  It  may  well  be  that  Christy  made  an- 
swer to  questions  put  to  him,  and  acceded  to  suggestions 
made  to  him;  but  that  he  possessed  sufficient  reasoning 
faculty  to  himself  originate  an  idea  respecting  the  will, 
is  certainly  not  to  be  looked  for  under  the  circumstances  of 
this  case.  One  of  the  witnesses  is  one  of  the  executors,  a 
lawyer,  and  the  chief  party  in  pressing  the  probate  of  the 
will ;  another  is  one  of  the  subscribing  witnesses,  a  lawyer 
and  attorney  for  one  of  the  executors  ;  the  third  is  the  other 
subscribing  witness.  It  will  be  perceived  that  all  these  wit- 
nesses have  a  great  interest  in  sustaining  the  will ;  the  lay- 
man to  avoid  the  imputation  of  having  witnessed  a  will  made 
by  an  incompetent  person,  and  the  two  lawyers,  in  addition  to 
this,  the  further  interest  in  establishing  the  cause  of  their 
client. 

The  witnesses,  testifying  under  the  bias  of  this  interest, 
would  naturally  give  to  their  testimony  a  shade  and  coloring 
in  support  of  that  bias,  and  this  even  innocently.  Under 
the  influence  of  this  bias,  one  of  the  witnesses  swears  that 
Christy  held  up  the  will  in  his  hands,  looked  at  it  and  smiled, 
while  it  is  incontestibly  proven  that  by  reason  of  paralysis 
Christy  was  unable  to  move  his  hands.  Another  of  the  wit- 
nesses swears  that  Christy,  in  order  to  show  how  much  bet- 
ter he  was,  smiled  and  moved  his  head  from  side  to  side, 
making  a  remark  at  the  same  time  ;  while  all  the  testimony 
shows  that  such  movement  of  the  head,  if  possible  without 
producing  death,  would  produce  great  pain. 

If,  under  the  influence  of  bias,  the  witnesses  would  inno- 
cently swear  to  these  matters,  it  is  not  unreasonable  to  con- 
clude, under  the  whole  testimony  in  the  case,  that  they  have 
also  just  as  innocently  put  in  Christy's  mouth  language 
which  emanated  from  others,  and  ascribed  to  him  a  powQT  of 
Ff^tiocination  which  h^  did  Qot  possess, 
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In  my  view,  the  evidence  of  these  witnesses  is  not,  under 
all  the  circumstances  of  the  case,  sufiScient  to  carry  the  paper 
in  question  to  probate,  without  at  least  a  verdict  of  a  jury. 

Under  another  aspect,  the  testimony  of  these  witnesses, 
even  supposing  that  it  correctly  details  tiie  circumstances 
without  any  coloring  or  deviation  from  the  exact  facts,  and  is 
not  contradicted  in  the  slightest  degree,  would  not,  under  the 
authorities  cited  in  this  opinion,  be  sufficient  to  carry  this 
paper  to  probate.  During  the  whole  of  Christy's  illness,  and 
while  the  will  was  in  course  of  preparation,  no  allusion  is 
made  either  by  him  or  any  person  to  his  wife  Harriet,  (the 
term,  wife  Harriet,  is  used  for  the  reasons  hereafter  men- 
tioned,) or  his  sons,  showing  as  hereafter  stated,  that  he  had 
not  the  memory  of  who  were  the  proper  and  natural  objects 
of  his  bounty,  required  by  the  above  cited  authorities. 

Further  than  this  ;  his  sons  were  not  only  not  invited  to 
attend,  but  were  excluded,  and  this  too  while  comparative 
strangers,  as  Lowell,  Snodgrass  and  Morgan  were  admitted 
to  his  presence. 

Judge  Denio,  in  his  opinion  in  the  Hopper  case,  says  :  "  I 
think;  after  it  was  seen  that  he  was  dying  from  an  accidental 
injury,  it  was  the  duty,  of  one  standing  in  such  a  relation  to 
him  as  Mr.  Shaffer  did,  to  endeavor  at  least  to  put  him  in  com- 
munication with  those  who  had  a  natural  right  to  protect  him.'* 

Assuming,  (as  has  been  frequently  said  we  must  on  this 
branch  of  the  case,)  that  Harriet  was  lawfully  married  to 
Christy,  and  that  William  and  Byron  were  his  legitimate 
sons  and  heirs  at  law,  Mary  stood  in  such  position  as  to  ren- 
der it  her  duty  to  invite  his  sons  to  attend,  rather  than  to 
exclude  them. 

In  conclusion.  Considering  the  insanity  which  led  to  the 
injuries  resulting  in  death  twelve  days  after  they  occurred  ; 
also  the  paralysis  existing  during  the  whole  of  that  time  ; 
also  the  great  weight  of  the  medical  testimony  against  the 
existence  of  a  sound  disposing  mind;  also  the  necessity 
deemed  to  exist  by  the  persons  in  whose  favor  the  will  was 
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Inade  for  a  medical  examination  as  to  sanity ;  also  the  exclu- 
sion of  the  sons  from  the  presence  of  their  father  while  the 
will  was  in  contemplation  j  also  that  the  deceased  while  ly- 
ing on  his  death  bed,  and  contemplating  making  a  will,  in  view 
of  speedy  dissolution,  never  once  referred  to  his  wife  Harriet 
(the  term  wife  Harriet  is  here  used,  because  the  surrogate  so 
assumed,  and  because  in  the  fore  part  of  this  opinion  it  is  held 
that  that  fact  must  be  examined  in  disposing  of  this  branch 
of  the  case,)  or  to  his  sons  to  whom  he,  lying  on  that  death 
bed,  must  have  referred  if  in  a  sound  disposing  mind,  since 
in  that  event  his  memory  must  have  passed  his  whole  life  in 
review,  and  chastened  by  the  hand  of  God,  would  have 
reflected  on  the  injuries  he  had  done  them,  and  have  endea- 
vored to  make  some  reparation,  or  if  still  stubborn  in  spirit, 
would  from  his  very  nature  have  made  some  remark  indica- 
tive of  his  anger  towards  them  ;  considering  all  these  things, 
the  question  as  to  the  validity  of  this  alleged  will  should  at 
least  be  submitted  to  a  jury. 

Decree  of  surrogate  reversed,  with  costs  of  appeal  to  ap- 
pellant to  abide  the  event,  and  issUes  directed  to  be  tried  by 
jury.     Issues  to  be  settled  on  notice* 

[New  Yobk  Q^ithsal  Tbhm,  January  2, 1866.  O0O4  Q,  ISarnard^  Jngrdham 
and  CUrke^  JosUces.] 


MoSfiEB  V8,  Hetprick. 

The  affidavit  yerifyisg.a  statement  of  the  indebtedness,  on  a  confession  of  judg- 
ment, is  substantially  an  allegation  forming  a  part  of  the  statement  preceding 
it,  stating  that  the  matters  before  set  forth  are  true ;  and  being  signed  by 
the  party  making  it,  it  is  a  sufficient  compliance  with  the  requirements  of  the 
Code,  in  that  respect. 

An  allegation,  in  such  an  affidavit,  "  that  the  facts  stated  in  the  above  confes- 
sion are  true,"  is  in  effect  an  averment  that  the  statement  is  true,  and  it  is  * 

'  therefore  a  sufficient  verification. 

Assuming  that  an  affidavit  can  only  be  taken,  before  a  notary,  in  the  county 
where  the  notary  resides,  or  in  which  he  was  appointed,  yet  if  thore  is  nothing 
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to  «bow  that  an  affidayit  waa  taken  out  of  his  Jurisdiction,  the  preeumption 
win  be  that  he  acted  where  the  venue  of  the  affidavit  is  laid,  and  that  he 
resided  there.  Hence  it  is  unnecessary  for  him  to  add  to  the  signature  of  his 
name  his  place  of  residence. 
Clerks  of  counties  being  classed  among  the  Judicial  officers,  an  affidavit  taken 
.  before  a  notary  public  may  be  used  before  any  county  clerk;  and  under 
section  384  of  the  Code,  a  judgment  on  confession  may  be  entered  with  any 
county  clerk,  and  not  merely  in  the  county  where  the  statement  authorizing 
it  was  verified. 

MOTION  by  judgment  creditors  of  the  defendant  Heydrick 
to  vacate  a  judgment  entered  on  confession,  on  tlie 
ground  of  irregularity.  The  errors  alleged  were:  1.  That 
therej  was  no  signature  to  the  statement  of  indebtedness. 
2.  That  the  statement  was  not  duly  verified  by  the  oath  of 
the  defendant,  he  merely  swearing,  in  the  affidavit,  "that  the 
facts  stated  in  the  above  confession  are  true."  3.  That  the 
verification  was  not  made  before  an  officer  of  competent 
jurisdiction  j  the  affidavit  being  made  before  a  notary  public, 
who  did  not  state  his  place  of  residence.  The  venue  was 
laid  in  the  city  and  county  of  New,  York,  and  the  officer 
signed  the  jurat,  "Isaac  L.  Miller,  notary  public."  4.  That 
the  clerk  of  the  county  of  Kings  had  not  jurisdiction  to  enter 
the  judgment ;  the  verification,  as  appears  by  the  venue, 
having  been  made  in  New  York,  and  there  being  no  action 
pending. 

Wni.  Henry  Arnoux^  for  the  motion. 

Hughes  &  Northrupy  contra. 

LoTT,  J.  After  a  careful  examination  and  consideration 
of  the  argument  presented  in  the  able  and  elaborate  brief  of 
the  counsel  for  the  applicant,  and  urged  on  the  hearing  of 
the  motion,  I  am  unable  to  sustain  him  in  any  of  the 
grounds  on  which  he  asks  to  set  aside  the  judgment  of 
Mosher  for  irregularity.  The  first  assigned  is  that  the  state- 
ment was  not  signed  by  the  defendant.    This  objection  ia 
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decided  against  him  in  the  cases  of  Post  v.  Colemany  (9  How. 
Pr.  E.  64,)  and  Purdy  v.  Uptouy  (10  id.  494,)  and  I  see  no 
reason  for  departing  from  those  decisions.  The  case  of 
Hathaway,  v.  iS'co^^,  (11  Paige,  173,)  cited  by  him,  is  not  in 
conflict  with  either  of  them.  There  the  name  of  .the  peti-. 
tioner  was  not  signed  to  the  petition,  nor  to  an  affidavit 
verifying  it.  It  appears  from  the  chancellor's  opinion  and 
the  statement  of  facts  preceding  it,  that  the  only  evidence ; 
of  the  verification  was  the  certificate  of  the  officer  who 
administered  the  oath  subjoined  to  the  petition ;  and  in  such 
a  case,  the  chancellor  says,  the  name  of  the  deponent  should 
be  subscribed  to  the  petition ;  but  he  also  says  that  ^'whto 
the  verification  of  a  bill  or  petition  is  in  the  .form  of  an  affi- 
davit, the  name  of  the  defendant  must  be  subscribed  at  the 
foot  of  the  affidavit."  That  case  is  an  authority  in  support 
of,  rather  than  in  conflict  with,  the  flrst  mentioned  decisions. 
The  affidavit  in  the  case  before  ns  is  substantially  an  allega- 
tion forming  a  part  of  the  statement  preceding  it,  stating 
that  the  matters  before  stated  are  true ;  and  being  signed  by 
the  party  making  it,  is  a  sufficient  compliance  with  the 
requirements  of  the  Code,  in  that  respect. 

The  second  ground  of  objection  is,  that  the  statement  was 
not  duly  verifled  by  the  oath  of  the  defendant ;  and  it  is  insisted 
that  the  allegation  in  the  affidavit, ''  that  the  facts  stated  in  the 
above  confession  are  true,"  is  not  a  verification  of  the  state- 
ments made  therein.  The  counsel  says  that  a  party  might 
as  well  say  '^that  the  lies  are  false.  It  is  an  axiom  that 
nobody  can  dispute ;  the  facts  must  be  trUe."  I  do  not  cour 
fitrue  the  terms  as  he  does.  The  affidavit  must  be  construed 
in  connection  with  what  precedes  it.  The  confession  con- 
tains several  statements  of  different  matters,  not  merely  those 
out  of  which  the  indebtedness  arose,  but  the  further  facts 
that  he  made  the  confession  of  the  debt,  and  authoriised  the 
entry  of  the  judgment  therefor.  And  when  it  is  said  that 
the  facts  stated  in  the  above  confession  are  true,  it  is  in  eflfect 
.that  the  statement  is  true.    The  Oode  authorizing  the  con- 
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fession  provides  that  the  statement  shall,  among  other  things, 
state  concisely  the  facts  constituting  the  debt  or  liability,  and 
evidently  in  the  use  of  that  word  refers  to  the  matters  and 
circumstances  on  which  such  debt  or  liability  is  founded,  and 
does  not  admit  of  the  narrow  construction  put  on  it  by  the 
counsel.  In  the  case  of  Fitzhugh  v.  Truax^  (1  Eill^  644,) 
cited  by  the  counsel,  the  words  used  in  the  affidavit  of  merits 
were  "that  he  has  fully  and  fairly  stated  the  facts  of  his 
case,"  and  not  as  stated  by  him,  the  facts  of  the  case,  in- 
stead of  the  case,  showing  that  only  on  one  side  of  the 
controversy  had  he  been  advised  by  counsel. 

The  third  ground  of  objection  is,  that  the  verification 
was  not  made  before  an  officer  of  competent  jurisdiction. 
The  affidavit  appears  to  have  been  made  before  a  notary 
public,  in  May,  1865,  and-  the  venue  is  the  city  and  county 
of  New  York,  and  it  is  insisted  by  counsel  that  it  was 
necessary  for  him  to  add  to  his  name  his  place  of  residence, 
BO  as  to  show  his  jurisdiction  to  act.  By  chapter  508  of  the 
Laws  of  1863,  notaries  public  were  authorized  to  take  affi- 
davits and  certify  the  same,  in  all  cases  where  justices  of 
the  peace  or  commissioners  of  deeds  might,  at  the  time  of 
the  passage  of  the  act,  take  and  certify  the  same.  Assuming 
that  said  affidavit  should  only  be  taken  in  the  county  where 
the  notary  resided,  or  in  which  he  was  appointed,  there  is 
nothing  to  show  that  it  was  taken  out  of  his  jurisdiction. 
The  presumption  is  that  he  acted,  where  the  venue  of  the  affi- 
davit is  laid,  and  that  he  resided  there.  It  is  conceded  by 
the  counsel  that  such  a  presumption  arises  in  reference  to  a 
commissioner  of  deeds,  without  adding  to  his  signature  his 
place  of  residence  ;  because,  he  says,  that  beyond  his  county 
he  ceases  to  exist.  But  he  contends  that  the  case  is  diflferent 
with  a  notary,  who,  it  is  claimed,  is  a  state  officer,  and  there- 
fore^ when  he  attempts  to  act  as  a  commissioner,  his  right 
must  affirmatively  appear,  by  adding  after  his  name  of  office, 
that  he  resides  in  the  city  of  New  York,  or  words  equivalent 
thereto.     I  am  unable  to  appreciate  the  force  of  the  distino- 
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tion.  It  would  seem  to  be  a  sufficient  answer  to  the  position, 
contended  for^  that  the  notary,  in  taking  an  affidavit,  does 
not  pretend  to  act  as  a  commissioner ;  he  acts  by  virtue  of 
his  appointment,  and  may  take  affidavits  in  all  cases  where 
commissioners  of  deeds  could  take  the  same  at  the  time  of 
the  passage  of  the  act  referred  to  ;  and  if  he  is  a  state  officer, 
it  is  by  no  means  clear  that  he  can  not  act  in  every  part  of 
the  state.  (See  1  -B.  S.  312,  314)  But  in  the  discharge 
of  that  new  power,  he  can  only  exercise  it  within  the  place 
of  his  residence  or  appointment ;  he  in  that  case  stands  in 
the  same  position  as  a  commissioner  of  deeds,  or  a  justice  of 
the  peace  ;  and  I  see  no  more  reason  for  the  designation  of 
his  residence  in  addition  to  his  name,  in  his  case,  than  in  that 
of  the  commissioner  or  justice.  He  and  those  officers  are 
then  officers  of  like  and  equal  jurisdiction,  and  they  are  alike 
limited  as  to  the  locality  in  which  their  power  can  be  exer- 
cised ;  and  the  presumption  attaches  alike  to  each  of  them 
that  he  is  an  officer  acting  within  his  proper  jurisdiction,  and 
that  the  place  of  such  jurisdiction  is  indicated  by  the  venue. 
I  m'ay  add,  that  the  objection  growing  out  of  the  want  of  desig- 
nation of  the  place  of  the  notary's  jurisdiction  is  not  stated 
with  sufficient  certainty  as  a  ground  of  irregularity,  to  be 
available  as  such.  If  it  had  been  distinctly  stated,  it  might 
have  been  shown  where  he  acted,  and  that  he  had  authority 
to  act  where  he  did.  It  is  competent  to  show  such  authority, 
in  support  of  a  proceeding,  when  it  is  assailed. 

The  last  ground  of  objection  is  that  the  clerk  of  the 
county  of  Kings  had  no  jurisdiction  to  enter  the  judgment. 
Assuming  that  the  title  of  the  confession  referring  to  the 
court  and  the  names  of  the  parties  is,  as  contended  for, 
a  nullity,  I  see  no  reason  why  the  judgment  on  the  confes- 
sion could  not  be  entered  up  in  Kings  county.  Affidavits 
taken  before  certain  officers,  (including  now,  notaries  public,) 
when  required  or  authorized  by  law  in  any  cause,  matter  or 
proceeding,  (except  in  certain  cases  not  applicable  to  the  pres- 
ent,) and  certified  by  such  officer,  may  be  read  before  any 
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officer,  judicial,  executive  or  administrative,  before  whom 
any  such  cause,  matter  or  proceeding  may  be  pending.  (See 
2  B.  S.  284,  §  9.)  The  provision  does  not  limit  the  use  of 
them,  (as  would  seem  to  be  the  argument  of  counsel,) 
"to  actions  pending,"  but  is  sufficiently  broad  to  extend  to 
all  cases  where  affidavits,  (except  those  above  referred  to,) 
are  required  to  be  used  in  courts,  or  before  officers  of  the 
classes  designated. 

The  clerk  of  a  county  is  classed  among  the  judicial  officers, 
in  the  classification  of  civil  officers.  (1  B.  8.  96.)  The  affida- 
vit in  question  might,  therefore,  be  used  before  any  county 
clerk,  and  under  section  384  of  the  Code,  the  judgment 
might  be  entered  with  any  county  clerk,  and  not  merely  in 
the  county  where  the  statement  authorizing  it  was  verified. 
There  is  therefore  no  ground  for  the  last  objection. 

I  have  thus  gone  over  and  considered  all  the  objections 
urged  against  the  judgment  in  question,  in  deference  to  the 
zeal  and  apparent  confidence  of  the  counsel  in  them,  as  well 
as  on  account  of  the  importance  of  some  of  the  positions 
taken. 

The  result  is,  that  none  of  them  are  well  founded,  and  the 
motion  must  be  denied,  with  $10  costs  to  be  paid  by  the 
party  on  whose  behalf  it  is  made. 

[EoroB  Spboial  Tbbh,  Norember  6, 1866.    Zottf  Jnatice.] 


KoosEVELT  VS.  Thb  New  Tobk   and  Hablem  Bailboad 

Company. 

A  plea  of  tender  is  an  unequivocal  admission  of  the  Justice  of  the  plaintiif 's 

claim,  to  the  extent  of  the  sum  tendered. 
To  render  a  tender  valid,  the  money  tendered  should  be  brought  into  court. 

But  if  an  answer  setting  up  a  tender  has  been  accepted  and  treated  as  part 

of*  the  pleadings,  it  will  be  held  as  sufficient,  although  the  money  has  not 

been  paid  into  court 
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!niougfa  a  tender  be  irregular,  for  the  reason  that  the  money  is  not  bron^ht  into 
court,  the  admission  in  the  answer,  of  the  Justice  of  the  plaintiff's  claim,  is 
none  the  less  distinct  and  unequivocal.  An  allegation  in  an  answer  that  the 
defendant  offered  a  certain  sum  as  due  to  the  plaintiff,  however  defective  the 
answer  may  be  in  not  setting  up  a  legal  or  equitable  defense,  is  an  admission 
of  the  plaintiff's  right  to  the  sum  offered ;  and  entitles  the  plaintiff  to  an 
order,  under  section  244  of  the  Code,  that  tiie  defendant  pay  it  over  to  him. 

The  rule  is  the  same  where  the  admission  of  the  plaintiff's  claim  is  made  by 
way  of  an  offw  of  judgment. 

Although  in  all  cases  of  coumter-daim  an  offer  to  pay  a  sum  may  not,  and  ought 
not,  to  be  treated  as  an  admission  of  the  justice  of  the 'plaintiff's  claim,  so 
as  to  entitle  him  to  an  order  for  the  payment  of  the  sum  named,  yet  where, 
in  an  action  upon  a  bond  given  as  collateral  to  a  mortgage,  the  defendant  set 
up  a  counter-claim,  alleged  a  tender  of  a  certain  sum  to  the  plaintiff,  and 
prayed  that  the  mortgage  might  be  decreed  to  be  satisfied  by  the  plaintiff;  it 
was  Md  a  proper  case  for  an  order,  under  section  244  of  the  Code,  for  the 
payment  of  the  sum  tendered. 

To  entitie  the  defendant  in  such  an  action  to  a  judgment  that  the  plaintiff  exe- 
cute a  satisfaction  of  the  mortgage,  it  is  neces^ry  to  pay  or  tender  the 
amount  due  upon  the  bond.  Payment  is  a  condition  precedent  to  the  right 
to  a  satisfietction  piece. 

THIS  was  an  application  by  the  plaintiff  for  an  order  un- 
der section  244  of  the  Code,  directing  the  defendant  to 
pay  him  the  sum  of  $30,962.60  which  the  defendant,  in  his 
answer,  alleged  that  he  had  tendered  to  the  plaintiff. 

J.  J.  Booseveltj  plaintiff,  in  person. 

(7.  A.  Bapalloy  for  the  defendant 

MuLLiN,  J.  This  action  was  brought  to  recover  the  sum 
of  $30,000  and  interest,  claimed  to  be  due  on  a  bond  exe- 
cuted and  delivered  by  the  defendant  to  one  Mary  Murray,,  on 
the  8th  of  November,  1851,  payable  in  five  years  from  the 
date,  with  interest  at  the  rate  of  seven  per  cent  per  annum. 
The  bond  was  assigned  to  the  plaintiff,  who  is  the  owner  and 
holder  thereof. 

The  answer  contains  two  defenses:  Ist.  A  tender  of 
$30,962.50  on  the  23d  of  August,  1864,  in  United  States  legal 
tender  notes,  which  were  refused,  as  it  is  alleged,  on  the 
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ground  that  the  act  of  congress  making  such  notes  a  legal 
tender  in  payment  of  debts  contracted  before  its  passage,  was 
unconstitutional.  The  answer  further  alleges  that  the  plain- 
tiff c^reed  with  the  defendant  that  if  such  notes  were  held  to  be 
a  legal  tender,  he  would  accept  them,  in  payment  of  his 
debt.  It  was  also  alleged  that  the  defendant  was  ready  and 
willing  to  pay  said  sum  so  tendered  to  the  plaintiff.  The 
second  defense  was  a  counter-claim.  The  same  facts  in  re- 
gard to  the  tender  of  the  money  were  stated,  accompanied 
by  a  prayer  that  the  mortgage,  which  was  given  to  secure  the 
payment  of  the  said  debt,  might  be  decreed  to  be  satisfied 
by  the  plaintiff. 

The  plaintiff  now  asks  for  an  order  requiring  the  defend- 
ant to  pay  him  (the  plaintiff')  the  sum  so  offered  to  him  as 
aforesaid,  pursuant  to  the  last  clause  of  section  244  of  the 
Code.  That  clause  is  in  these  words  ;  **  When  the  answer 
of  the  defendant  expressly,  or  by  not  denying,  admits  part 
of  the  plaintiff's  claim  to  be  just,  the  court,  on  motion,  may 
order  such  defendant  to  satisfy  that  part  of  the  claim,  and 
may  enforce  the  order  as  it  enforces  a  judgment  or  provis- 
ional remedy.''  The  important  and  indeed  the  only  question 
to  be  determined,  on  a  motion  under  this  provision  of  the 
Code,  is,  does  the  defendant  admit  st  part  of  the  claim  of  the 
plaintiff  to  be  just  ?  A  plea  of  tender  is  an  une(yiivocal  ad- 
mission of  the  justice  of  the  plaintiff's  claim,  to  the  extent 
'  of  the  sum  tendered.  So  conclusive  is  the  admission,  that 
if  the  tender  is  refused  and  the  parties  proceed  to  trial,  and 
it  shall  turn  out  that  the  plaintiff  was  not  legally  entitled  to 
any  thing,  the  plaintiff  shall  have  a  verdict  for  the  sum  ten- 
dered. To  render  a  tender  valid,  the  money  tendered  should 
be  brought  into  court,  {Brown  v.  Ferguson,  2  Denio,  196  ; 
Halaey  v.  Flint,  15  Abb,  Pr,  B.  367  ;  Sheriden  v.  Smith, 
2  Hill,  538 ;  Livingston  v.  Harrison,  2  E,  D.  Smith,  197 ;) 
and  if  not  brought  in,  the  plaintiff  may  sign  judgment. 
(1  Tidd'a  Pr,  612.  Chapman  y.  Hicks,  2  Bowling's  P.  0. 
641.    2C.M.d  R,  633.) 
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In  Sheriden  v.  Smithy  (supra,)  Nelson,  J.  held  that  if  the 
plaintiff  accepted  a  plea  of  tender,  and  replied  thereto,  ten- 
dering an  issue,  without  at  the  time  receiving  notice  that 
the  money  is  paid  into  court,  he  waives  the  irregularity. 
The  money  tendered  in  this  case  was  not  paid  into  the  court, 
and  it  is  to  he  inferred,  from  the  fact  that  the  cinswer  is 
treated  as  part  of  the  pleadings,  that  it  was  accepted  with- 
out the  money  having  been  paid  in.  On  the  foots  before  me, 
I  must  treat  the  plea  of  tender  as  sufficient,  although  the 
money  has  not  been  paid  into  court.  But  if  the  tender  was 
irregular  for  the  reason  stated,  the  admission  of  the  justice 
of  the  plaintiff's  claim  would  be  none  the  less  distinct  and 
unequivocal.  The  allegation  that  the  defendant  offered  a 
certain  sum  as  due  to  the  plaintiff,  in  an  answer,  however 
defective  it  may  be  in  not  setting  up  a  legal  or  equitable  de- 
fense, is  an  admission  of  the  plaintiff's  right  to  the  sum 
offered. 

The  second  defense,  although  a  counter-claim,  contains  as 
distinct  an  admission  of  the  justic^  of  the  plaintiff's  claim, 
to  the  extent  of  the  sum  offered,  as  does  the  plea  of  ten- 
der, and  it  is  therefore  unnecessary  to  refet  to  it  further.  If 
I  am  right  in  holding  that  the  answer  admits  the  justice  of 
a  part  of  the  plaintiff's  claim,  it  only  remains  to  consider 
whether  there  is  any  reason  why  the  plaintiff  is  not  entitled 
to  relief  under  the  clause  o*  the  244th  section  of  the  Code, 
because  of  the  nature  of  the  defense  set  up  in  the  answer. 

First  It  is  said  that  the  clause  of  the  section  under  con- 
sideration was  not  intended  to  apply  to  such  a  case  as  the 
one  before  us  ;  that  it  was  intended  to  apply  only  to  cases 
where  the  action  is  to  recover  an  indebtedness,  a  part  of. 
which  is  admitted  by  the  defendant  to  be  justly  due,  and  does 
not  apply  to  cases  where  the  admission  is  inferred  from  a 
plea  of  tender,  offer  of  judgment,  or  by  way  of  allegation  of 
offer  of  tender  in  a  counter-claim,  or  other  defense,  resting 
on  performance  of  a  contract.  It  is  quite  probable  that 
those  who  prepared  the  clause  in  question  did  not  have  in 
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view  a  case  like  the  one  before  me ;  and  did  not  therefore,  in 
that  sense,  intend  to  reach  it  by  the  clause  in  question.  But 
the  intention  of  the  framers  of  a  law  is  generally  derived 
from  the  language  used.  It  is  very  seldom  that  we  can  go 
back  of  the  statute  and  ascertain  the  actual  reasons  which 
induced  its  enactment ;  and  when  we  can,  experience  has 
demonstrated  that  the  language  of  the  act  very  often  fails  to 
secure  the  desired  end,  and  not  unfrequently  defeats  it.  Look- 
ing, therefore,  to  the  words  of  the  statute,  it  is  clear  that 
the  debt  due  on  the  bond  is  a  "claim,"  which  the  plaintiff 
has  agaiast  the  defendant ;  and  it  is  equally  clear  that  the 
answer  admits  the  justice  of  that  claim.  The  case  is  there- 
fore within  the  very  terms  of  the  statute.  The  defendant, 
by  the  plea  of  tender,  if  accompanied  as  it  should  be  by  pay- 
ment into  court,  not  only  admits  the  justice  of  the  claim,  but 
he  sets  apart  the  sum  tendered  for  the  sole  use  and  benefit  of 
the  plaintiff.  By  no  act  of  his  own  can  he  recall  it.  From  the 
time  of  the  tender,  interest  ceased,  because  the  party  tender- 
ing has  appropriated  the  money  to  the  use  of  the  plaintiff. 
Why  the  person  to  whom  the  tender,  was  made  should  refuse 
it,  I  do  not  comprehend.  Acceptance,  if  the  offer  is  accom- 
panied by  no  conditions  (as  it  must  be,  to  be  valid,)  xloes  not 
prejudice  the  right  to  recover  the  balance,  if  more  is  right- 
fully due,  while  to  refuse,  is  to  lose  interest  if  it  shall  be 
found  that  the  sum  tendered  was  all  that  was  due.  (Kort- 
right  v.  6'ady,  21  N.  Y,  Rep,  343.)  If  the  tender  is  accepted, 
the  party  tendering  stops  interest  on  so  much  of  the  debt, 
and  the  person  to  whom  it  is  made  has  the  use  of  the  money, 
and  he  is  no  longer  entitled  to  demand  interest  on  the  sum 
tendered.  It  follows,  therefore,  that  all  interests  are  pro- 
moted by  accepting  the  tender,  and  its  acceptance  can  in  no 
contingency  impair  the  rights  of  either. 

Secondly,  When  the  admission  of  the  plaintiff's  claim  is 
made  by  way  of  an  offer  of  judgment,  no  possible  injury  to 
either  party  can  result  from  requiring,  the  sum  so  offered  to 
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be  paid.    Indeed,  all  the  considerations  above  suggested 
apply  in  all  their  force  to  such  an  offer. 

Thirdly,  When  the  admission  of  a  portion  of  the  plain- 
tiff's claim  is  contained  in  a  counter-claim,  I  am  not  pre- 
pared to  say  that  the  plaintiff  is,  as  a  general  rule,  entitled 
to  relief  under  the  clause  of  the  section  under  consideration. 
Cases  may  be  supposed  in  which  it  would  be  grossly  unjust 
to  require  a  defendant  to  pay  to  a  plaintiff  money  which  he 
may  have  offered,  and  on  which  offer  rests  his  claim  to  relief 
by  way  of  counter-claim.  If  an  action  is  brought  for  not 
receiving  and  paying  for  goods  purchased,  and  the  defendant 
sets  up  by  way  of  defense,  that  he  was  ready  and  willing, 
and  offered,  to  accept  the  goods,  and  offered  to  pay  for  the 
same  the  purchase  price,  but  the  plaintiff  refused  to  deliver, 
or  they  were  not  as  warranted,  and  damages  are  demanded 
because  the  plaintiff  did  not  perform  on  his  part,  it  is  ob- 
vious that  injustice  might  be  done  if  the  defendant  were 
compelled  to  pay  the  sum  so  offered,  while  the  plaintiff  still 
retained  the  goods  sold.  In  this  and  other  cases  which 
might  be  put,  the  offers  to  pay  ought  not  to  be  acted  upon 
as  the  basis  of  relief  under  the  clause  of  section  244  of  the 
Code,  cited  supra.  Although  it  is  true  that  in  all  cases  of 
counter-claim,  an  offer  to  pay  a  sum  may  not  and  ought  not 
to  be  treated  as  an  admission  of  the  justice  of  the  plaintiff's 
claim,  so  as  to  entitle  him  to  an  order  that  the  defendant  pay 
such  sum  to  the  plaintiff,  yet  there  may  be  cases  in  which 
such  an  order  may  with  great  propriety  and  justice  be  made. 
And  I  think  the  case  before  me  is  one  of  that  class.  To 
entitle  the  defendant  to  a  judgment  that  the  plaintiff  execute 
a  satisfaction  of  the  mortgage  given  to  secure  the  payment 
of  the  bond  in  question,  it  was  of  course  necessary  that  it 
pay  or  tender  the  amount  due  on  the  bond.  Payment  was 
a  condition  precedent  to  the  right  to  a  satisfaction  piece. 
The  tender  of  .the  whole  amount  due  discharges  the  lien  of 
the  mortgage  from  the  4ate  of  sucli  tender.  It  follows  that 
in  any  event  the  defendant  must  pay  before  it  was  entitled 
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to  the  relief  demanded.  Pajonent  to  the  plaintiff  can  not 
affect  or  impair  the  right  to  have  satisfaction  of  the  mortgage, 
when  the  whole  debt  is  paid. 

It  is  not  necessary  for  me  to  inquire  whether,  if  the  plain* 
tiff  receives  the  money  in  pursuance  of  an  order  made  under 
the  clause  in  question,  he  can  thereafter  refuse  to  give  a  sat- 
isfaction piece  of  the'  mortgage ;  or,  whether,  if  he  should 
ultimately  succeed  in  having  the  legal  tender  act,  as  it  is 
called,  declared  unconstitutional,  he  could  thereafter  insist 
that  the  sum  tendered  must  not  be  allowed  as  if  it  were 
equal  in  value  to  gold.  If  he  takes  the  money,  under  the 
order,  he  takes  it  with  whatever  legal  consequences  attend 
its  acceptance.  With  those  consequences  I  have  nothing  to 
do.  The  case  is  one  in  which  the  plaintiff  is  entitled  to  an 
order  that  the  money  offered  be  paid  to  him.  In  speaking 
of  the  facts  in  this  case,  I  have  had  reference  to  the  com- 
plaint and  answer  only.  I  have  not  inquired  what  other 
facts  may  exist. 

,  Let  an  order  to  that  effect  be  entered,  but  without' costs, 
Qfi  tlf^.question  of  practice  has  not  been  settled. 

[^Ew  ToRK  Special  Tbbm,  January  2, 1866.    MvXli%,  Justice.l 
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I  34iip53i| 

Where  a  loan  was  made  payable  on  demand,  and  secured  by  a  pledge  of  stock, 
with  liberty  to  sell  the  same,  in  case  of  non-payment,  and  without  notice ; 
KeH  that  a  notice  without  date  or  signature,  left  in  the  pledgor's  office,  stat- 
ing that  if  a  specified  amount  of  the  loan  was  not  paid,  the  stock  would  be 
"  used,"  did  not  constitute  a  demand,  sufficient  to  authorize  a  sale. 

In  the  absence  of  any  agreement,  on  the  subject,  a  pledgee  of  stock  can  not 
sell  the  same  without  notice  of  the  time  and  place  of  sale ;  and  in  such  case 
the  sale  must  be  public,  at  the  time  and  place  mentioned  in  the  notice.  But 
when  the  parties  agree  to  have  the  pledge  sold  at  public  or  private  sale,  with- 
out notice,  the  pledgor  can  not  insist  that  he  should  have  notice. 

Notice  to  redeem  stock  pledged,  to  avoid  a  sale^  must  give  a  reasonable  tikn<» 
within  which  to  pay  the  debt. 
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The  assignee  of  stock  already  converted  may  maintain  an  action  for  the  conver- 
sion, after  a  tender  of  the  debt,  and  demand  made  upon  the  wrongdoer. 

Where  a  plaintiff  fails  in  obtaining  the  relief  sought  for,  in  equity,  the  court  is 
not  bound  to  dismiss  the  complaint  if,  in  case  of  a  dismissal,  the  plaintiff  would 
be  remedUess  because  the  statute  of  limitations  would  be  a  bar  to  a  new 
action ;  but  it  may,  if  it  deems  the  case  a  proper  one  for  txial  by  jury,  order 
it  to  be  tried  at  the  circuit,  by  a  Jury. 

Thus  where  the  court  determines  that  the  plaintiff  had  no  good  ground  on 
which  to  conmience  an  action  for  the  redemption  of  a  pledge,  and  nothing 
remams  but  an  action  for  the  tort  in  improperly  disposing  of  the  pledge,  for 
which  an  ample  remedy  exists  aX  law,  it  may  order  the  cause  to  be  tried  by  a 
jury  at  the  circuit. 

THE  facts  in  this  case,  as  proved  on  the  trial,  are  not  de- 
pendent on  any  contradictory  testimony,  and  may  be 
easily  stated.  George  C.  Genet  was  the  holder  of  one  hun- 
dred shares  of  the  Pacific  Mail  Steamship  Company  stock, 
and  applied  to  the  defendants  to  loan  him  thereon  $6,500, 
which  they  agreed  to  do.  He  gave  his  note  for  that  amount, 
with  interest  at  seven  per  cent,  and  pledged  his  stock  upon 
the  terms  stated  in  the  note,  namely :  "  With  authority  to 
sell  the  same  at  the  brokers'  board,  or  at  public  or  private 
sale  or  otherwise,  at  their  option,"  on  the  non- performance  of 
the  promise  to  pay,  and  without  notice.  This  note  was  dated ' 
August  1,  1857.  The  stock  was  transferred  to  the  defend- 
ants. This  loan  remained  as  originally  made  until  October, 
1,  1856,  when  the  defendants  notified  Genet  by  letter  that 
they  requested  payment  of  the  loan,  and  expected  its  pay- 
ment on  the  next  day.  Genet  arranged  to  obtain  the  money 
for  the  purpose  of  paying  the  note,  at  a  high  rate  of  interest, 
but  on  a  subsequent  interview  the  defendants  ^reed  to  let 
the  loan  stand  as  it  did,  subject  to  call.  At  the  time,  one 
of  the  defendants  informed  Genet  he  did  not  think  they 
would  call  for  it  under  thirty  days,  but  refused  to  be  bound 
not  to  do  so.  On  the  9th  or  10th  of  October,  1857,  Mr. 
Aspinwall  went  to  Genet's  ofiGlce  and  found  no  one  there. 
The  ofi&ce  was  open  and  he  wrote  a  memorandum,  which  he 
left  on  the  desk,  as  follows :  '*'  If  you  can  not  give  us  $4,500^ 
Vol,.  XLV.  3$ 


562  CASES  IN  THE  SUPREME  COURT. 

Genot  9.  Howland. 

we  will  be  obliged  to  use  100  sbares  P.  M.  S.  Ship  Co.** 
This  paper  had  no  date  or  signature.  Genet  received  it  on 
the  morning  of  the  10th  of  October.  He  then  went  to  the 
office  of  the  defendants.  He  there  saw  Aspinwall,  who  asked 
if  he  had  received  a  note  he  left  at  his  office.  G-enet  showed 
it  to  him.  Aspinwall  told  him  that  the  loan  must  be  paid 
or  they  would  sell  the  stock.  This  was  shortly  before  the 
meeting  of  the  board  of  brokers.  Aspinwall  told  him  he  had 
better  see  about  getting  the  money.  To  which  Genet  replied 
there  was  not  time  enough  to  go  to  his  office  and  return. 
There  is  some  difference  between  Genet  and  Aspinwall  as  to 
what  passed  at  the  interview,  but  there  is  no  doubt  that 
Genet  left  under  the  demand  of  payment  made  by  Aspin- 
wall, and  did  not  return  for  that  purpose  or  make  any  effort 
so  to  do.  Genet  says  when  he  left  he  did  not  believe  they 
would  sell  the  stock.  The  defendants  sold  the  stock  on  that 
day,  one  half  payable  on  the  10th,  and  one  half  payable  on 
Monday,  12th  October,  at  50  per  cent,  and  this  left  Genet 
indebted  to  the  defendants.  In  January,  1858,  the  defend- 
ants sent  Genet  an  account  of  the  transaction,  showing  a  bal- 
ance due  from  him  to  them  of  $1625.09.  In  the  fall  of 
1858,  G.  Howland  asked  Genet  for  payment  of  balance,  to 
which  Genet  replied  that  he  did  not  think  they  would  insist 
on  payment  of  that  balance  after  what  had  taken  place. 
Genet,  on  the  1st  of  July,  1858,  assigned  to  the  defendants 
the  one  hundred  shares  of  stock,  subject  to  the  payment 
of  the  amount  loaned  and  interest.  The  words  used  in  the 
assignment  are :  '^  All  my  right,  title  and  interest  of,  in  and 
to  the  said  shares  of  stock."  On  the  20th  of  December, 
1858,  the  plaintiff  caused  a  check  certified  for  $7138.26  to 
be  tendered  to  the  defendants,  and  the  demand  to  be  made 
for  the  stock.  To  which  Mr.  Howland  replied,  Mr.  Q^net 
knows  the  stock  has  been  sold.  He  also  said  they  would  get 
the  stock  fot  him  if  he  wished,  on  payment  of  the  difference 
between  the  amount  at  which  the  stock  was  sold  and  the 
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then  value.    Another  demand  was  made  the  same  day,  which 
was  refused. 

E.  F.  Cotvles  and  E.  W.  Stoughton^  for  the  plaintiff. 

Wm,  M.  EvartSy  for  the  defendants. 

Ingbaham,  p.  J.  The  facts  in  this  case  are  so  free  from 
difficulty  that  the  only  questions  calling  for  much  considera- 
tion are  the  rules  of  law  as  applicable  to  them.  The  ques- 
tions raised  by  the  parties  on  the  trial,  are  novel,  and  yet  are 
of  frequent  occurrence  in  the  business  of  brokers.  There  can 
be  no  doubt  that  the  defendants,  under  the  stock  note  given 
to  them,  had  authority,  after  default  had  been  made  by 
George  C.  Genet,  in  the  payment  of  his  note,  to  sell  the  stock 
either  at  public  or  private  sale,  and  without  notice  to  G^enet. 
This  was  the  express  provision  of  the  contract  as  contained  in 
the  stock  note  given  by  Genet.  Excluding  the  authority  con- 
tained in  that  note,  the  defendants  could  not  have  sold  the 
stock  without  notice  of  the  time  and  place  of  sale ;  and  in 
such  case  the  sale  must  be  public  at  the  time  and  place  men- 
tioned in  the  notice.  But  when  the  parties  agree  to  have 
the  pledge  sold  at  public  or  private  sale  without  notice,  the 
party  pledging  the  property  can  hot  insist  that  he  should 
have  any  notice.  This  was  held  in  Milliken  v.  Dehorij  (27 
N,  T.  Rep,  364.)  No  question  therefore  can  arise  here 
as  to  the  mode  of  sale,  or  want  of  notice ;  and  if  the  proper 
demand  of  payment  was  made  and  the  note  had  become  pay- 
able so  as  to  warrant  the  sale  of  the  pledge,  no  objection  to 
the  mode  of  sale  or  the  disposition  of  the  property  can  be 
sustained.  In  the  case  last  cited,  the  terms  of  the  contract 
were :  If  a  decline  in  the  value  of  the  property  took  place, 
and  the  plaintiff  failed,  when  demanded,  to  deposit  in  cash 
sufficient  to  cover  such  decline,  the  pledgee  might  sell.  The 
court  in  that  case,  by  Wright,  J.  says:  The  only  question 
was  one  of  fact^  yifs.  whether  the  plaintiff  had  made  dc&ult 
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in  keeping  up  the  margin  at  the  time  of  the  sale.  In  the 
present  case  no  demand  to  make  the  deposit  to  cover  a  decline 
in  the  stock  was  necessary,  because  it  was  no  part  of  the  con- 
tract, and  the  only  question  here  is  whether  the  defendants 
made  such  a  demand  of  payment  of  the  note  as  to  warrant 
the  sale  of  the  stock  at  the  time  it  was  sold.  The  note  was 
not  payable  until  after  a  demand,  and  two  questions  will 
arise :  first,  whether  there  ever  was  a  demand  of  payment  of 
the  note;  and  secondly,  if  there  was,  were  the  defendants 
bound  to  give  any  time  for  payment  after  the  demand,  before 
they  could  proceed  to  sell  the  stock  pledged.  It  is  not  at  all 
clear  that  Mr.  Aspiijiwall  ever  demanded  payment  of  the  note. 
The  first  demand  of  payment,  even  if  sufficient,  was  waived 
by  the  subsequent,  agreement  to  let  the  note  remain,  and  the 
loan  to  be  continued.  According  to  Mr.  Aspinwall's  evidence, 
the  loan  was  to  remain  subject  to  call,  and  to  stand  as  it  did 
previously.  The  notice  left  at«Genet's  office  was  no  demand 
of  payment  of  the  note.  That  paper  was  without  signature, 
and  the  purport  of  it  was,  that  if  Gknet  could  not  pay 
$4500,  the  defendants  would  use  the  stock.  It  neither  de- 
manded full  payment  of  the  note,  nor  did  it  give  the  pledgor 
notice  of  any  intent  to  sell.  He  might  well  have  understood 
it  as  meaning  that  if  Genet  could,  not  make  a  partial  pay- 
ment, they  would  raise  it  elsewhere  on  the  stock ;  whether  as 
a  loan  or  on  the  sale  of  it  does  not  appear.  This  notice  in 
no  way  made  the  note  payable,  and  until  that  was  done,  they 
had  no  authority  to  sell  the  stock.  The  only  evidence  tend- 
ing to  make  out  a  demand  was  the  subsequent  interview  at 
the  defendants'  office.  Aspinwall  then  stated  that  the  loan 
must  be  paid,  or  they  should  sell  the  stock.  Genet  replied, 
it  was  of  no  use  to  look  around  then,  he  could  not  get  the 
money ;  complaining  of  the  shortness  of  the  time,  and  the 
tightness  of  the  money  market.  According  to  Genet's  state- 
ment, in  answer  to  the  question  what  he  was  going  to  do,  he 
said  he  could  do  nothing  in  that  time ;  and  when  told  to  go 
and  see  what  he  could  do  and  return,  he  went  away  and  did 
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nothing  further,  believing,  as  he  says,  that  they  would  not 
sell  the  stock.  The  effect  of  this  was"  a  notice  to  redeem  the 
stock,  and  as  such  may  probably  be  considered  as  equivalent 
to  a  demand  of  payment  of  the  note,  if  the  notice  was  prop- 
erly given.  Ordinarily,  payment  of  a  note  can  only  be  de- 
manded by  presenting  it  to  the  maker,  and  requesting  him 
to  pay  it ;  and  if  this  was  necessary  to  make  the  sale  of  the 
stock  legal,  then  it  is  clear  that  the  defendants  have  never 
placed  themselves  in  a  position  to  make  the  sale  legally. 
The  note  never^was  presented  to  Genet,  and  payment  of  the 
note  as  such  was  never  demanded. 

But  it  is  said  that  the  notice  given  to  Oenet  that  he  must 
pay  up  the  loan  was  equivalent  to  a  demand,  and  therefore 
the  want  of  a  demand  of  payment  of  the  note  became  im- 
material. If  this  is  to  be  considered  as  a  notice  to  redeem 
the  property  pledged  to  avoid  a  sale,  it  is  clearly  defective  as 
not  giving  a  reasonable  time  within  which  to  make  such  pay- 
ment. It  may  be  conceded  that  a  notice  to  redeem  the  stock 
pledged,  by  payment  of  the  amount  loaned,  would  be  su£S- 
cient,  and  would  operate  to  the  same  extent  as  a  regular 
demand  of  payment  of  the  note ;  but  when  that  course  is 
resorted  to,  the  rule  which  requires  a  reasonable  time  to 
redeem  must  be  adopted.  The  creditor  can  not,  while  the 
debt  is  not  due,  sell  the  pledge  without  resorting  to  the  old 
common  law  rule  of  notice  with  a  reasonable  time  within 
which  to  make  payment,  because  the  contract  does  not  apply 
to  such  a  case.  That  dispenses  with  notice  of  sale  only 
when  a  proper  demand  has  been  made,  and  if  he  can  sell 
without  that  demand,  it  can  only  be  by  following  the  common 
law  rule  without  regard  to  the  other  provisions  of  the  con- 
tract. For  such  a  purpose  the  common  law  rule  would  not 
be  modified  by  the  contract,  but  the  creditor  would  be 
required  to  give  a  notice  to  the  debtor  to  redeem  the  pledge, 
and  allow  a  reasonable  time  within  which  to  provide  for  such 
redemption.  It  is  not  pretended  that  any  such  notice  was 
given,  bat  the  defendants  rely  on  the  demand  and  authority 
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to  sell,  as  giving  them  power  to  sell  the  stock  in  the  mode 
adopted. 

It  is  urged  that  Genet  gave  his  assent  to  the  sale  at  the 
time  the  demand  was  made,  but  I  do  not  consider  any  such 
fact  as  made  out  by  the  evidence.  He  certainly  objected  to 
the  sale,  and  when  told  he  must  make  the  payment,  expressed 
his  inability  to  do  so  within  the  time  proposed.  His  remark 
that  he  saw  no  other  course  but  to  sell,  must  be  taken  in 
connection  with  the  fact  that  payment  was  demanded  im- 
mediately, and  the  knowledge  of  his  inability  to  comply  on. 
so  short  a  notice.  His  answer  was  nothing  more  than,  if 
you  will  sell  on  so  short  a  notice,  I  can  do  nothing  in  the  way 
of  payment  to  prevent  it.  I  do  not  think  this  can  be  con- 
sidered a  consent  to  sell,  if  the  defendants  had  not  done  what 
the  law  required  to  authorize  the  sale. 

An  objection  was  taken  on  the  trial  to  the  sufficiency  of  the 
assignment,  on  the  ground  that  the  conversion  had  taken 
place  prior  to  its  execution,  and  as  it  only  transferred  the 
stock  and  Genet's  interest  therein,  the  assignee  eould  not  main- 
tain an  action  for  the  tort  which  had  been  committed  pre- 
viously. The  cases  of  Gardner  v.  Adams ^  (12  Wend.  297 ;) 
HaU  V.  Bobinsony  (2  Comst.  293;  and  McKee  v.  Judd, 
(2  Kern.  622,)  are  relied  upon  as  authority  to  sustain  the 
doctrine  that  a  right  of  action  for  a  tort  to  personal  property 
was  not  assignable.  In  the  first  two  cases,  the  question  arose 
before  the  Code,  and  the  inquiry  seems  to  have  been  whether 
the  right  of  action  in  such  a  case  was  assignable  so  as  to 
enable  the  assignee  to  bring  an  action  in  his  own  name  for 
the  damages.  This  may  have  been  the  rule  then,  but  the 
right  to  sue  in  the  name  of  the  assignee  has  been  much  ex- 
tended since»  In  the  latter  case,  {McKee  v>  Judd,)  it  was 
held  that  a  daim  for  the  unlawful  conversion  of  personal 
property  was  assignable  so  as  to  enable  the  plaintiff  to  sue  in 
his  own  name.  Gardner,  J.  says,  upon  the  authority  of  Tke 
People  V.  Tioga  Common  Pleaa^  (19  Wend.  73,)  the  law  may 
be  considered  as  settled,  that  a  cladm  to  damage  arising  from 
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the  wrongful  conversion  of  personal  property,  is  a  chose  in 
action  that  is  assignable.  If  the  demand  was  assignable,  the 
action  was  properly  brought  in  the  name  of  the  plaintiff,  (the 
assignee,)  and  Hand,  J.  while  dissenting  from  the  decision, 
concedes :  ^'  If  the  substantial  cause  of  action  arises  from 
an  act  that  diminishes  or  impairs  the  property  of  the 
assignor,  it  passes  to  the  assignee/'  Waldron  v.  WUlard^ 
(17  N.  T.  Bep.  466,)  was  on  the  contract  of  a  common  car-^ 
rier  to  deliver  goods,  and  not  for  a  tort,  and  is  not  applicable 
jn  this  case  as  an  authority.  In  Byacbie  v.  Woody  (24  N.  T. 
Rep.  611,)  it  was  held  that  such  a  claim  was  assignable. 
Gould,  J.  says,  in  speaking  of  an  assignment  of  a  claim  for 
fraud  or  deceit,  "It  will  be  seen  to  be  of  that  class  of  torts 
the  right  of  action  for  which  would  survive  to  the  personal 
representatives  of  the  claimant,  and  the  power  to  assign  and 
to  transmit  to  personal  representatives  are  convertible  propo- 
sitions/' And  in  Shermon  v.  Elder^  (24  N,  T,  Rep.  381,) 
Allen,  J.  says :  '^  A  right  of  action  for  the  taking  and  con- 
version of  personal  property  is  assignable,  and  the  assignor 
may  recover  the  value  of  the  property  in  his  own  name." 

It  is  also  objected  to  the  plaintiff's  recovery,  that  the  words 
used  in  this  assignment  do  not  transfer  a  claim  for  damages 
for  a  prior  conversion.  The  assignment  in  this  case,  was 
of  the  stock  subject  to  the  payment  of  the  amount  due, 
and  was  followed  by  the  tender  of  the  debt  and  demand  of 
the  propcJrty.  Under  the  rule  laid  down  in  Hall  v.  Rohit^ 
son,  (supra,)  this  would  be  sufficient  to  charge  the  defend- 
ants with  a  new  conversion,  even  if  there  had  been  a  previous 
conversion  of  the  property.  In  Sherman  v.  Elder,. (supra^) 
Allen,  J.,  says  t  "An  assignment  of  the  property  by  name, 
after  the  conversion,  carries  the  right  of  action  for  the  con- 
version '  ut  res  magis  vaieat  quam  pereat.'  Courts  will  give 
effect  to  a  transaction  if  possible,  and  so  construe  an  instru- 
ment as  to  give  effect  to  the  intent  of  the  parties."  In  Hicke 
V.  Cleveland,  (39  Barb.  573,)  a  contrary  rule  was  held,  but 
the  point  of  the  decision,  in  that  case,  was  that  the  plaintiff, 
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who  had  a  mere  transfer  of  the  goods^  could  not  make  it 
available  without  a  demand.  MuUin,  J.  says,  the  plaintiff 
has  not  perfected  his  right  by  a  demand.  As  a  tender  of 
the  debt  and  a  demand  was  made  by  the  assignee  in  this  ac- 
tion after  assignment,  under  any  of  those  cases  the  assignee 
could  maintain  an  action. 

It  is  also  objected  to  the  plaintiff's  recovery,  that  there 
can  be  no  recovery  in  this  action,  because  no  equitable  right 
of  action  is  shown  in  the  plaintiff.  The  theory  of  the  com- 
plaint is  that  the  plaintiff,  as  the  assignee  of  the  stock  from 
the  debtor,  had  tendered  to  the  defendants  the  amount  of  the 
debt  due,  and  demanded  the  pledge,  and  that  he  brought  this 
action  to  redeem  the  pledge,  and  for  an  account  of  the 
dividends  received  on  the  pledge.  This  would  be  sufficient  to 
give  a  court  of  equity  jurisdiction,  and  if  the  court  obtained 
jurisdiction,  a  judgment  might  afterwards  be  rendered  for  the 
damages  sustained  by  the  plaintiff,  if  the  defendants  had  con- 
verted the  pledge.  It  is  in  proof,  however,  that  the  conver- 
sion had  taken  place  previously,  by  an  illegal  sale  of  the 
stock,  and  the  plaintiff  therefore  fails  in  obtaining  the  relief 
sought  for  in  equity,  and  the  defendants  contend  that  the 
complaint  should  therefore  be  dismissed. 

In  a  court  of  equity  it  has  rarely,  and  theti  only  under 
peculiar  circumstances,  been  thought  proper  to  entertain  any 
jurisdiction  in  actions  of  tort.  (  Yacy  v.  Dowmt^  6  Litt,  9.) 
Nor  would  equity  entertain  jurisdiction  where  an  adequate 
remedy  can  be  had  by  ordinary  legal  proceedings,  nor  for  the 
purpose  merely  of  obtaining  a  compensation  in  damages. 
{Bradley  v.  Bosleyy  1  Barb.  Gh:  125.  Mores  v.  Elmendorf^ 
11  Paige,  277.)  Under  these  decisions  it  would  have  beeu 
difficult  to  sustain  the  jurisdiction  of  a  court  of  equity,  prior 
to  the  adoption  of  the  present  system.  But  under  the  change 
which  has  been  made  in  the  union  of  legal  and  equitable  pro- 
ceedings, and  the  decbions  of  the  Court  of  Appeals  since 
that  period,  a  more  extended  jurisdiction  in  equity  haB  beea 
sanctioned. 
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In  Marquat  v.  Marquat^  (2  Kernan^  336,)  which  was  an 
action  brought  against  a  man  and  his  wife  to  compel  them 
to  execute  a  mortgage  to  secure  a  sum  of  money  loaned  by 
the  plaintiff  to  the  husband,  on  an  alleged  agreement  to  give 
such  security,  the  equitable  relief  was  denied,  and  the  court 
rendered  judgment  for  the  plaintiff  against  the  husband  for 
the  debt,  and  judgment  of  dismissal  as  to  the  wife.  John- 
son, J.  who  delivered  the  opinion  of  the  court,  seems  to  have 
put  his  decision  solely  on  the  ground  that  the  complaint 
showed  a  good  cause  of  action  against  the  husband,  irrespec- 
tive of  those  parts  which  Bet  out  any  grounds  for  the  equita- 
ble relief,  and  therefore  the  judgment  was  correct.  The  dis^ 
tinction  between  legal  and  equitable  relief  is  not  noticed  in 
the  opinion,  nor  is  the  distinction  between  the  trial  by  a 
court  or  jury  referred  to.  It  is  proper,  however,  to  say  that 
in  that  case,  the  indebtedness  of  the  husband  was  admitted 
in  the  answer,  and  no  issue  was  formed  as  to  such  indebt- 
edness. 

In  Phillipa  v.  Gorham,  (17  N.  T.  Rep.  270,)  the  court 
held  that  legal  and  equitable  relief  might  be  united  and 
sought  in  the  same  complaint ;  but  in  that  case  the  objection 
to  the  right  of  trial  by  a  jury  did  not  exist,  as  the  case  was 
tried  by  a  jury.  The  judge  says :  '^  All  cases  may  legally  be 
tried  by  a  jury,  so  that  this  creates  no  insuperable  difficulty." 
In  Emery  v.  Feasey  (20  N.  Y.  Rep,  62,)  the  action  was  for 
a  balance  due  on  an  account  stated,  and,  upon  the  trial,  the 
judge  dismissed  the  complaint  on  the  ground  that  no  account- 
ing was  shown,  and  held  that  the  plaintiff  should  have 
brought  his  action  for  the  accounting..  That  judgment  was 
reversed,  the  court  holding  that,  although  no  accounting  had 
been  proved,  the  facts  averred  in  the  complaint-  showed  that 
the  plaintiff  was  entitled  to  an  account,  and  that  such  judg- 
ment should  have  been  rendered,  although  the  plaintiff  had 
mistaken  his  remedy  in  the  complaint.  In  regard  to  this  case, 
also,  it  is  proper  to  add,  that  the  case  was  tried  at  the  circuity 
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and  no  objection  could  be  taken  that  the  right  of  trial  by  a 
jury  was  interfered  with. 

In  the  Neio^  York  Ice  Co.  v.  Tfie  Northwestern  Ins.  Co. 
(23  N.  Y.  Rep.  367,)  an  action  was  brought  to  reform  a  pol- 
icy of  insurance,  and  for  the  recovery  of  the  amount  of  the 
insurance.  The  case  was  tried  before  the  judge  as  an  equity 
case,  and  the  equitable  relief  was  denied.  The  judge  then 
held  that  the  questions  arising  on  the  policy  of  insurance, 
which  involved  a  question  of  fraud,  should  be  tried  by  a 
jury,  and  the  complaint  was  dismissed.  Judge  Comstock,  in 
delivering  the  opinion  of  the  court,  says :  "  The  plaintiff 
should  not  have  been  turned  out  of  court  on  the  mere  ground 
that  he  had  not  entitled  himself  to  the  equitable  relief  de- 
manded, if  there  was  enough  left  of  his  case  to  entitle  him 
to  recover  the  sum  in  which  he  was  insured."  In  this  case, 
however,  that  can  hardly  be  called  a  controlling  decision,  as 
the  appeal  was  dismissed  because  the  order  was  not  appeal- 
able. 

In  Barlow  v.  ScoU^  (24  N.  Y.  Bep.  40,)  the  complaint 
asked  for  specific  performance  or  for.  damages.  The  equita- 
ble relief  was  denied,  and  judgment  for  damages  rendered. 
This  case  resembles  the  present  one  in  the  fact  that  the  plain- 
tiff is  not  entitled  to  the  equitable  relief  asked  for^  and  his 
only  remedy,  if  any,  is  for  damages.  In  the  last  cited  case, 
Lott,  J.  says :  '^  It  is,  however,  insisted  by  the  defendant 
that  it  was  erroneous  for  the  court  to  order  judgment  in 
.  favor  of  the  plaintiff  on  a  trial  of  the  issue  without  a  jury. 
There  is  nothing  to  show  that  the  action  was  so  tried  against 
or  without  the  defendant's  consent.  The  objection  does  not 
appear  to  have  been  made  at  the  trial,  and,  if  it  was^  should 
have  been  stated  in  the  case,  and  not  appearing  there,  it  can 
not  be  urged  in  this  court  as  a  ground  for  reversing  the  judg- 
ment." No  intimation  is  given  as  to  what  would  be  proper 
if  the  objection  had  been  taken  at  the  trial.  And  in  The 
N.  Y.  and  N.  H.  B.  B.  Go.  v.  Schuyler  ei  al.  in  the  Court  of 
Appeals,  December^  1865^  it  was  held  that  whatever  the  facts 
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justified  a  resort  to  a  court  of  equity,  such  court  would 
fully  dispose  of  all  the  rights  springing  out  of  the  same  trans- 
actions, and  would  have  jurisdiction  of  every  question, 
whether  legal  or  equitahle,  considered  within  its  scope. 

These  are  all  the  cases  in  our  courts  that  I  have  been  able 
to  find  in  which  the  question  now  under  consideration  has 
been  reviewed.  They  leave  the  particular  question,  which 
arises  in  this  case,  undecided,  and  the  decision  in  the  last  case, 
of  Barlow  v.  Scott y  although  it  does  not  express  any  direct 
opinion,  does  intimate  that  if  the  objection  had  been  taken 
on  the  trial,  that  the  case  was  one  proper  to  be  tried  by  a 
jury,  it  would  have  been  worthy  of  consideration. 

I  have  always  doubted  as  to  the  power  of  the  court  to  take 
from  a  jury  the  consideration  and  decision  of  actions  to  re- 
cover damages,  because  the  plaintiff  has  seen  fit  to  set  up  in 
his  complaint,  in  addition  thereto,  a  claim  for  equitable  relief 
in  which  he  fails.  If  such  a  rule  is  sanctioned,  it  is  only 
necessary  for  a  plaintiff  to  connect  with  the  claim  for  dam- 
ages, which  the  parties  have  a  right  to  ask  should  be  tried  by 
a  jury,  a  fictitious  claim  in  equity,  and  thereby  secure  to  the 
party  his  own  choice  as  to  a  mode  of  trial,  although  dif- 
ferent from  that  which  is  provided  by  the  constitution.  In 
this  case,  the  plaintiff  has  united  with  his  claim  for  damages 
a  cause  of  action  for  the  redemption  of  a  pledge,  although 
he  knew  at  the  time  the  pledge  had  long  prior  thereto  been 
sold,  stfid  an  account  rendered  to  the  pledgee.  He^had,.  there- 
fore, in  reality  no  equitable  cause  of  action ;  and  if  I  now 
reserved  the  right  to  try  the  case  and  award  damages  for  the 
improper  sale  of  the  pledge,  it  would  deprive  the  defendants 
of  the  right  which  they  have  to  submit  their  acts  in  this 
matter  to  a  jury  instead  of  a  single  judge.  The  objection  is 
taken  by  them  now  on  the  trial,  and  the  case  is  brought  within 
the  views,  as  expressed  by  the  court  in  Barlow  v.  Scotty 
(supra,) 

I  am  somewhat  at  a  loss  to  decide  what  course  is  proper, 
under  the  circumstances,  to  be  adopted  in  the  dispositioD  of 
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this  case.  If  the  complaint  was  dismissed,  the  plaintiff 
would  be  remediless,  because  the  statute  of  limitations 
would  be  a  bar  to  a  new  action.  The  assessment  of  dam- 
ages by  me  here,  after  the  objection  taken  by  the  defendants, 
would  place  it  within  the  cases  as  stated  in  Barlow  v.  Scott, 
and  might  be  erroneous.  It  was  not  an  unusual  practice  in 
the  Court  of  Chancery,  for  that  court  to  send  a  case  for  trial 
by  a  jury  in  matters  involving  the  assessment  of  damages 
where  it  appeared  to  be  more  appropriate  for  a  jury  to  pass 
upon  such  questions,  even  in  cases  where  the  facts  were  such 
as  were  sufficient  to  give  a  court  of  equity  jurisdiction,  and 
on  the  finding  of  a  jury  on  such  facts,  to  render  the  proper 
judgment.  These  remarks  may  be  applied  with  much  more 
force  where  the  cause  of  action  rests  more  in  tort  than  in 
contract. 

£ut  even  supposing  that  the  claim  in  this  case  could  be 
enforced  as  one  of  contract,  there  is  no  ground  for  assuming 
equitable  jurisdiction  in  giving  the  plaintiff  the  remedy  to 
which  he  may  be  entitled.  Under  the  old  system,  a  Court 
of  Chancery  did  not  retain  jurisdiction  merely  for  the  sake  of 
assessing  damages,  and  where  no  case  was  made  out  for 
equitable  relief,  the  court  would  dismiss  the  bill,  and  turn 
the  party  over  to  his  legal  remedies,  (Strickland  v.  Strickland, 
6  Beavan,  77  ;  Fisher  v.  Carroll,  1  Jones,  N,  G.  27 ;)  and 
where  the  defendant  had  disabled  himself,  before  the  filing 
of  the  bill,  and  the  plaintiff  knew  that  fact  before  he  com- 
.  menced  his  suit,  it  is  thus  reduced  to  the  case  of  a  bill  filed 
for  the  sole  purpose  of  assessing  damages  for  a  breach  of 
contract,  which  is  a  matter  strictly  of  legal  and  not  equitable 
jurisdiction,  (Denton  v.  Stewart,  1  Cox,  258,)  and  it  was 
doubtful  whether  the  court  had  jurisdiction  to  assess  dam- 
ages merely,  in  a  case  where  the  plaintiff  was  aware,  before 
he  filed  his  bill,  that  the  contract  (or  duty)  could  not  be 
specifically  performed,  (4  John,  Ch,  559,)  and  as  was  said 
by  the  Chancellor :  "When  the  remedy  is  clear  and  perfect 
at  law  by  an  action^  if  the  court  is  to  sustam  such  a  bill,  I 
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do  not  see  why  it  might  not  equally  sustain  one  in  every  other 
case  sounding  in  damages  and  cognizable  at  law/'  {Kemp" 
shall  V.  Stone^  5  John.  Ch.  Rep.  193 ;  Moras  v.  Elmendorf^  11 
Paige,  277.)  Since  the  union  of  legal  and  equitable  jurisdic- 
tion in  the  same  court,  it  has  ceased  to  be  necessary  to  dismiss 
the  complaint  for  such  a  cause.  The  court  may,  when  it 
finds  the  cause  has  been  improperly  treated  as  an  equity  case, 
deny  such  relief,  and  direct  the  trial  of  the  case  as  an  action 
at  law  before  a  jury. 

In  this  case,  as  I  have  before  stated,  there  is  no  ground  for 
the  equitable  relief  asked  for  in  the  complaint.  The  pledge 
had  been  sold  long  before  the  assignment ;  such  sale  was 
known  to  the  assignor.  The  same  fact  was  known  to  the 
assignee  before  suit,  even  supposing  he  did  not  know  it  before 
he  was  told  of  it  through  his  agent,  who  demanded  the  stock 
on  tender  of  the  money.  It  is  very  clear,  therefore,  he  had 
no  good  ground  on  which  to  commence  an  action  for  the  re- 
demption of  the  pledge.  Nothing  remained  but  an  action 
for  the  tort  in  improperly  disposing  of  the  pledge,  for  which  an 
ample  remedy  existed  at  law.  The  better  course,  therefore, 
will  be  to  order  the  trial  of  the  cause  by  a  jury.  For  this  pur- 
pose I  have  examined  more  fully  the  questions  as  to  the  sale 
of  the  pledge,  because  if  it  were  clear  the  plaintiff  could  not 
recover,  the  complaint  might  be  dismissed.  As,  however,  I 
have  come  to  a  contrary  conclusion,  and  as  the  statute  of 
limitations  would  be  a  bar  to  a  new  action,  there  is  no  pro- 
priety in  dismissing  the  complaint.  This  is  in  consoQance 
with  Oreason  v.  Keteltas,  (17  N,  7.  Rep,  491.)  Selden,  J. 
in  that  case,  was  of  opinion  that  there  was  no  ground  of 
equity  jurisdiction,  and  that  any  decision  of  the  court  deny- 
ing a  right  to  trial  by  jury  would  be  plainly  erroneous.  The 
jurisdiction  in  that  case  was  only  sustained  upon  the  ground 
that  the  party  waived  his  objection  to  that  mode  of  trial. 

This  disposition  of  the  case  will  render  it  unnecessary  for 
me  to  examine  as  to  the  proper  rule  of  damages  or  the 
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amount  which  the  plaintiff  might  recover.     That  can  be  left 
nntil  the  trial  of  the  case  before  the  jury. 

My  conclusion  is  that  the  plaintiff  has  not  made  out  any 
case  entitling  him  to  equitable  relief,  and  that  the  cause  must 
be  ordered  to  the  circuit  for  trial  as  to  the  claim  for  damages 
for  the  illegal  disposition  of  the  stock  in  question. 

[Nbw  Yobk  Spboial  Tbbm,  February  6, 1866.    Jngrohmn,  JuBtioe.] 
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illl  A  party  seeking  to  enforce,  in  our  courts,  a  judgment  rendered  abroad,  which, 
if  paid  there,  would  hare  been  paid  in  a  currency  equal  to  gold,  can  not 
have  the^MHiufH  on  gdd  added  to  the  nominal  amount  of  the  debt. 

THE  plaintiff  sought  to  enforce  a  judgment  rendered  by 
the  Court;  of  Chancery  at  Nassau  in  New  Providence, 
directing  the  defendant  to  pay  into  the  public  treasury  there 
certain  moneys  constituting  a  trust  fund  which  he  improperly 
withdrew  and  used  for  his  own  purposes.  A  judgment  was 
rendered  for  the  plaintiff,  at  a  special  term  of  the  court,  and  on 
accounting  ordered,  with  directions  to  pay  the  balance  due 
into  court.  The  referee  toi^the  account,  and  allowed  the 
premium  on  gold,  in  addU^efn.  To  this  part  of  the  report 
the  defendant  exceptedrand  this  was  a  hearing  upon  the 
exceptions. 

Benedict^  Burr  &  Benedict^  for  the  plaintiff.  I.  By  the 
decree  in  the  Court  of  Chancery  set  forth  in  the  complaint, 
the  defendant  was  directed  to  deposit  in  the  public  treasury 
at  Nassau  the  sum  of  £1790  and  to  pay  there  the  sum  of 
£182.14  interest.  The  decree  of  this  court  directed  that  he 
perform  that  decree,  and  that  a  reference  be  had  to  ascertain 
what  was  ^^  the  amount  in  current  funds  of  the  sum  decreed 
by  that  judgment."    The  question  then  for  the  referee  i^as 
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this :  "what  is  the  amount,  in  current  funds,  of  £1790  pay- 
able in  Nassau  ?"  There  could  be  but  one  answer  to  that 
viz:  The  amount  that  it  would  cost  here  to  put  it  there. 
That  is  just  what  the  referee  has  reported,  £1790  at  $4.84 
to  the  pound;  $8663.60  at  $1.46  the  cost  of  sending 
$1  to  Nassau,  $12,648.85. 

II.  The  decree  ordered  the  payment  of  interest  on  the  sum 
of  £1790,  at  five  per  cent.  The  decree  is  dated  November 
10,  1861 ;  giving  four  years  and  fifteen  days  interest  to  the 
date  of  the  report.  The  interest  on  £1790  at  five  per  cent 
for  four  year^  and  fifteen  days  is  £361.16s,  at  $4.84,  equals 
$1751.11 ;  $1751.11  at  $1.45  premium  equals  $2556.62, 
which  is  the  amount  reported  by  the  referee. 

III.  As  to  payment.  The  decree  of  the  Court  of  Chancery 
ordered  payment  of  the  interest  stated  above,  and  also  of  the 
sum  of  £182.14.7  interest  which  had  then  accrued.  The 
defendant's  answer  set  up  a  payment  of  that  sum.  As  there 
is  no  proof  or  allegation  of  any  other  payment  it  would  seem 
to  be  clear  on  the  face  of  it,  that  that  is  the  payment  referred 
to  in  the  report.  In  fact  there  was  no  proof  of  any  payment 
at  all,  but  the  plaintifi^'s  counsel  were  willing  to  allow  that 
sum  as  paid.  It  would  be  rather  hard  if  that  willingness 
of  their's  should  enure  to  the  advantage  of  the  defendant  by 
delaying  the  judgment. 

IV.  If  the  rate  of  gold  had  been  taken  on  the  9th  of 
October,  instead  of  the  25th  of  November,  it  would  have 
made  no  difference.  Oold  was  $146  on  that  day,  as  on  No^ 
vember  25.  The  decree  does  not  fix  any  time  when  the  rate 
shall  be  calculated.  The  defendant  might  with  more  reason 
ask  to  have  had  it  fixed  as  of  the  date  at  which  the  judg- 
ment was  to  be  entered,  if  that  rate  could  be  ascertained  in 
advance ;  as  it  could  not,  the  best  way  was  to  come  nearest 
to  it  and  fix  it  on  the  date  of  the  report, 

Charles  Edwards,  for  the  defendant.  I.  The  amount  in 
this  case  was  not  originally  made  payable  in  the  United 
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States.  It  is  not  like  a  bill  of  exchange  made  payable  here 
in  sterling ;  in  such  a  case,  it  might  be  a  question,  although 
the  decisions  are  conflicting,  whether  a  debtor  must  not  make 
good  the  amount  on  the  day  the  security  became  due,  at  the 
rate  of  exchange.  But,  here  was  a  decree  between  foreigners, 
in  a  foreign  country,  requiring  an  amount  tob^.  paid  ia 
sterling  in  that  foreign  country.  And  the  plaintiff  seeks  the 
defendant  and  asks  that  it  be  made  good  here.  Now,  in  such 
a  case,  a  plaintiff  thus  coming  here  for  an  amount  which  is 
payable  elsewhere,  and  getting  a  decree  which  necessarily 
wiU  cause  a  deposit  of  amount  here  in  currency,  must  have 
such  amount  based  on  the  par  value  of  the  pound;  or, 
(which  will  be  even  a  higher  rate)  have  the  calculation  of 
amount  based  on  the  act  of  congress ;  especially  as  congress 
regulates  coin  and  currency.  Why  should  this  party  fere 
better  as  to  outside  amounts  of  sterling  than  our  citizens  ?  . 
By  act  of  congress,  in  rating  government  dues  or  payments 
by  or  to  the  treasury,  "  where  it  becomes  necessary  to  com- 
pute the  value  of  the  pound  sterling,  it  shall  be  deemed  equal 
to  four  dollars  and  eighty-four  cents."  {Act  of  July  27, 
1842.     6  Stat,  at  Large,  p,  496.) 

In  cases  where  British  seamen  who  have  contracted  for 
wages  in  sterling,  and  demanded  to  be  paid  off  in  our  United'^ 
States  District  Court,  Judge  Betts  has  approved  of  the  above 
statute  rate  of  $484  to  the  pound,  (a.) 

(a)  The  following  decision  of  the  Snpreme  Court,  made  at  a  general  term 
held  in  the  first  district,  in  January,  1866,  (Justices  Geo.  0.  Barnard,  Gierke 
and  Ingregam  present,)  as  to  the  yalue  of  the  pound  sterling,  and  the  allowance 
of  exchange,  may  be  profitably  read  in  this  connection,  and  will  be  found 
useful  in  other  cases. 

GoiTBicAv  V9.  Davis. 

JBff  ih$  Court,  Clbskb,  J.  The  rule  as  to  damages  on  a  bill  of  exchange 
payable  in  England  in  pounds  sterling,  is,  we  thinlc,  to  estimate  the  pound  at 
|4.44.  To  this  is  to  be  added  the  rate  of  exchange  between  this  country  and 
England  at  the  time  of  trial,  and  the  difference  to  be  added,  with  interest. 
Where  the  bill  is  drawn  in  this  state  and  returned  unpaid,  thd  damages  are 
fixed  by  atatute.    The  prindple  ia,  to  allow  the  creditor  what  it  would  coat 
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If  the  defendant  had  contracted  to  make  good  an  amonnt 
of  sterling  here  there  might  be  some  reason  in  taking  the 
fluctuating  speculative  rate,  in  the  mere  gold  market,  on 
some  day  or  any  day,  of  a  pound  sterling,  But  there  is  no 
law,  nor,  it  is  believed,  any  decision  which  justifies  or  requires 
such  a  basis — if  basis  it  may  be  called  which  is  merely 
transitory  and  of  a  loose  gambling  character ;  where  a  ster* 
ling  debt  originated  in  and  was  payable  in  a  foreign  land. 

II.  When  an  order  in  an  equity  suit  directs  a  computation 
of  principal  and  interest  on  a  fixed  amount,  it  is  to  be  cal* 
culated  firom  the  day  of  the  date  of  the  order.  And  this  is 
the  more  necessary  if  the  fluctuating  rate  of  gold  is  to  be 
the  medium  through  which  an  amount  of  currency  is  to  be 
arrived  at    Now  in  this  case,  the  order  is  dated  the  9th  of 

bim  to  place  the  amonnt  of  the  bill  in  the  place  of  payment,  or  to  allow  him 
for  re-exchange.  For  ordinary  commercial  purposes  |4.44  is  tin  par;  for 
revenoe  purposes  of  the  general  government,  14.84.  This  is  fixed  by  congress 
to  avoid  the  daily  flactoationB  in  the  valno ;  bat  it  does  not  extend  beyond  pay- 
ments to  the  treasury  of  the  United  States. 

The  mle  above  stated  is  adopted  in  England.  (^Seott  v.  Brownj  2B,and  Jd, 
78.  Cmh  V.  Kenmm,  11  F^wy,  814.)  The  same  role  has  been  adopted  in  the 
conrts  of  Pennsylvania  and  Massachusetts,  and  in  the  courts  of  the  United 
States.  The  general  principles  may  be  found  in  $torf  m  Fntmiaory  Ifdet,  sec- 
tions 896  to  400. 

The  rule  is  different  if  the  bill  is  drawn  abroad,  and  made  payable  here.  In 
such  a  case,  the  holder  is  only  entitled  to  receive  the  amount  named  in  the  bUl, 
without  exchange.  {Story  m  Cmfi,  of  Lawo,  ^  810.  Story  on  Prom,  Notn^ 
^  898.)  There  are  cases  where  it  is  said  if  the  cofai  of  the  place  of  payment 
is  reduced  by  the  sovereign,  after  the  bill  has  been  drawn,  the  creditor  is  to 
be  allowed  the  difference ;  but  that  does  not  apply  to  this  case ;  as  the  law  was 
not  altered,  in  respect  to  the  currency,  between  the  date  of  the  bill  and  the  time 
of  payment.  In  this  case,  the  plaintiff  is  not  entitled  to  any  allowance  for 
exchange. 

The  parties  stipulated,  at  the  trial,  that  the  value  of  the  pound  sterling  was 
fixed  by  the  United  States  statute,  and  that  the  court  should  take  such  value 
by  inspection  of  the  statute.  Although  this  value  is  fixed  by  the  United  States 
for  revenue  purposes  only,  yet,  as  the  parties  agreed  that  the  value  should  be 
taken  as  the  par  value  of  the  pound  sterling,  they  can  not  now  object  that  it 
has  been  estimated  at  |4.84,  instead  of  |4.44. 

The  Judgment  should  be  affirmed. 

Vol,.  XLV.  37 
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October,  1865 ;  whereas  the  referee  makes  his  calculation  as 
of  the  25th  of  November. 

III.  Nor  does  the  report  show  how  much  was  allowed  for 
payments,  "allowing  for  all  payments ;"  nor  at  what  rate,  nor 
from  what  time,  nor  whether  any  interest  was  credited 
thereon. 

IV.  The  report  should  have  had  a  schedule  annexed, 
clearly  showing  the  amount  of  sterling,  on  which  its  result  is 
based;  (there  is  no  mention  whatever  in  the  report,  nor 
even  in  the  order,  of  such  amount ;)  and  also  the  rate ;  as 
well  as  showing  from  what  time  interest  is  calculated,  as  well 
as  the  rate  at  which  the  interest  is  calculated.  No  doubt  it 
was  made  at  seven  per  cent,  which,  if  it  so  appeared,  would, 
of  itself,  be  exceptionable,  as  this  British  matter  could  only 
bear  the  British  rate  of  interest,  namely  five  per  cent.  In 
aU  the  a])ove  particulars  the  report  is  deficient. 

According  to  the  present  calculation,  the  amount  of  prin- 
cipal is $12,648  85 

Whereas  at  the  United  States  statute  rate  it 
would  be  only 8,666  36 

Difference, $2,982  49 

There  is  the  same  rate  of  difference  in  the  interest. 

Ingbaham,  J.  The  plaintiff,  when  she  comes  into  this 
court  to  enforce  the  payment  of  moneys  due  her,  must  seek 
such  redress  according  to  our  laws.  She  can  not,  because 
the  debt,  if  paid  abroad,  would  have  been  paid  in  a  currency 
equal  to  gold,  ask  the  courts  here  to  add  to  the  nominal 
amount  a  sum  sufficient  to  enable  her  to  take  it  back  to 
the  place  where  it  was  payable,  and  replace  it  there  in  gold. 
If  it  were  an  ordinary  debt,  payable  in  dollars,  the  parties, 
on  resorting  to  our  courts,  must  fare  as  citizens  suing  for 
debts  due  here  would  fare.  In  such  a  case  they  would  only 
recover  the  nominal  amount  of  dollars  with  interest. 

So  if  the  debt  is  for  so  many  pounds  sterling,  the  recovery. 
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can  only  be  for  that  sum  converted  into  dollars,  at  the  rate 
which  the  pound  sterling  bears  to  a  dollar,  without  any  re- 
gard to  the  rate  of  exchange  between  the  two  countries^ 
owing  to  the  want  of  a  specie  currency  here.  The  defend- 
ant concedes  that  amount  to  be  at  the  rate  of  $4.84  for  a 
pound  sterling.  The  parties  both  agree  upon  that  rate  as ' 
the  nominal  value  of  a  pound  sterling.  '  Although  I  have 
some  doubt  on  that  point,  I  shall  take  that  rate  as  the  proper 
one ;  and  as  •  they  both  agree  as  to  what  the  sum  would 
be  at  that  rate,  there  is  no  need  of  sending  the  case  back  to 
the  referee.  The  allow^ce  of  a  premium  on  the  amount 
was  improper. 

The  plaintiff  may  take  judgment  for  $8863.60  for  princi- 
pal, and  $1751.11  for  intereist,  directing  the  payment  of  the 
same  into  court,  to  abide  the  order  of  the  court,  with  costs. 

[Nxw  ToBK  Spbcial  Tbbx,  March  6, 1866.    Ingraham^  Jnstioe.] 
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A  tender  of  United  States  treasury  notes  in  payment  of  a  debt,  is  sufficient.  75h  ] 

A  tender  should  be  made  irrespective  of  any  other  act.    If  a  receipt  or  satift- 

fkction  piece  is  asked  for,  it  vitiates  the  tender. 
A  party  who  makes  a  tender  is  bound  to  keep  the  money  at  all  times  ready  for 

payment  when  demanded,  and  when  sued,  is  bound  to  bring  the  money  into 

court. 
If,  after  tender  made,  the  money  tendered  is  used  by  the  debtor  in  his  busi- 

tness,  and  mingled  with  his  other  money,  the  tender  is  not  valid. 

THIS  action  was  brought  to  foreclose  a  mortgage.  The 
defense  was  a  tender  of  the  amount  due,  in  United  States 
treasury  notes.  The  question  was,  whether  the  plaintiff  was 
entitled  to  recover  the  principal  and  all  the  interest,  or  interest 
only  to  the  time  of  the  tender.  The  mortgage  was  executed 
by  Nunns  and  Clark,  the  former  owners  of  the  premises,  to 
one  Ja^ues,  to  pecure  the  payment  of  $S000,  and  iQtere^t^ 
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prior  to  the  pasBage  of  the  legal  tender  act^  and  by  him^  a 
few  months  afterwards,  and  also  before  the  passage  of  the 
act,  assigned  to  the  plaintiff. 

The  mortgage,  by  its  terms,  was  for  part  of  the  purchase 
money  of  the  lot  on  which  the  banking  house  was  sabse- 
quently  erected.  The  mortgagors,  on  the  23d  of  April,  1857, 
conveyed  the  premises,  subject  to  the  mortgage,  to  "  The 
president  of  the  Bull's  Head  Bank,"  for  the  consideration 
of  $7800,  of  which  the  $5000  mortgage  constituted  the  prin- 
cipal part,  and  which  the  grantee,  by  express  covenant  in  the 
conveyance,  "agreed  to  satisfy  and  discharge.''  The  grantee, 
as  well  as  the'  grantors,  executed  the  conveyance,  and  there- 
after, from  time  to  time,  for  several  years,  paid  the  interest 
on  the  mortgage.  On  the  5th  of  August,  a  tender  was 
alleged  to  have  been  made  in  United  States  legal  tender  trea- 
sury notes,  and  refused ;  and  it  is  contended  that  no  interest 
accrued  from  that  time  forward. 

It  appears  that  the  notes  so  tendered  were,  immediately 
afterwards,  mixed  by  the  bank  with  its  other  funds,  and  em- 
ployed in  its  banking  business  ;  yielding  a  profit  of  from 
twelve  to  fifteen  per  cent  per  annum.  It  further  appeared  that 
the  plaintiff,  after  the  alleged  tender,  made  sundry  demands  of 
payment,  without  effect,  before  the  commencement  of  the  suit. 

The  defendant,  in  his  answer,  alleges  "  that,  simultaneously 
with  said  tender,  a  written  satisfiEtction  of  said  mortgage  was 
presented  to  said  plaintiff,  etc.,  etc.;"  and  he  prays,  by  way 
of  counter-claim,  that  the  plaintiff  may  be  compelled  to  ex- 
ecute and  acknowledge  a  sufficient  satisfaction  piece  "to 
discharge  the  mortgage  from  the  record." 

J.  J.  Boosevelty  plaintiff,  in  person.  I.  The  l^al  tender 
act  has  no  application  to  pre-existing  contracts. 

II.  If  it  has,  it  is  to  that  extent,  unconstitutional,  as  es- 
sentially impairing  vested  rights. 

III.  The  alleged  tender,  being  conditional,  requiring  the 
"simultaneous"  execution  of  a  full  satisfaction  piece,  was 
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of  no  effect  in  law.  '^  A  tender/'  says  Judge  Oomstock,  in 
KoHrighb  v.  Cody,  (21 N.  F.  Rep.  343,)  "must  be  unqualified 
by  any  conditions."  In  the  case  of  Wood  v.  Hitchcock^  (20 
Wend.  4tly)  it  was  held  "that  the  tender  of  a  sum  of  money, 
in  full  discharge  of  all  demands  of  the  creditor^  was  not 
good."  "  There  must  not  be  any  thing  raising  the  implica^ 
Hon  that  the  debtor  intended  to  cut  off  or  bar  the  claim  for 
any  amount  beyond  the  sum  tendered."  {See  also  The  Brooke  ^ 
lyn  Bank  v.  De  GrauWy  23  Wend.  342.) 

The  answer  does  not  deny — ^in  fact  it  avers — ^that  the  sum 
stated  was  tendered  to  the  plaintiff  tn  paymetd  of  theprin^ 
ctpal  and  interest  in  full;  which  is  further  confirmed  by  the 
simultaneous  demand  of  a  satisfaction  piece,  previously  pre- 
pared by  the  defendant,  and  simultaneously  presented  to  the 
plaintiff  for  his  signature.  The  answer  further  avers  that 
the  plaintiff,  "then  and  there,  refused  to  receive  the  said 
tender" 

lY.  The  several  demands,  made  subsequent  to  the  alleged 
tender,  revived  the  claim  to  interest,  and  nullified,  in  that 
respect,  the  effect  of  the  tender,  if  otherwise  good. 

y.  The  defense,  as  shown  by  the  first  answer,  proceeded 
upon  the  now  confessedly  erroneous  assumption  that  the 
tender  discharged  not  only  the  lien  but  the  debt.  The  first 
answer,  in  terms,  and  under  oath,  denied  that  there  was  due 
upon  the  mortgage  (after  the  tender,)  "  any  sum  of  money 
whatever y  either  for  principal  or  interest" — a  proposition 
too  monstrous  for  serious  argument,  and  yet  indicative  of  the 
whole  animus  of  the  defense. 

YI.  The  bank,  having  mixed  the  subject  of  the  tender 
with  its  other  funds,  is  liable,  at  the  option  of  the  plaintiff, 
either  to  a  fixed  rate  of  profit,  called  legal  interest,  or  to  the 
actual  profit,  if  ascertainable }  being,  in  this  case,  between 
twelve  and  fifteen  per  cent  per  annum.  (Depeyster  v.  Olark^ 
son,  2  Wend.  77.  Schieffelin  v.  Stewart^  1  John.  Oh.  Bep. 
620.) 

YII.  The  bank  having  set  up  a  counter«claim,  admissible 
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only  in  equity,  should  be  compelled  to  do  equity,  as  a  condi- 
tion to  the  relief  prayed  for  by  it. 

B.  T,  Kissam,  for  the  defendant.  I.  The  Court  of  Ap- 
peals, in  Meyer  v.  Booaevelty  (27  N.  T.  Rep.  400,)  having 
decided  that  the  laws  of  congress  making  United  States 
legal  tender  notes  a  legal  tender  are  constitutional,  and 
that  debts  can  be  paid  with  them,  tender  and  refusal  are 
tquivalevi  to  payment  in  respect  to  discharging  the  lien. 
(Kortright  v.  Gady,  21  N.  Y.  Rep.  343.)  Not  necessary  to 
show  a  continued  readiness  to  pay,  nor  to  bring  the  money 
into  court.  (Id.)  Tender  before  foreclosure  removed  the 
lien  of  the  mortgage.  {Farmertf  Fire  Ins.  and  Loan  Co, 
V.  Edwards,  26  Wend.  641.) 

II.  The  conveyance  by  Nunns  and  Clark  to  the  president 
of  the  Bull's  Head  Bank,  the  acceptance  thereof  by  him, 
and  the  agreement  on  his  part  to  discharye  the  mortgage^ 
is  not  in  any  form  or  manner  the  contract  of  the  bank,  nor 
is  it  in  any  respect  obligatory  on  said  bank.  1.  The  bank  is 
not  authorised  to  make  the  contract.  (Talmage  v.  Pett^ 
3  Seld.  328.  Bank  Com.  v.  St.  Lawrence  Banky  id.  513. 
Salstead  v.  The  Mayor,  dtc.  of  N.  7.  3  Comst.  430.)  2.  If 
within  the  powers  granted  by  the  act,  there  was  no  authority 
from  the  directors.  {Hoyt  v.  Thompson,  1  Seld.  320. 
McGullough  v.  Moss,  5  Den,  667.  2  R.  S.  5th  ed.  560,  §  194.) 
3.  The  contract  is  not  signed  by  the  cashier.  (2  R.  S.  5th 
ed.  560,  §  194  Arts  of  Asso.  art.  3,  §  1 ;  Art.  4,  §  2.)  The 
act  of  the  president  was  not  official,  and  is  inoperative. 
{National  Bank  v.  Norton,  1  Hill,  672.  Johnson  v.  Bush, 
3  Barh.  Gh.  207.)  The  contract  should  run  in  the  name 
of  the  corporation,  and  the  officers  should  have  signed  as 
such.  (Angell  &  Ames  on  Corp.  §  293.)  The  officers  can 
not  use  the  common  seal  without  the  authority  of  the  board 
of  directors. .  (Hoyt  v.  Thompson,  1  Seld.  320.)  As  to 
tender  and  demand  of  satisfaction  piece,  see  Stoddard  v. 
Hart^  (23  N.  T.  Rep.  556  ;)  Wilder  v.  Seely,  (8  Barb.  408 ;) 
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Coit  V.  Houston^  (3  John,  Cos,  250 ;)  Holmes  v.  Holmes^ 
(9  N.  r,  i?ei).  625.) 

Inqraham,  J.  1.  Although  my  opinion  of  the  constitu- 
tionality of  the  act  of  congress  on  this  subject,  as  applicable 
to  contracts  made  before  the  passage  of  the  law,  remains 
unchanged,  I  feel  bound,  under  the  decision  of  the  Court  of 
Appeals  in  Meyer  y.  Roosevelt j  to  decide  that  a  tender  in^ 
United  States  notes  is  sufficient. 

2.  The  evidence  of  the  authority  of  the  president  of  the 
bank  to  make  the  purchase,  and  the  subsequent  acts  of  the 
board  of  directors  as  to  ratifying  the  sale  and  accepting  the 
purchase,  with  the  proof  that  the  president  had  authority  to 
sign  for  the  bank,  and  affix  the  seal,  is  sufficient  to  hold  the 
bank  liable  on  the  covenant  in  the  deed.  The  general  author- 
ity to  purchase  the  lot  authorized  the  president  to  purchase 
on  such  terms  as  he  considered  for  the  interest  of  the  bank, 
and  if  he  thought  best,  to  purchase  subject  to  the  mortgage. 
That  was  a  part  of  the  purchase  money  they  were  bound 
to  pay. 

3.  The  tender,  when  made,  was  accompanied  by  a  satisfsic- 
tion  piece  which  the  plaintiff  was  requested  to  sign.  This 
he  was  not  bound  to  do.  The  money  should  be  tendered 
irrespective  of  any  other  act.  If  a  receipt  or  satisfaction 
piece  is  asked  for,  it  vitiates  the  tender.  {Ryder  v.  ToumS" 
end,  7  Dowl  &  Ryl  119.  Wood  v.  Hitchcock,  20  Wend. 
47.  Brooklyn  Bank  v.  De  Orauw,  (23  id.  340.)  A  party 
may  accept  the  amount  tendered,  and  then  bring  his  action 
for  the  balance.  (1  Camp.  N.  P.  181.)  This  he  could  not 
do  if  he  signed  a  satisfaction  piece. 

4.  The  conveyance  being  to  the  president  of  the  bank,  the 
covenant  must  of  necessity  be  in  the  same  way ;  and  as  the 
act  authorizes  the  use  of  the  title  as  president  of  the  bank, 
the  liability  arises  on  the  covenant  made  by  him,  in  the  same 
manner  and  to  the  same  extent  as  the  property  could  be  so 
conveyed. 
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6.  It  may  be  doubted  whether  a  tender  is  good  when  it 
appears  that  the  money  tendered  was  afterwards  used  by  the 
debtor  in  his  own  business,  and  mingled  with  his  other  money. 
He  is  to  keep  the  money  always  ready  to  pay  when  demanded, 
and  when  bills  are  tendered  in  payment  and  not  objected  to, 
the  same  bills  should  be  brought  into  court.  This  would  not 
be  necessary  to  discharge  a  lien,  but  it  might  be,  to  deprive  a 
creditor  of  interest  on  his  debt.  {Kortright  v.  Cady^  21 
N.  T.  Sep.  343.)  And  it  would  be  immaterial  whether  the 
tender  was  made  on  the  day  of  payment,  or  subsequently. 
(Farmers'  Fire  Insurance  and  Loan  Go.  v,  Edwards^  26 
Wend.  541.) 

There  is  pn)of  in  the  case  that  the  defendant,  after  the 
tender,  put  the  money  into  the  funds  of  the  bank,  and  used 
it  with  the  other  money  of  the  bank  in  its  ordinary  business. 
This  I  think  not  in  accordance  with  the  ordinary  rules  as 
to  tender.  A  party  who  makes  the  tender  is  bound  to  keep 
the  money  at  all  times  ready  for  payment  when  demanded, 
and  when  sued  is  bound  to  bring  the  money  into  court  And 
the  theory  upon  which  the  tender  of  the  debt  stays  the  int^- 
est  is,  that  the  debtor  is  obliged  to  keep  the  money  ready  to 
pay  on  demand.  Nelson,  Ch.  J.  in  Brooklyn  Bank  v.  De 
Orauwy  (23  Wend.  345,)  says:  ^^The  defendant  must  plead 
that  he  always  has  been  and  still  is  ready  with  the  mon^ 
tendered,  and  it  must  be  in  court  on  the  trial" 

The  stipulation  was  made  after  suit  brought,  and  does  not 
affect  the  question  as  to  the  validity  of  the  tender  before  suit. 

The  plaintiff  is  entitled  to  judgment  for  the  debt,  and 
interest. 

[Nbw  Tobk  Special  Tbbk,  April  2, 1866.    JiyrdbM,  Jnstioe.] 
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Wheneyer  it  appeora  in  the  proceedings  in  a  case  that  absent  parties,  who  should 
have  been  made  defendants,  have  by  stipulation  consented  to  be  bound  by 
the  judgment,  and  relinquished  all  title  and  claim  to  the  subject  matter  of  the 
action,  the  court  is  at  liberty  to  go  on,  without  their  presence,  to  final  judg- 
ment, as  against  the  defendants  named  in  the  pleadings. 

A  judgment  debtor  may  come  in  and  become  bound  by  the  decree,  where  the 
action  seeks  to  reach  property  held  in  trust  for  him  by  others. 

In  an  action  brought  by  a  judgment  creditor,  to  reach  and  apply  on  his  judg- 
ment, moneys  and  property  of  the  judgment  debtors  alleged  to  be  in  the 
hands  of  their  attorney  and  another  person,  and  to  be  by  them  fraudulently 
withheld  from  the  judgment  debtors  and  their  creditors,  one  of  the  judgment 
debtors  is  not  disqualified  as  a  witness,  on  the  ground  that  the  action  is 
prosecuted  for  his  immediate  benefit ;  the  benefit  to  him,  in  case  of  a  recovery, 
being  fnedUUe^  that  is,  through  the  medium  of  another — the  receiyer — and 
by  indirection,  in  the  payment  of  his  debts;  not  imiMdiaUy  by  putting  into 
his  hands  or  power  the  yery  proceeds  of  the  recovery. 

The  property  of  a  principal  or  client,  in  the  hands  of  an  attorney  or  agent^  is, 
in  legal  contemplation,  in  the  possession  of  the  principal.  It  may  therefore 
be  reached  and  applied  to  the  payment  of  the  debts  of  the  principal  or  client, 
by  any  process  that  acquires  his  title. 

If  the  relation  of  attorney  and  client,  or  principal  and  agent,  be  established, 
and  the  possession  of  the  property  be  shown  in  the  attorney  or  agent,  it  lies 
not  in  his  mouth  to  attack  the  source  of  his  principal's  title,  or  dispute  the 
obligation  to  surrender  it  to  the  creditors  of  the  latter,  on  any  ground  that 
his  principal,  if  himself  actually  possessed  of  the  property,  could  not  urge. 

Where  the  relation  of  attorney  and  client  exists,  no  infraction  or  evasion  of  its 

^  obligations  can  avail  to  vest  the  attorney  with  any  rights  interest  or  property 
which  his  duty  requires  him  to  seek  or  secure  for  his  client.  An  attorney 
can  not  acquire  for  himself,  as  agunst  his  client,  any  greater  right  by  the 
violation  of  his  duty  than  by  the  performance  of  it. 

Where  an  attorney  has  in  his  hands,  or  in  the  hands  of  another,  with  notice  of 
the  rights  of  judgment  creditors,  property  of  judgment  debtors,  his  clients, 
which  he  has  acquired  in  his  capacity  as  attorney,  or  in  violation  of  his  duties 
as  such,  a  court  of  equity  will,  at  the  suit  of  the  judgment  creditors,  enforce 
the  peculiar  trust  which  the  law  raises  upon  such  a  state  of  fSftcts. 

A  party  receiving  a  conveyance  under  and  in  execution  of  an  agreement  be- 
tween others,  which  is  in  equity  for  the  benefit  of  third  parties,  with  notice, 
or  charged  with  the  duty  of  inquiry,  must  be  held  to  take  subject  to  all  the 
rights  of  such  third  parties,  or  their  creditors. 

THIS  was  an  action  brought  by  the  plainti£F  as  a  judgment 
creditor  of  Joy  &  Webster,  to  reach  and  apply  on  his 
judgment  certain  moneys  and  property  of  Joy  &  Webster, 
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alleged  to  be  in  the  hands  of  their  attorney,  and  of  a  party 
co-operating  in  bad  faith  with  him,  and  by  them  to  be  fraud- 
iQently  withheld  from  Joy  &  Webster  and  their  creditors,  in 
violation  of  the  trust  and  duty  of  such  attorney.  The  case 
was  referred  to  referees,  who  reported  in  favor  of  the  plain- 
tiff; and  from  the  judgment  entered  upon  their  report,  the 
defendants  appealed  to  the  general  term. 

E.  W.  Sogers^  John  L.  Talcott,  and  JV^  Hilly  Jr.  for  the 
appellants. 

T.  G.  Welch  and  K  W.  Stoughton,  for  the  respondent. 

By  the  Court,  Davis,  P.  J.  The  objection  that  Joy 
&  Webster  were  not  made  parties  to  this  action  can  not  now 
be  made  by  the  defendants.  Every  fact  to  show  the  pro- 
priety or  necessity  of  making  them  parties,  distinctly  appeared 
upon  the  face  of  the  complaint.  It  was  the  duty  of  the  de- 
fendants to  have  demurred  for  defect  of  parties.  (Code, 
§  144.)  Not  having  done  so,  the  defendants  have  waived  the 
objection  and  can  not^  be  allowed  to  insist  upon  it  here. 
(Code,  §  148.)  The  defendants  must  be  regarded  as  hav- 
ing expressly  consented  to  waive  this  objection,  and  ought 
not  to  be  heard  at  all  upon  it  except  as  amici  curice. 

It  is  the  duty  of  the  court,  therefore,  to  proceed  to  the 
determination  of  the  merits  of  the  case,  if  it  can  be  done, 
.  "without  prejudice  to  the  rights  of  others,  or  by  saving  their 
rights ;"  but  if  a  complete  determination  of  the  controversy 
can  not  be  had  without  the  presence  of  other  parties,  the 
court  must  cause  them  to  be  brought  in.  (Code,  §  122.) 
The  only  authority  the  court  possesses  in  this  contingency  is 
to  "catwe  them"  (the  other  parties)  to  be  brought  in,  and 
for  this  purpose  either  to  make  the  necessary  amendment  by 
adding  those  parties  with  their  assent,  or  to  order  the  cause 
to  stand  over  for  the  purpose  of  bringing  them  in.  By  the 
173d  section  of  the  Oode^  the  court  may^  before  or  after 
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judgment,  and  on  ench  terms  as  may  be  proper,  amend  anj 
pleading  or  proceeding  by  adding  or  striking  out  the  name  of 
any  party,  &c.;  and  the  174th  section,  in  still  broader  terms, 
declares  that  whenever  any  proceeding  taken  by  a  party  fails 
to  conform  in  v^y  respect  to  the  provisions  of  the  Code,  the 
court  may  permit  an  amendment  of  such  proceedings  so  as  to 
make  it  conformable  thereto.  I  have  no  doubt  the  court  has 
power,  in  the  present  stage  of  this  action,  to  amend  the 
pleadings  and  proceedings  by  adding  the  names  of  Joy 
&  Webster  with  their  assent,  and  am  strongly  inclined  to 
think  it  ought  to  be  done  upon  what  is  now  before  us.  The 
defendants  would  be  in  no  sense  prejudiced  by  allowing  it. 

The  evidence  of  each  of  the  defendants  is  fully  before  us. 
It  was  taken  without  exclusion  of  any  part,  and  without 
objection,  except  the  general  one  made  on  the  argument  and 
overruled  by  the  referees ;  and  although  the  referees  received 
the  evidence  of  each  defendant  on  behalf  of  the  other  only, 
we  are  at  liberty  to  give  the  evidence  of  each  fiill  effect  in  his 
own  behalf,  if  the  rules  for  the  examination  of  parties  estab- 
lished by  the  Code  require  it,  which  can  hardly  be  claimed. 

The  referees  received  in  evidence  and  acted  upon  the 
instrument  executed  and  acknowledged  by  both  Joy  &  Web- 
ster and  entitled  in  this  cause,  relinquishing  to  the  plaintiff 
all  their  rights  to  the  subject  matter  of  the  action,  and  stipu- 
lating and  agreeing  to  be  bound  by  the  judgment  in  this 
action.  It  was  a  matter  of  discretion  with  the  referees 
whether  to  receive  this  instrument  or  not.  It  did  not  affect 
the  merits  of  the  issues  in  any  degree,  and  I  see  no  right  in 
the  defendants  to  object  to  it,  so  far  aa  its  effect  upon  the 
simple  question  of  parties  is  concerned. 

Undoubtedly  Joy  &  Webster  might  have  come  in  by  stip- 
ulation and  consented  to  be  made  parties,  and  that  the  com- 
plaint be  taken  pro  confesso  as  against  them,  and  the  present 
defendants  would  not  have  been  heard  to  object.  No  change 
in  the  issues  would  be  produced,  no  additional  allegations 
required,  and  the  simple  adding  of  their  names  would  be  all 
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the  court  would  be  called  upon  to  perfonn.  Such  a  course 
would  not  be  without  precedent  under  the  less  flexible 
practice  of  the  Court  of  Chancery.  In  White  v.  HcUl^ 
(1  BtMS,  and  MylnCy  332,)  a  party  was  permitted  to  inter- 
vene as  a  defendant  after  the  cause  had  been  heard  on  further 
directions,  he  submitting  to  be  bound  by  the  previous  pro- 
ceedings, the  court  saying  there  was  no  objection  to  placing 
him,  as  to  future  proceedings,  in  the  same  situation  as  if  he 
had  been  a  party  from  the  first.  Pitt  v.  Brewster y  (1  Dick. 
37 ;  Bannister  v.  Way,  (2  id.)  and  other  cases  were  relied 
upon  as  authority  for  this  course. 

It  seems  to  me  the  legitimate  e£Pect  of  the  stipulation  is 
precisely  the  same  as  the  consent  to  be  made  a  party  in  the 
cases  cited.  Joy  &  Webster  relinquish  to  the  plaintiff 
what  he  would  get  if  they  were  parties,  all  their  right,  title, 
claim  and  interest,  in  the  subject  matter  of  this  action,  and 
^^stipiUate  and  agree  to  be  bound  by  the  Judgment  in  this 
action"  This  is  fully  equivalent  to  an  express  consent  to 
every  step  necessary  to  make  them  bound  by  the  judgment, 
and  I  would  have  had  no  hesitation  at  special  term,  in  allow- 
ing the  plaintiff  to  insert  their  names  on  filing  this  stipulation, 
duly  proved  as  it  is,  and  taking  such  order  as  would  give  full 
effect  as  against  them  to  the  judgment  that  might  be  ren- 
dered ;  and  it  seems  to  me  the  court,  under  the  ample  powers 
conferred  by  the  Code,  may  still  do  this,  nunc  pro  tunc  if 
necessary,  to  prevent  a  failure  of  justice  for  want  of  necessary 
parties.     (Cbcfe,  ub,  sup,  and  §  176.) 

But  if  Joy  &  Webster  can  not  thus  be  made  parties  by 
amendment,  it  becomes  material  to  inquire  whether  it  appears 
to  the  court,  in  this  case,  that  a  complete  determination  of 
the  controversey  can  not  be  had  without  them  as  parties. 
It  must  be  seen  that  the  controversy  between  the  parties 
already  in^  can  not  be  completely  determined,  before  we 
arrest  a  case  to  secure  the  presence  of  others.  Not  that  the 
controversy  that  might  arise  with  the  new  parties  on  the 
issues,  &s  they  might  be  changed  by  bringing  in  new  parties, 
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but  that  the  controverBy  now  actually  exigting  withont  them, 
can  not  be  determined.  It  is  obvious  that  the  court  should 
require  a  plain  case,  where  the  defendants  have  themselves 
waived  all  right  to  (Object,  before,  of  its  own  motion,  it  steps 
in  to  demand  the  presence  of  other  parties ;  and  I  am  of. 
opinion  that  when  it  appears  in  the  proceedings  in  the  case, 
that  the  absent  parties,  who  should  have  been  defendants 
only,  have  by  stipulation  consented  to  be  bound  by  the  judg- 
ment, and  relinquished  all  title  and  claim  in  the  subject 
matter  of  the  action,  the  court  is  at  liberty  to  go  on  without 
their  presence  to  final  judgment,  as  against  the  defendants 
named  in  the  pleadings.  This  course  is  not  without  anal- 
ogous action  on  the  part  of  the  court,  which  should  be 
regarded  as  a  precedent.  In  Harvey  v.  Cookey  (3  Bu88.  34,) 
a  defect  of  parties  was  cured  at  the  hearing  by  the  undei*- 
taking  of  the  plaintiff  to  give  effect  to  the  utmost  rights 
which  the  absent  party  could  have  claimed,  those  rights 
being  such  as  did  not  affect  the  rights  of  the  defendants. 
This  case  is  at  least  authority  for  the  action  of  the  court  in 
respect  to  absent  defendants  upon  matters  dehors  the  record ; 
and  it  was  in  a  case  where  the  defendants  probably  might 
have  urged  their  absence  as  an  objection,  which  the  defendants 
in  this  case,  as  we  have  seen,  are  not  at  liberty  to  do.  In 
Kelly  Y.  Israel,  (11  Paige,  147,)  De  Launay  had  not  been 
made  a  party  to  several  foreclosure  suits  in  which  he  with 
others  were  asking  the  aid  of  the  court,  to  enforce  the  decrees^ 
by  requiring  the  complainant  to  proceed  to  a  sale,  or  to  assign 
the  decrees  on  receiving  the  amounts  due  thereon.  De 
Launay  was  the  assignee  of  a  mortgage  assigned  to  him 
before  the  commencement  of  the  suits ;  and  on  the  sugges- 
tion of  the  Chancellor,  that  it  might  be  doubtful  whether  his 
equity  of  redemption  would  be  barred  by  the  decrees,  his 
counsel  procured  from  him  a  written  stipulation,  which  was 
filed,  consenting  to  be  bound  by  the  decree  in  the  last  of  the 
three  causes,  in  the  same  manner  as  if  he  had  been  made  a 
defendant  in  the  suit.    The  Chancellor  held  that  the  mere 
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consent  of  a  party  not  affected  by  the  decree  to  come  in  and 
be  bound  by  such  decree,  is  not  of  itself  suflScient  to  author- 
ize him  to  interfere  in  the  suit ;  but  in  disposing  of  the 
appeal,  he  directed  an  order  to  be  entered  in  the  causes 
requiring  the  master  to  proceed  to  sell  the  premises,  and 
directing,  amongst  other  things,  that  the  purchaser  take  the 
premises  discharged  of  all  equity  of  redemption  on  the  part 
of  De  Launay,  "according  to  his  stipulation  filed  in  the 
third  of  the  above  causes,  in  the  same  manner  as  if  he  was  a 
party  to  the  suit,  and  with  the  same  right  to  De  Launay  to 
the  surplus  proceeds  of  the  sale  as  if  he  had  been  made  such 
party  in  regard  to  his  subsequent  incumbrance;"  thus,  in 
effect,  holding  that  the  absent  party  could  not  come  in  on  his 
mere  stipulation,  and  assume  an  offensive  or  active  attitude 
in  the  cause,  as  against  the  other  parties,  they  objecting,  but 
might  in  that  manner  bind  himself  as  a  passive  defendant, 
by  the  decree  already  taken  and  the  proceedings  yet  to  be  had 
in  the  causes ;  and  the  Chancellor  went  further  and  gave  to 
De  Launay  the  right  to  become  an  actor  in  respect  to  the 
surplus,  precisely  as  if  made  a  defendant  to  the  original 
actions,  and  appearing  therein  by  solicitor. 

It  is  not  easy  to  perceive  why  the  same  practice  should  not 
allow  a  judgment  debtor  to  come  in  and  become  bound  by  the 
decree,  where  the  action  seeks  to  reach  property  held  in  trust 
for  him  by  others.  For  instance,  if  the  bill  be  filed  against 
a  general  assignee  to  reach  the  assigned  property  and  apply 
it  on  judgments  against  the  assignor — if  the  latter  be  not  a 
party,  but  shall  stipulate  in  the  action  to  be  bound  by  the 
judgment  and  proceeding  therein — why  would  not  the 
assignee  be  protected  by  a  judgment  based  upon  and  reciting 
the  stipulation,  as  the  order  in  Kelly  v.  Ithrael  did  ?  And 
if  the  stipulation  is  filed  with  and  made  part  of  the  roll,  why 
is  it  not  a  complete  estoppel  upon  the  party  making  it,  so  as« 
to  be  used  as  a  bar  to  any  claim  he  could  subsequently  insti- 
tute against  the  assignee  ? 

But  the  precise  point  to  be  determined  ia,  whether  the 


ERIE-EEBRRART,  1859.  59I 


Cowing  V.  Greene. 


controversy  between  the  present  parties  can  be  completely 
determined  as  the  case  now  stands ;  and  the  bearing  of  the 
stipulation  on  this  question  is,  it  seems  to  me,  when  taken  in 
connection  with  the  defendants'  legal  waiver  of  the  making 
of  Joy  '&  Webster  parties,  sufficient  to  warrant  the  court  in 
disposing  of  the  case  on  its  merits,  and  so  framing  the  decree, 
if  for  the  plaintiff,  that  the  stipulation  in  the  cause  will  pro- 
tect the  defendants,  and  foreclose  all  equities  of  the  parties 
making  it. 

It  is  objected  by  the  defendants  that  the  referees  erred  in 
receiving  the  testimony  of  Walter  Joy  as  a  witness,  on  the 
ground  that  the  action  is  prosecuted  for  his  immediate  bene- 
fit. To  sustain  this  objection,  the  defendants  rely  on  the  case 
of  Vanduzen  v.  Worrell^  (18  Barb.  409.)  That  case  is  dis- 
tinguishable from  this  in  its  facts,  so  far  as  that  the  moneys 
for.  which  the  action  was  brought  were  already  adjudged  to 
be  applied,  when  recovered,  to  the  judgment  against  the  de- 
fendant, in  which  the  supplementary  proceedings  wherein  the 
plaintiff  was  appointed  receiver,  were  had.  But  the  Court 
of  Appeals  have  in  effect  overruled  that  case,  and  established 
a  test  of  immediate  benefit  which  is  to  govern  all  cases  of 
this  character.  The  conflict  of  views  in  this  court  in  the 
various  districts,  and  between  this  court  and  the  Superior 
Court  of  the  city  of  New  York,  ought,  it  seems  to  me,  to  be 
regarded  as  definitely  disposed  of  by  the  court  of  last  resort,  to 
whose  decision  we  are  all  equally  bound  to  defer.  The  whole 
question  turns  on  theforceof  the  word  "  immediate."  In  Wash- 
ington  Bank  v.  Palmer y  (2  Sand/,  688,)  the  court  held  in  effect 
that  to  render  the  witness  the  person  for  whose  immediate 
bene^fit  the  action  is  prosecuted,  the  money  recovered  must  go 
directly  into  his  hands  as  his  property.  In  Bank  of  Charles- 
ton V.  Emeric  <&  Davenne,  (Id,  718,)  the  defendant  Davenne 
#7as  primarily  liable  for  the  debt.  He  was  called  by  the 
plaintiff  against  his  co-defendant  and  objected  to  as  incompe- 
tent. It  is  clear  the  recovery  would  directly  apply  to  pay  his 
debt,  but  the  court  said  he  was  not  the  person  for  whose  im- 
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mediate  benefit  the  suit  was  prosecuted,  within  the  meaning 
of  section  399  of  the  Code,  and  that  that  section  applies  only 
to  a  person  into  whose  hands  the  money  collected  in  the  suit 
will  necessarily  go  when  it  is  received,  or  who  might  take  it 
from  the  sheriff  or  attorney  as  his  own.  In  2Veeman  v. 
Spalding f  (2  Kerti,  373,)  Buggies,  J.  quotes  and  adopts  this 
language,  and  adds,  ^^  it  does  not  apply  when  the  money  can 
not  immediately,  although  it  may  ultimately,  go  into  his 
hands."  I  refer  to  th^  language  of  those  cases,  because  they 
are  cited  and  approved  by  the  learned  judge  who  pronounced 
the  opinion  of  the  Court  of  Appeals  in  what  I  regard  as  the 
controlling  case.  In  Butler  v.  Patteraon^  (3  Kern.  292,) 
the  meaning  of  the  section  of  the  Code  in  question  is  defi- 
nitely established.  "  We  must  recur,"  says  Denio,  J.  "  to 
the  word  immediate,  and  endeavor  to  ascertain  its  meaning 
in  the  connection  in  which  it  is  used,  and  I  think  it  may 
safely  be  affirmed  that  an  action  can  not  be  said  to  be  pros<>- 
cuted  for  the  immediate  benefit  of  a  person  unless  such  person 
would  have  a  right  to  the  amount  recovered,  or  some  portion 
of  it,  as  soon  as  it  shall  be  recovered  by  the  nominal  plaintiff 
It  should  at  least  be  a  case  where  he  could  maintain  an 
action  against  such  nominal  plaintiff  for  money  had  and 
received  by  him  to  the  witness'  use.  I  do  not  say  that  every 
such  case  would  be  within  the  exception,  but  I  am  confident 
that  unless  the  witness'  connection  with  the  cause  of  action 
will  entitle  him  to  bring  such  a  suit  as  soon  as  the  nominal 
plaintiff  has  collected  the  money,  he  is  not  disqualified  by 
the  provision  under  consideration." 

Within  this  rule  the  cases  relied  on  by  the  defendants  can 
not,  in  my  judgment,  be  upheld,  nor  can  the  defendant  Joy 
be  justly  claimed  to  have  had  a  disqualifying  interest.  The 
recovery,  if  any,  must  go  into  the  hands  of  a  receiver,  to  be 
by  him  applied  to  the  payment  of  the  costs  of  the  proceed- 
ings and  the  judgments  mentioned  in  the  complaint,  in  which 
event  Joy  would  doubtless  be  benefited  by  the  payment  of 
his  debts,  but  never  upon  a  dollar  of  the  money  can  he  lay 
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his  handsy  nor  under  any  circumstances  could  he  maintain 
for  it  an  action  for  money  had  and  received  to  his  use,  against 
the  receiver,  or  .the  plaintiff,  or  any  person. 

The  benefit  to  him,  if  a  recovery  be  had,  is  mediate^  that 
is,  through  the  medium  of  another,  and  by  indirection  in 
the  payment  of  his  debts ;  not  immediate  by  putting  into 
his  hands  or  power  the  very  proceeds  of  the  recovery.  Joy 
was  therefore  a  competent  witness. 

The  letters  of  Walter  Joy  to  Greene,  and  of  Greene  to 
Joy,  dated  respectively,  December  20,  1852,  December  24, 
1852,  and  December  27,  1852,  were  not  admissible  against 
the  defendant  Howard.  Greene  had  no  power  to  make  ad- 
missions binding  upon  Howard,  at  that  time.  There  seems 
however  to  be  no  substantial  objection  to  their  admissibility 
against  Greene,  and  the  objection  taken  by  the  defendants  at 
folio  408  of  the  case  is  insufficient  to  make  their  admission 
erroneous  even  as  against  Howard.  The  objection  there  stated 
is  that  they  were  "inadmissible  against  either  defendant," 
and  such  an  objection  is  not  well  taken  if  the  letters  could 
be  received  for  any  purpose  against  either.  But  if  we  con- 
sider them  properly  objected  to  by  Howard,  there  is  nothing 
in  the  case  to  show  that  they  were  received,  as  against  him, 
by  the  referees,  and  nothing  in  the  letters  would  indicate 
that  they  must  necessarily  have  prejudiced  him.  It  was  the 
duty  of  the  defendant  Howard  to  have  presented  his  sepa- 
rate objection,  and  to  have  had  the  referees  pass  distinctly 
on  the  question  of  the  admissibility  of  those  letters  against 
him,  so  that  the  court  could  now  see  that  he  was,  or  might 
have  been,  prejudiced  by  the  decision. 

As  to  the  correspondence  of  the  parties  prior  to  the  agree- 
ment between  Greene  and  Howard,  in  December,  1850,  they 
were,  it  seems  to  me,  admissible  against  both  the  parties,  as^ 
tending  to  establish  the  relation  of  attorney  ^nd  client  between 
Ghreene  and  Joy  &  Webster,  upon  the  existence  of  which 
relation  the  rights  of  the  plaintiff  against  both  defendants 
must  depend.    As  part  of  the  res  gestcs^  tbe^  aro  to  b9 
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regarded  as  acta^  not  as  admissions,  and  as  they  precede  the 
agreement  between  Howard  and  Greene,  on  which  the  former 
relies,  it  is  not  apparent  that  they  should  have  been  rejected 
as  against  Howard ;  but  if  this  position  be  not  sound,  as 
respects  all  or  any  part  of  them,  the  same  answer  may  be 
made  that  applies  to  the  lett/crs  of  1852 :  that  the  objection 
was  not  su£5Lciently  definite,  and  that  it  does  not  distinctly 
appear  that  the  referees  received  the  letters,  or  to  what  extent 
they  received  them,  if  at  all,  as  against  the  defendant  Howard. 

That  they  were  proper  evidence  against  Greene,  there 
seems  no  reason  to  doubt.  Hence  it  was  the  duty  of  the 
other  defendant  to  make  his  objection,  and  obtain  the  decis- 
ion of  the  referees,  in  such  form  that  we  could  clearly  see 
the  error  of  which  he  now  complains. 

Upon  the  merits  of  this  case,  I  propose  to  do  little  more 
than  to  state  the  conclusions  to  which  jny  mind  has  been  led 
by  a  careful  and  anxious  study  of  the  evidence,  and  to  indi- 
cate briefly  the  legal  principles  upon  which  I  suppose  those 
conclusions  may  be  vindicated.  My  brother  Marvin  has 
elaborately  examined  and  carefully  analyzed  the  evidence, 
and  with  the  result  of  his  labors,  and  with  the  manner  in 
which  they  have  been  performed,  I  am  entirely  content.  In 
its  true  theory,  this  action  is  brought  by  the  plaintiff,  as  a 
judgment  creditor  of  Joy  &  Webster,  to  reach  and  apply  on 
his  judgment  certain  moneys  and  property  of  the  latter 
alleged  to  be  in  the  hands  of  their  attorney,  and  of  a  party 
co-operating  in  bad  faith  with  him,  and  by  them  to  be  fraud- 
ulently withheld  from  Joy  &  Webster  and  their  creditors,  in 
violation  of  the  trust  and  duty  of  such  attorney.  It  is  not 
essential  here  to  discuss  the  relations  between  attorney  and 
client,  and  the  duties  which  the  former  owes  to  the  latter. 
The  experience  of  centuries  illustrates  the  sacredness  of  their 
character,  and  teaches  the  importance  of  maintaining  and 
enforcing  them  with  unshrinking  firmness.  In  our  own 
country,  where  the  well  being  of  society  depends  so  largely 
upon  the  integrity  of  the  legal  profession^  the  duty  to  com-- 
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mand  it,  which  courts  owe  to  the  public,  to  the  bar,  and  to 
themselves,  is  too  obvious  to  suffer  comment. 

The  property  of  a  prmcipal  or  client,  in  the  hands  of  an 
attorney  or  agent,  is,  in  legal  contemplation,  in  the  posses- 
sion of  the  principal.  It  may,  therefore,  be  reached  and 
applied  to  the  payment  of  the  debts  of  the  principal  or 
client,  by  any  process  that  acquires  his  title.  If  the  relation 
of  attorney  and  client,  or  principal  and  agent,  be  established, 
and  the*  possession  of  the  property  be  shown  in  him,  it  lies 
not  in  the  mouth  of  the  agent  or  attorney  to  attack  the 
source  of  his  principal's  title,  or  dispute  the  obligation  to 
surrender  it  to  his  creditors,  on  any  ground  that  his  principal, 
if  himself  actually  possessed  of  the  property,  could  not  urge. 
The  attorney  may,  of  course,  deny  and  litigate  the  existence 
of  the  relation,  or,  conceding  that,  may  vindicate  his  lien, 
and  defend  his  possession  so  far  as  to  secure  the  lien, 
but,  beyond  these,  his  very  identity  as  agent  is  in  complete 
legal  absorption  with  his  principal.  The  statute  of  uses  and 
trusts  has  no  application  whatever  to  this  relation,  nor  to  the 
rights  and  duties  springing  out  of  it.  It  depends  upon  no 
statute  for  its  existence,  but  rests  upon  principles  more  stable 
than  statutes,  in  accordance  with  which  its  duties  and  obli- 
gations are  enforced. 

In  the  view  whith  I  have  taken  of  this  case  we  are,  there- 
fore, not  encumbered  with  the  consideration  of  the  statute 
of  uses  and  trusts,  nor  of  the  statute  of  frauds,  which  has 
been  so  ably  and  elaborately  pressed  upon  us  by  the  appel- 
lant's counsel.  We  have  to  enquire,  only,  whether  the  attor- 
ney of  Joy  &  Webster  has  in  his  hands,  or  in  the  hands  of 
another,  with  notice  of  their  rights^  property  which  he  has 
acquired  in  that  capacity,  or  in  violation  of  his  duties  as 
such  attorney  ;  and  discovering  this  to  be  so,  to  enforce  the 
peculiar  trust  which  the  law  raises  upon  such  a  state  of  facts, 
in  favor  of  the  creditors  of  his  clients.  If  Joy  &  Webster 
were  the  actual  possessors  of  this  property,  having  received 
it  through  Gree^Q^  who,  a^  their  ^^ttomey^  had  pucc^sfuUy 
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defended  the. state  mortgage  in  the  name  of  Hosea  Webster, 
and  as  the  result  of  their  ^^ expectations *and  confidence"  in 
him,  or  of  some  arrangement  made  with  Hosea  by  their  attor- 
ney, could  they  be  heard  to  allege  the  objections  now  urged 
by  Greene  as  to  the  character  of  the  arrangement  with  Hosea ; 
as  to  the  yalidity  of  the  trust  while  the  property  was  in  his 
hands,  the  non-existence  of  written  evidence  of  the  arrange- 
ment, the  indefinite  nature  of  the  hope  or  expectation  of  his 
generosity  or  justice,  or  the  effects  of  the  transaction  as  a 
fraud  upon  their  general  creditors  ?  All  thes6  objections 
would  be,  answered  by  the  fact  that  the  arrangement,  what- 
ever it  was,  had  been  executed,  and  that  the  property  in 
Joy  &  Webster's  hands,  which  was  the  fruit  of.it,  is  a  fund 
out  of  which  their  creditors  are  entitled  to  be  paid.  And 
the  same  answer  is  applicable  with  equal  force,  when  once  it  is 
established,  that  the  property  is  in  the  hands  of  their  attorney. 

I  regard  it  also  as  a  sound  principle  that  an  attorney  can 
acquire  for  himself,  as  against  his  client,  no  greater  right  by 
the  violation  of  his  duty  than  by  the  performance  of  it. 
Where  the  relation  exists,  no  infraction  or  evasion  of  its  obli- 
gations can  avail  to  vest  the  attorney  with  any  right,  interest 
or  property  which  his  duty  required  him  to  seek  or  secure  for 
his  client. 

Whatever  doubts  might,  under  other  circumstances,  be 
entertained,  we  must  assume,  for  the  purposes  of  this  case, 
that  the  defense  of  the  state  mortgage  was  a  valid  and  lawful 
one.  The  assignee  of  Joy  &  Webster,  in  the  exercise  of  his 
discretion,  acting  under  the  advice  of  his  counsel,  had  con- 
cluded that  the  defense  could  not  be  sustained,  and  that  it 
was  his  duty  to  abandon  it  rather  than  incur  further  expense. 
We  have  no  right  to  consider  his  motives  in  coming  to  this 
conclusion  any  otherwise  than  pure  and  proper.  It  was  his 
duty  then,  if  opportunity  offered,  to  realize  for  his  trust  as 
much  as  practicable  for  the  equity  of  redemption  then  in  his 
hands,  and  nothing  appears  to  show  that  in  the  view  he  enter- 
tained of  the  defense,  the  sale  at  $1000  was  not  a  proper  one. 
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In  this  state  of  facts,  if  Joy  &  Webster,  having  confidence 
in  their  counsel,  an,d  believing  the  defense  a  substantial  one, 
and  becoming  satisfied  that  it  would  be  abandoned  by  the 
assignee,  should  take  steps  to  ensure  the  making  of  the 
defense  and  the  application  of  the  property  to  the  payment 
of  their  debts  through  the  instrumentality  of  some  judgment 
creditor,  who  was  or  could  be  placed  in  a  situation  to  urge 
thQ  defense,  it  is  not  easy  to  see  what  just  ground  of  com- 
plaint the  creditors  whom  the  assignee  represented  could 
have  against  that  course.  Nor  is  it  perceived  that  there  is 
any  thing  unlawful  in  their  retaining  an  attorney  and  counsel 
to  pursue  the  necessary  steps  to  attain  that  object.  Hosea 
Webster  was  a  creditor  who  was  then,  or  could  be  put  in  the 
necessary  position  to  make  the  defense.  He  was  a  large  judg- 
ment creditor  of  Joy  &  Webster.  He  was  a  brother  of  one 
and  a  relative  of  the  other,  and  likely  to  feel  a  personal 
interest  in  their  being  relieved  from  their  heavy  indebtedness. 
If  the  property  passed  into  his  hands,  at  worst  it  would  prob- 
ably operate  to  extinguish  his  demands,  and  they  had  that 
degree  of  confidence  in  him  to  ^'hope  and  expect''  that  he 
would  aUow  some  portion  of  it  to  be  used  in  the  discharge 
or  compromise  of  their  other  indebtedness.  The  referees 
have  found  that  they  employed  the  defendant  Greene,  as 
their  attorney,  to  accomplish  this  object,  satisfied  that  its 
accomplishment  would  enure  in  some  form  to  their  benefit, 
and  that  Greene  undertook,  in  that  capacity,  to  do  this  in 
their  behalf  Without  reviewing  here  the  evidence  on  which 
it  is  based,  it  is  sufficient  to  say  that  I  am  satisfied  with  the 
finding,  and  that  this  undertaking  of  Greene  carried  with  it 
and  impressed  upon  him,  as  between  Joy  &  Webster  and 
himself,  all  the  obligations  and  duties  of  attorney  and  client. 

It  is  palpable  that  Hosea  Webster  was  not  willing  to  risk 
or  incur  the  expense  of  this  defense.  He  was  Without  con- 
fidence in  it,  and  was  entirely  willing  to  make  such  arrange- 
ments as  would  give  him  a  chance  to  have  its  benefits 
without  incurring'  its  hazards.    The  steps  that  put  him  in  a 
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position  to  defend  beneficially  to  himself,  had  been  taken  by 
Greene  without  his  consent  or  knowledge,. and  as  the  referees 
find,  upon  the  retainer  of  Joy  &  Webster.  What  arrange- 
ments could  the  attorney  thus  situated  make  in  respect  to  the 
subject  of  the  litigation  for  his  private  benefit  in  hostility  to 
the  interests  of  the  clients  who  had  retained  him  to  manage 
it  ?  Certainly  none.  What  if  their  expectation  and  confi- 
dence in  the  benefits  to  be  realized  were  vague,  ill-defined, 
and  possibly  barren  ?  Does  this  authorize  their  attorney, 
employed  and  undertaking  to  do  that  which  might  perhaps 
bring  them  to  firuition  to  thwart  and  defeat  them  for  his 
private  gain  ?  Is  not  the  fact  that  the  attorney  could  and 
did  enter  into  an  agreement  to  secure  to  himself  two  thirds 
of  the  property  at  stake,  the  best  possible  illustration  that 
the  expectation  and  confidence  of  his  clients  in  Hosea  Web- 
ster were  not  misplaced,  and  that  a  faithful  discharge  of  his 
duty  might  have  secured  to  them  or  their  creditors  the 
benefits  which  its  violation  bargained  for  himself  ?  It  seems 
indeed  an  ungracious  answer  to  say,  that  possibly  Hosea 
Webster  might  in  the  end  have  disappointed  their  confidence, 
and  that  therefore  the  attorney  could  anticipate  the  contin- 
gency by  disappointing  it  himself.  His  duty  would  have 
been  discharged  when  he  had  carried  the  defense  to  a  suc- 
cessful issue,  and  thus  placed  in  the  hands  of  Hosea  Websta* 
the  fruits  of  the  litigation.  No  responsibility  would  rest 
upon  hiia  if  Hosea  should^  subsequently  defeat  the  expecta- 
tion of  his  clients ;  nor  was  it  important  for  him  to  enquire 
or  know  whether  their  expectation  could  be  lawfully  enforced 
by  action  or  not.  That  risk  was  upon  his  clients,  not  upon 
him,  and  when  he  should  have  aphieved  the  end  for  which  he 
was  retained,  his  responsibility  would  have  terminated^  how- 
ever sorely  disappointed  the  hopes  of  his  clients  might  have 
proved  to  have  been. 

The  agreement  into  which  Greene  entered  with  Hosea 
Webster  was  to  secure  a  conveyance  to  himself  of  two  thirds 
of  the  property,  after  a  successful  termination  of  the  suit 
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By  such  a  determination  of  the  suit  with  the  state,  the 
property  would  be  fully  vested  in  Hosea  Webster.  Thus  far 
the  result  would  accord  with  the  retainer ;  but  the  very 
object  of  the  retainer  was  to  give  Joy  &  Webster,  through 
their  other  creditors,  the  benefit  of  whatever  arrangement 
could  be  made  with  Hosea  Webster.  Greene's  employment, 
if  any  there  were,  was  precisely  in  hac  re.  An  arrangement 
was  made  in  advance  with  Hosea  Webster,  to  be  consumma-  ^ 
ted  at  the  conclusion  of  the  action.  It  provided  for  the 
conveyance  to  the  attorney,  or  on  his^appointment,  of  two 
thirds  of  the  property.  It  is  not  expressed  that  this  con* 
veyance  is  to  be  for  the  benefit  of  his  clients  ;  or  that  they 
or  their  creditors  are  to  be  the  appointed  grantees,  but  the 
law  supplies  this  omission,  and  does  for  the  attorney  and  his 
agreement  precisely  what  his  retainer  required  him  to  do. 

For  the  expenses  of  the  litigation  which  he  was  employed 
to  conduct  in  the  name  of  Hosea  Webster,  those  who 
employed  him  were  of  .course  responsible.  He  had  the  right 
to  look  to  Joy  &  Webster  for  them ;  and  the  arrangement 
which  relieves  Hosea  from  all  cost  and  charges,  therefore 
militates  nothing  against  Greene's  relation  to  Joy  &  Webster. 
What  of  benefit  he  took  under  the  agreement  was  for  them; 
what  of  liability  he  incurred,  was  that  already  existing 
against  them  by  reason  of  their  retainer  of  him,  and  for 
which  he  was  entitled  to  be  indemnified. 

My  conclusion  from  these  views  is  that  Greene,  upon  enter- 
ing into  the  agreement  with  Hosea  Webster,  became  eo 
instanti  a  trustee  for  Joy  &  Webster  and  their  creditors,  of 
all  rights  and  benefits  secured  by  the  agreement,  and  that,  as 
to  any  interest  that  he  subsequently  acquired  in  the  property, 
the  same  relation  continues  to  exist. 

The  referees  have  found  that  the  defendant  Howard  took 
the  conveyance  of  the  property  from  Hosea  Webster,  "with 
notice  of  the  adverse  claims  of  Joy  &  Webster,  and  of  the 
plaintiff,  to  two  thirds  thereof."  The  agreement  into  which 
he  entered  with  Greene  in  December,  1850,  after  the  agree^ 
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ment  between  the  latter  and  Hosea  Webster,  was  in  writing, 
and  is  now  lost.  It  stipulated,  in  substance,  according  to 
the  testimony  of  Greene,  that  Howard's  interest,  in  case  of 
success,  should  be  half  of  Greene's  interest,  "  or  one  third  of 
the  whole,"  on  condition  ^^  that  he  should  pay  the  money 
necessary  to  be  paid,  and  assume  the  liabilities/'  This  con- 
tract was  executory  merely,  and  gave  no  present  interest  in 
the  property  to  Howard.  Whether  it  was  champertous,  and 
for  that  reason  void,  it  is  not  necessary  to  ing^uire.  It  is 
enough  that,  before*  it  was  executed  by  a  conveyance  to 
Howard  of  the  lands,  he  had  notice  of  the  adverse  claims. 
But  it  is  insisted  that  the  finding  of  the  referee,  that  Howaitt 
h^  notice,  is  not  supported  by  the  evidence.  The  testi- 
mony of  Hosea  Webster  and  of  Latimer  is,  in  my  judgment, 

.  quite  sufficient  to  warrant  this  finding.    If  they  do  not  estab- 

-'**"    iisfi  that.  Howard  was  fully  advised  of  the  relation  between 

tJreehe  and  ^oy  &  Webster,  their  evidence  is  at  least  suffi- 

ft'i,  4  :'€ient  to  shovr  that  he  had  notice,  which  would  charge  him 

(  with.'ftL(&,di]^y  of  inquiring,  and,  when  that  duty  exists,  the 

,  law,  in  the  Absence  of  proof  to  the  contrary,  presumes  inquiry 
to  lidve  be&  made,  and  charges  the  party  upon  whom  the 

•duty  iseste  with*a  knowledge  of  all  the  facts  that  the  inquiry, 
if  made,  would  have  revealed  to  him.  {Palmer  v.  TaUd^ 
3  Sand/.  138.) 

If  the  position  be  sound,  then,  that  the  agreement  between 
Hosea  Webster  and  Greene  was,  in  equity,  for  the  benefit  of 
Joy  &  Webster,  a  party  who  received  a  conveyance  under 
and  in  execution  of  that  agreement,  with  notice,  or  charged 
with  the  duty  of  inquiry,  must  be  held  to  take,  subject  to 
all  the  rights  of  Joy  &  Webster  and  their  creditors.  But  it 
is  claimed,  on  behalf  of  the  defendant  Howard,  that  he  was 
an  actual  pmrchaser  of  the  whole  of  the  property  from  Hosea 
Webster,  and  that  the  alleged  trust  in  Hosea  being  illegal,  he 
had  a  lawful  right  to  sell  and  convey  the  whole  tq  whomsoever 
he  chose.  The  facts  of  the  case,  it  seems  to  me,  do  not  war- 
rant this  assumption.     Hosea  Webster  did  not  sell,  nor 


v\ 
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pretend  to  sell,  any  thing  more  than  "his  one  third  of  the 
premises."  Whatever  he  did  beyond  that  was  simply  in 
execution  of  the  agreement  between  himself  and  Greene. 
He  conveyed  to  Howard,  by  Greene's  appointment,  the  two 
thirds,  in  accordance  with  his  agreement,  and  the  fact  that 
he  sold  the  remaining  one  third  to  Howard,  and  conveyed  it 
also  by  the  same  instrument,  does  not  change  the  character 
of  the  act.  It  is  neither  contradicting  the  deed,  nor  changing 
its  effect,  to  show  that,  as  to  the  two  thirds,  the  considera- 
tion was  in  fact  the  performance  by  Hosea  of  his  obligations 
to  Greene. 

•  The  referees  have  found  that  there  was  no  sufficient  evi- 
dence of  the  payment  by  Howard  to  Greene  of  any  consider- 
ation for  the  agreement  to  share  the  property  with  him.  This 
finding,  it  should  be  borne  in  mind,  is  based  upon  the  evidence 
taken  upon  the  trial,  and,  since  the  referees  had  refused  to 
open  the  case  on  the  merits,  it  was  probably  correct  not  to 
consider  the  proof  as  to  the  payment  of  the  $1000,  afterwards 
taken  on  the  accounting.  It  does  not  seem,  to  my  mind, 
material  to  inquire  whether  the  referees  were  correct  in  their 
views  of  the  evidence  on  this  subject,  as,  in  my  judgment, 
the  pajrment  of  that  sum  would  not,  under  the  circumstances, 
entitle  Howard  to  a  performance  of  the  agreement  with 
Greene,  as  against  the  rights  of  Joy  &  Webster  and  their 
creditors,  he  having  had  notice  of  those  rights  before  the 
actual  conveyance.  His  remedy  would  be  in  another  form, 
in  which,  if  his  contract  were  a  lawful  one,  he  might  recover 
the  money  paid ;  or  he  can  be  fiilly  protected,  as  to  that  sum, 
in  the  accounting  to  be  had  in  this  action. 

It  is  my  opinion  that  the  judgment  in  this  action  ought  to 
be  affirmed,  with  such  modifications  as  will  protect  the  rights 
of  the  defendants,  as  between  themselves,  as  to  the  extent  for 
which  each  is  bound  to  account  to  the  receiver,  and  with . 
such  further  provisions,  as  to  Joy  Ss  Webster,  ac;  shall  insert 
their  names  as  parties  to  the  action,  or  give  effect  to  the  Btip« 
ulation  to  be  bound  by  the  judgment 
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The  judgment  entered  in  accordance  with  this  opinion  was 
affirmed  by  the  Court  of  Appeals  at  the  December  term, 
1864.    No  opinion  was  written  in  that  court. 

[Ebie  QByssAL  Tbbm,  February  14, 1869.    Daois,  Margin  and  Greene^  Justices.] 


Woods  va.  Spalding  and  others. 

The  right  of  priority  of  sale  in  a  foreclosure  suit,'  where  the  mortgaged  prem- 
ises have  been  sold  subsequent  to  the  mortgage,  does  not  depend  upon  war- 
ranty. But  it  arises  out  of  the  application  of  equitable  principles  under 
which  the  rights  and  obligations  of  sureties  are  ascertained. 

Where  those  equities  are  equal,  as  they  are  between  the  purchasers  of  different 
portions  of  the  premises  covered  by  the  mortgage,  he  who  is  prior  in  time  is 
deemed  prior  in  right.  Hence  the  premises  alienated  are  required  to  be  sold, 
to  satisfy  the  common  incumbrance,  in  the  inverse  order  of  alienation. 

This  rule  is  applied  not  only  to  determine  the  equitable  position  of  those  who 
have  acquired  the  legal  Utle,  but  also  for  the  purpose  of  protecting  tbi  inter- 
ests of  incumbrancers,  whether  by  mortgage  or  judgment. 

Where  different  portions  of  the  mortgaged  premises  have  been  sold  under  judg- 
ments, those  portions  are  to  stand,  in  the  order  of  sale  in  a  foreclosure  suit, 
as  of  the  times  when  the  judgments  respectively  became  liens,  and  not  as  of 
the  times  when  conveyances  therefor  were  executed  by  the  sheriff. 

The  protection  afforded  by  equity  to  different  purchasers  of  portions  of  the 
mortgaged  premises  can  not  be  extended  beyond  the  period  when  the  judg- 
ments under  which  they  purchased  became  liens  upon  the  land. 

THIS  action  was  brought  to  foreclose  a  mortgage,  made  and 
executed  by  the  defendant  Alexander  Pound  to  secure  a 
portion  of  the  purchase  price  of  the  premises  described  there- 
in. The  defendant  Pound  derived  his  title  through  a  fore- 
closure sale  made  upon  the  forelosure  of  a  mortgage  previously 
given  upon  the  premises  by  Lyman  A.  Spalding,  another  of 
the  defendants  in  this  action.  And  the  referee  to  whom  it 
was  referred  to  settle  and  declare  the  order  in  which  the 
premises  should  be  sold,  reports  that  when  the  defendant 
Pound  acquired  his  title,  it  was  done  under  an  arrangement 
between    himself  and  the  defendant  Spalding,  wherein  it 
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was  agreed  that  Found  Bhould  take  and  hold  the  title  to  the 
premises  for  the  benefit  of  and  in  trust  for  Spalding,  and 
should  deed  and  convey  the  same  at  such  time  and  in  such 
parcels  as  he  should  direct.  And  that  Spalding  took  posses- 
sion of  the  premises  and  used  and  ^occupied  them,  and  from 
time  to  time  sold  them  in  small  parcels,  until  nearly  all  the 
mortgaged  premises  were  sold  and  conveyed.  The  sales  were 
usually  made  by  contracts  in  Spalding's  name.  At  first, 
Pound  conveyed  the  parcels  sold,  by  warranty  deed,  to  the 
purchasers,  but  afterwards,  in  fulfillment  of  the  contracts 
made  by  Spalding,  the  parcels  sold  were  conveyed  by  Pound 
by  quit-claim  deed ;  and*  Spalding  also  executed  and  deliv- 
ered warranty  deeds  for  them.  On  the  26th  day  of.  Febru- 
ary, 1844,  the  defendant  Pound,  together  with  his  wife,  con- 
veyed lot  known  as  No.  100,  on  High  street,  in  the  village  of 
Lockport,  being  part  of  the  premises  covered  by  the  mortgage, 
to  Daniel  F.  Kline,  who  conveyed  the  same  to  Alphonso  B. 
Hall,  on  the  17th  of  December,  1847.  And  he,  on  the  8th 
of  June,  1848,  conveyed  the  same  lot  to  the  defendant  Ly- 
man A.  Spalding,  who  continued  to  own  it  under  that  con- 
veyance until  the  16th  of  November,  1852.  On  the  20th 
of  June,  1850,  a  judgment  was  recovered  in  this  court,  against 
Spalding,  which  was  duly  docketed  in  the  office  of  the  clerk 
of  Niagara  county.  And  on  the  27th  of  September,  1851, 
another  judgment  was  recovered  against  him  in  this  court^ 
which  was  also  docketed  in  the  Niagara  county  clerk's  office. 
And  on  the  24th  of  September,  1861,  lot  No.  100,  on  High 
street,  was  sold  under  the  last  mentioned  judgment.  And 
after  the  time  of  redemption  had  expired,  the  sheriflf  convey- 
ed that  lot  to  Philip  Freeman  in  pursuance  of  the  sale  made 
under  the  judgment.  On  the  30th  day  of  March,  1854,  the 
defendant  Pound,  together  with  his  wife,  by  quit-claim  deed, 
conveyed  to  the  defendant  Spalding  all  of  the  mortgaged 
premises  then  remaining  unsold^  And  on  the  11th  day  of 
June,  1860,  the  sheriff  of  Niagara  county,  under  the  judg- 
ment recovered  on  the  20th  of  June,  1850,  sold  lots  108  and 
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110,  on  Wastbum  street,  and  117  on  Price  street,  in  said 
village  of  Lockport,  which  lota  were  included  in  and  con- 
veyed by  the  quit-claim  deed  to  Spalding.  These  lots  were 
conveyed  by  such  sheriflf  to  Philip  Freeman,  in  pursuance 
of  the  sale,  on  the  2l8t  of  September,  1861. 

In  declaring  the  order  of  sale  in  this  suit,  the  referee 
directed  these  lots  to  be  sold  as  of  the  dates  of  the  respective 
judgments  against  Spalding,  under  which  they  were  sold. 
And  the  court  at  special  term  confirmed  the  report  in  that 
particular,  as  well  as  in  reference  to  the  other  notices  con- 
tained in  it  The  defendants,  whose  premises  were  affected 
by  this  determination,  excepted  to  the  report  of  the  referee, 
and  to  the  decision  of  the  court  by  which  it  was  confirmed,  and 
after  judgment,  appealed  to  the  general  term. 

S.  Gardner  and  T.  M.  Webster^  for  the  appellants. 

L.  F,  BoweUy  for  the  respondent. 

By  the  Court,  Daniels,  J.  From  the  manner  in  whidi 
Alexander  Pound,  the  mortgagor,  acquired  and  held  the  title 
to  the  premises  in  question,  it  is  evident  that  so  much  of 
them  as  were  afterwards  conveyed  to  the  defendant  Lyman 
A.  Spalding,  continued,  while  in  his  hands,  to  be  the  primaiy 
fund,  for  the  payment  of  the  mortgage  debt  While  the 
understanding  and  agreement  respecting  them  was  observed 
,  by  Pound,  Spalding  was  their  beneficial  owner,  and  the  debt 
contracted  for  their  purchase,  though  nominally  th&  debt  of 
the  former,  was  still,  as  between  themselves,  in  reality  the 
debt  of  the  latter.  It  is  true  that  the  rights  of  Spalding  in 
the  land,  if  the  agreement  was  unwritten,  could  not  have  been 
protected  or  enforced  either  in  law  or  equity,  if  Pound  were 
disposed  to  resist  proceedings  instituted  for  that  object  But 
as  lopg  as  he  was  disposed  to  perform,  and  did  perform,  the 
tmderstanding,  there  will  be  no  impropriety  in  considering 
tiaie.  tnuttaotion  the  same,  as  though  he  had  been  It^gally  bound 
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to  do  60.  And  in  that  view,  the  conveyance  to  Pound,  and 
the  mortgage  from  him  to  secure  the  purchase  money,  must 
be  regarded  in  the  same  manner  that  they  would  have  been 
if  Spalding  had  nominally  stood  in  Pound's  place,  for  the 
purpose  of  determining  the  equitable  rights  of  purchasers  of 
portions  of  the  mortgaged  premises. 

Besides  the  circumstance  that  the  property,  by  the  agree- 
ment between  himself  and  Pound,  was  purchased,  held  and 
sold,  and  the  debt  created  for  his  benefit,  many  parcels  of  it 
had  been  conveyed  with  bis  warranty,  which  in  those  cases 
placed  the  obligation  personally  upon  him  of  securing  the 
extinguishment  of  the  mortgage. 

It  could  not,  therefore,  with  any  propriety  be  claimed  that 
lot  No.  100  on  High  street,  which  Pound  conveyed  to  Kline, 
and  which  by  his  grantee  was  conveyed  to  Spalding,  should 
be  placed  in  the  order  of  sale  of  the  date  of  the  conveyance 
of  it  by  Pound.  For  when  it  reached  Spalding  it  became 
again  part  of  the  land  primarily  liable  for  the  payment  of 
the  mortgage,  in  the  same  manner  as  it  would  if  the  convey- 
ance had  been  directly  to  Pound.  This  lot,  therefore,  should 
not  take  its  place  in  the  order  of  sale  at  any  time  before  the 
judgment  became  a  lien  upon  it,  under  which  it  was  sold, 
which  was  on  the  27th  of  September,  1851.  It  can  make 
no  difference  whatever  that  it  was  then  subject  to  the  lien  of 
an  earlier  judgment ;  because  that  lien  never  was  enforced, 
but  was  lost  by  lapse  of  time. 

The  preceding  judgment  also  became  a  lien  upon  lots  108 
and  110  on  Washburn  street,  and  117  on  Price  street.  But 
as  tbese  lots  were  not  conveyed  to  Spalding,  the  judgment 
debtor,  until  the  30th  day  of  March,  1854,  the  judgment 
could  not  become  a  lien  upon  them  prior  to  that  date.  The 
interest  which  he  had  in  the  property  before  that  time,  even 
^if  it  could  have  been  enforced,  was  only  an  equity,  and  under 
the  provisions  of  the  statutes  of  this  state,  enured  as  such 
for  the  benefit  of  the  judgment  creditor.     It  was  not  such 
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an  interest  as  could  be  made  the  subject  of  a  lien  by  judg- 
ment.    {Oarfieid  v.  Hatmaker,  15  N.  T.  Rep.  475.) 

Even  if  the  power  existed,  of  constructively  extending  the 
lien  of  the  judgment  upon  those  three  lots  back  to  the  time 
when  it  was  recovered,  it  would  be  very  improper  to  exercise 
it,  because  other  persons  had  acquired  titles  to  portions  of 
the  mortgaged  premises  from  Pound  between  the  recovery  of 
the  judgment  and  the  conveyance  of  these  lots  to  Spalding. 
They,  as  well  as  the  preceding  purchasers,  were  entitled  to 
insist  that  all  of  the  mortgaged  premises  remaining  in  Pound, 
at  the  date  of  their  respective  conveyances,  should  be  devoted 
to  the  payment  of  the  mortgage  debt,  as  the  primary  fund 
for  that  purpose.  And  when  Spalding  became  seised  of 
these  lots,  his  seisin  was  subject  to  these  preceding  equities. 
And  the  judgment  lien,  when  it  attcu^hed,  was  subject  to 
such  equities,  because  it-  could  only  extend  to  Spalding's 
right,  title  and  interest  in  the  premises.  And  judgments  are 
bound  by  particular  equities.  (Moyer  v.  Hinman,  3  Kern. 
180.)  And  whenever  a  sale  is  made  under  the  judgment,  the 
interest  conveyed  is  simply  the  title  and  interest  which  the 
judgment  debtor  had  in  the  land  when  it  took  effect  as  a  lien. 
If,  therefore^  the  purchaser  of  the  lots  under  the  judgment 
can  be  regarded  as  having  such  an  interest  in  them,  at  any  time 
before  the  title  is  conveyed,  as  will  bring  them  within  the 
protection  afforded  by  equity  to  different  purchasers  of  por- 
tions of  the  mortgaged  property,  that  protection  can  not  be 
extended  beyond  the  period  when  the  judgment  became  a  lien 
upon  them. 

If  the  lien  itself  is  not  entitled  to  the  protection  of  the 
court,  it  follows  that  the  mere  sale  of  the  property  under  the 
judgment  will  not  change  the  case,  for  that  has  no  other 
effect  at  the  time  than  that  of  changing  into  a  specific,  what 
before  was  but  a  general  lien.  The  time  to  apply  this  prin- 
ciple, if  applied  at  all,  in  such  cases,  is  either  when  the  judg- 
ment takes  effect  as  a  lien  upon  the  land,  or  when  the  title  is  ' 
conveyed  by  the  sheriff,  in  pursuance  of  the  sale.    In  this 
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case,  it  is  insisted  that  it  should  not  be  applied  at  all.  And 
the  propriety  of  its  exclusion  is  endeavored  to  be  maintained 
under  the  rule  which  regards  the  purchaser  of  the  equity  of 
redemption  at  a  sale  made  under  a  junior  incumbrance,  as 
holding  the  property  subject  to,  and  as  the  primary  fund  for, 
the  payment  of  preceding  incumbrances.  This  rule  proceeds 
upon  the  presumption  that  the  purchaser  in  a  case  like  that, 
bid  for  the  property  only  what  he  deemed  to  be  its  value,  sub- 
ject to  the  prior  incumbrances  upon  it.  It  has  never  been 
applied  to  a  case  like  the  present  one,  for  the  purpose  of 
defeating  the  equitable  priority  of  a  creditor  whose  lien  was 
created  either  by  mortgage  or  judgment.  But  the  applica- 
tion made  of  it  has  been  in  those  cases  where  it  became  ne- 
cessary to  secure  the  appropriation  of  the  mortgaged  property 
to  the  payment  of  the  mortgage  debt,  in  exoneration  of  the 
personal  liability  of  the  mortgagor  upon  his  bond.  As 
between  the  purchaser  who  has  presumed  to  buy  the  land 
for  what  he  regarded  as  the  value  of  the  equity  of  redemp- 
tion merely,  and  the  debtor  upon  the  bond,  the  land  was 
justly  held  to  be  the  primary  fund  for  the  payment  of  the 
debt.  To  that  extent  this  rule  has  been  carried  against  a 
purchaser  under  a  subsequent  incumbrance,  whether  by  mort- 
gage or  judgment.  And  such  will  be  found  to  be  the  char- 
acter of  the  authorities  supporting  it.  (Tice  v.  Anniuy 
2  John,  Ch.  125.  Beyer  v.  Pruyn,  7  Paige,  465.  Cbx  v. 
Wheeler,  id,  248.  Bussell  v.  Allen ,  10  id.  249.  McKin- 
stry  V.  Curtis,  Id.  503.  Mathews  v.  Aikin,  1  Comst  595.) 
If  this  rale  should  be  extended  to  the  determination  of  the 
order  of  sale  under  the  foreclosure  of  a  mortgage,  it  would 
prevent  the  application  of  the  principle  of  equitable  priority 
in  favor  of  incumbrancers,  altogether,  and  would  in  many 
cases,  result  in  great  injustice.  For  if  the  title  acquired 
under  a  sale  made  to  satisfy  the  subsequent  incumbrance  is 
not  entitled  to  protection,  certainly  tliere  would  be  no  object 
left  for  protecting  the  lien  of  the  incumbrance  merely.     No 
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benefit  or  advantage  could  be  secured  in  that  manner  to  tiie 
creditor. 

As  this  case  can  not  properly  be  disposed  of  under  the  open^ 
tion  of  that  principle^  the  question  remains  to  be  considered 
whether  the  interest  which  the  purchaser  acquired  in  the 
premises  at  the  time  of  the  conveyance  by  the  sheriff,  or  that 
secured  when  the  judgment  became  a  lien,  is  to  determine  the 
order  of  priority  in  which  the  sale  shall  be  made  in  this 
action.  The  right  of  priority  of  sale,  where  the  mortgaged 
premises  have  been  sold  subsequent  to  the  mortgage,  does 
not  depend  upon  warranty.  But  it  arises  out  of  the  appli- 
cation of  equitable  principles  under  which  the  rights  and 
obligations  of  sureties  are  ascertained.  Where  those  equities 
are  equal,  as  they  are  between  the  purchasers  of  different 
portions  of  the  premises  covered  by  the  mortgage,  he  who 
is  prior  in  time  is  deemed  prior  in  right  And  accordingly 
the  premises  alienated  are  requu-ed  to  be  sold  to  satisfy  the 
common  incumbrance  in  the  inverse  order  of  alienation. 
This  rule  is  applied,  not  only  to  determine  the  equitable 
position  of  those  who  have  acquired  the  legal  title,  but  also 
for  the  purpose  of  protecting  the  interests  of  incumbrancers, 
whether  by  mortgage  or  judgment.  Equity  regards  the  tact 
of  interest,  not  the  peculiar  quality  or  description  of  it,  as 
the  subject  of  its  interposition  and  protection.  {Onion  v. 
Knapp,  6  Paige,  35,  42.  Skeel  v.  Sprdker,  8  id.  182, 
195.  Kellogg  v.  Band,  11  id.  59.)  In  the  last  case,  the 
Chancellor  held  that  a  subsequent  mortage  was  an  alienation, 
to  the  extent  of  the  money  due  upon  it,  and  fpr  which  the 
junior  mortgagee  had  no  other  security,  which  should  in 
equity  be  first  resorted  to.  {Id.  64)  And  the  principle  was 
declared  to  apply  to  all  incumbrances  upon  different  portions 
of  the  property  subsequent  to  the  mortgage  under  foreclosure, 
in  the  case  of  The  New  York  Life  Insurance  Company  v. 
Milnor,  (1  Barh.  Ch.  353,  363  ;)  and  whether  by  judgment 
or  mortgage,  in  the  case  oiStuyveaant  v.  HaU,  (2  id.  151, 155.) 
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Under  the  application  of  this  equitable  principle,  it  is 
manifest,  the  lots  in  question  must  stand  in  the  order  of  sale, 
'  as  of  the  times  when  the  judgments  under  which  they  were 
sold  became  a  lien,  which  will  postpone  the  lots  on  Wash- 
bum  street,  numbered  108  and  110,  and  lot  117  on  Price 
street,  to  the  30th  of  March,  1854,  when  the  judgment  under 
which  thfey  were  sold,  first  became  a  lien  upon  them.  This 
will  place  them  as  number  twenty-eight  and  one  half  in  the 
order  of  alienation,  instead  of  twenty-two  and  one  half  as 
designated  by  the  referee. 

As  the  facts  are  all  found,  by  the  referee  in  his  report, 
affecting  the  order  in  which  these  premises  should  be  sold, 
there  will  be  no  necessity  of  sending  the  case  back  to  the 
referee.  The  correction  can  be  properly  made  by  the  mod- 
ification of  the  judgment  in  such  a  manner  as  to  direct  the 
order  of  sale  in  conformity  with  the  conclusion  already 
adopted.     (Beach  v.  Cooke^  28  N.  Y.  Rep.  608.) 

The  objection  that  the  referee  has  not  provided,  by  his 
report,  for  the  order  in  which  the  residue  of  lot  104  on  Wash- 
bum  street  should  be  sold,  would  seem,  from  his  report,  to 
be  a  misapprehension.  This  will  be  found  to  have  been  pro- 
vided for  by  number  twenty-four  in  the  order  of  alienation.  As 
to  lot  number  two  on  Spruce  street,  there  seems  to  be  nothing 
contained  in  the  case,  from  which  it  can  be  seen  to  have 
formed  any  part  of  the  premises  described  in  the  niortgage. 
The  judgment  should  be  modified  in  the  manner  already 
stated,  and  as  so  modified,  it  should  be  affirmed  without 
costs  to  either  party. 

[Erie  Gbfsbal  Term,  February  12, 1866.  €hrw«r,  Marvin  and  IkmUli,  Jnstioes.] 
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Where  there  U  a  conflict  of  ey'idence,  before  a  referee,  his  finding  of  ^cts  is  as 
conclusiye  as  is  the  verdict  of  a  Jury. 

After  the  last  instalhnent  upon  an  agreement  for  the  sale  of  land  has  become 
due,  the  payment  of  the  unpaid  purchase  money,  and  the  conyeyance  of  the 
land,  become  dependent  acts/ and  the  vendor  can  not  recover  the  amount 
remaining  due  without  showing  performance,  or  an  offer  to  fierform,  on 
his  part. 

If  he  is  unable  to  give  a  good  title  to  the  lands  agreed  to  be  conveyed,  he  is 
not  entitled  to  recover  the  unpaid  purdiase  money. 

Where  purchasers  under  a  contract  of  sale  not  giving  them  any  right  to  occi^iy, 
are  notified  to  quit  and  surrender  up  the  premises  to  the  vendor,  and  they  do 
so,  and  subsequently  the  building  situated  on  the  premises  and  constituting 
its  principal  value,  is  destroyed  by  fire,  such  notice  to  quit,  and  the  surrender 
of  the  premises,  and  destruction  of  the  building,  before  delivery  of  poKses- 
sion,  will  operate  to  discharge  the  purchaser  ih)m  liability  as  to  the  install* 
ments  thereafter  to  become  due;  there  being  a  fidlure  of  consideration,  as  to 
the  chief  matter  of  the  contract. 

And  if  the  previous  installments  have  been  collected  and  received  by  the  ven- 
dor, under  a  Judgment  therefor,  recovered  by  him,  against  the  purchasers, 
the  latter  may  recover  the  same  back,  ft>om  the  vendor,  or  his.  assignee. 

In  case  of  a  fiulure  of  consideration,  a  party  to  a  contract  may  hold  the  same 
rescinded,  and  may  recover  back  whatever  money  he  has  advanced  upon  it, 
in  an  action  for  money  had  and  received. 

An  adjudication  in  a  former  suit  is  conclusive,  as  regards  the  rights  of  the 
parties,  at  the  time ;  but  if  a  defense  to  the  datm,  which  they  could  not  then 
have  interposed,  subsequently  arises  and  accrues  to  the  defendants,  they 
should  not  be  estopped  by  the  judgment. 

APPEAL  from  a  judgment  entered  on  the  report  of  a 
referee,  in  an  action  brought  by  the  assignee  of  a  vendor, 
against  the  purchasers,  to  recover  the  purchase  money  re- 
maining unpaid  upon  an  agreement  for  the  sale  of  land.  The 
material  &ct8  are  set  forth  in  the  opinion  of  the  court. 

0.  FerrisSf  for  the  appellant 

Hughes  <t  Northrup,  for  the  respondents. 

By  the  Court,  Bockes,  J.     This  is  an  appeal  by  the  plain- 
tiff from  a  judgment  directed  by  a  referee  in  &vor  of  the 
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defendants.  The  action  was  brought  to  recover  the  last  three 
installments  provided  to  be  paid  under  a  land  contract^ 
entered  into  by  the  defendants  with  the  plaintiff's  assignor. 
The  defense  was,  Firsts  that  neither  the  plaintiff  nor  his 
assignor  was  able  to  make  good  title  to  the  real  property 
agreed  to  be  conveyed  to  them.  Second,  that  before  the  in- 
stallments became  due,  and  while  the  plaintiff  or  his  assignor 
was  in  possession,  the  building  on  the  premises,  which  was 
its  chief  value,  was  destroyed  by  fire.  The  defendants  also 
claimed  to  recover  back  from  the  plaintiff  the  money  paid 
him  on  the  contract. 

The  referee  found  in  favor  of  the  defendants  on  aU  the 
issues,  and  directed  judgment  in  their  favor,  for  $92.16,  paid 
to  the  plaintiff  May  1,  1855,  with  $63.16  inter^t — in  all, 
$155.32,  besides  costs. 

The  principal  question  litigated  on  the  trial  was,  whether 
the  plaintiff  offered  good  title  to  the  land  specified  in  the 
contract.  On  this  question  much  evidence  was  given  on  both 
sides,  and  the  referee  determined  it  in  favor  of  the  defendants. 
His  decision  is  based  on  a  mass  of  singularly  conflicting  evi- 
dence. By  his  determination,  therefore,  the  parties  must 
abide  ;  as  it  has  been  often  held,  that  when  there  is  a  conflict 
of  evidence,  the  finding  of  facts  by  the  referee  is  as  conclusive 
as  is  the  verdict  of  a  jury.  (3  N.  T.  JRep.  168.  32  id.  293. 
35  Barb.  602.  Id,  468.  24  How.  324.)  Thus  it  stands 
established  as  a  fact,  that  the  plaintiff  was  not  able  to  furr 
nish  to  the  defendants  a  good  and  sufficient  title  according  to 
the  terms  of  the  contract. 

This  action  was  not  commenced  until  after  the  last  install-  i 
ment  had  become  due.  Hence  the  payment  of  the  unpaid ; 
pxirchase  money  and  the  conveyance  of  the  land  became  de-i 
pendent  acts,  (13  N.  T.  Bep.  108,)  and  the  plaintiff  could 
not  recover  without  showing  performance  or  an  offer  to  per^ 
form  on  the  part  of  the  vendor.  So  it  was  held  in  Lewis  v. 
McMillen,  (31  Barb.  395,)  that  a  vendor  could  not  recover 
t]ie  purchase  mone^  agreed  to  be  paid,  ubI^sq  able  to  give 
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good  title  to  all  the  lands  described  in  the  agreement.  {See 
also  8  N.  F.  Bep.  508;  2  id.  408;  22  How,  194,  197.)  It 
follows,  therefore,  that  the  plaintiff  was  not  entitled  to 
recover  the  unpaid  purchase  money,  because  of  his  own  or  his 
assignor's  inability  to  furnish  to  the  defendants  the  title 
called  for  by  the  terms  of  the  contract. 

There  is  another  difficulty  in  the  way  of  a  recovery  by  the 
plaintiff,  in  this  case.  It  was  proved,  and  found  by  the  ref- 
eree, that  the  instaUments  which  fell  due  on  the  first  of  May 
in  each  of  the  years  1853,  1854,  and  1855  were  paid ;  and 
that  in  August  of  the  latter  year  the  defendants  were  noti^ 
fied  to  quit  and  surrender  up  the  premises  to  the  plaintiff's 
assignor,  and  that  they  did  so ;  also  that  thereafter,  and  in 
the  spring  of  1856,  the  building  situated  on  the  premises,  and 
which  was  its  principal  value,  was  destroyed  by  fire.  The 
notice  to  quit  and  the  surrender  of  the  premises  pursuant  to 
such  notice,  with  the  subsequent  destruction  by  fire  of  the 
chief  value  of  the  subject  of  sale,  before  delivery,  operated 
to  discharge  the  defendants  from  liabilty  as  to  the  install- 
ments thereafter  to  become  due.  After  the  surrender  in 
August,  1855,  in  accordance  with  the  requisition  of  the 
notice,  the  relation  of  the  parties  to  the  contract  was  that  of 
vendor  and  vendee  imder  an  agreement  for  the  sale  of  real 
property  with  the  vendor  in  possession. 

There  was  no  stipulation  in  the  contract  giving  the  vendee 
the  right  to  occupy.  While  in  this  situation,  and  before  pos- 
session was  given  or  could  be  claimed,  the  property  was  de- 
stroyed by  fire.  As  to  the  title,  the  agreement  was  yet 
executory.  In  law,  the  property  still  remained  the  property 
of  the  vendor.  (36  Barb.  483.)  As  was  said  in  the  case 
cited,  until  the  contract  was  performed,  the  vendee  was  not 
vested  with  the  right  of  property,  and  could  not  assert  the 
legal  rights,  or  claim  the  legal  remedies,  which  belong  to 
those  who  own  the  legal  title.  In  this  case  the  vendor  had 
not  parted  with  the  title  or  possession  at  the  time  of  the  dis- 
aster— which  disaster  rendered  it  impossible  for  him  to 
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deliver  the  substance  of  what  was  agreed  to  be  transferrei 
There  was  consequently  a  failure  of  consideration  as  to  the 
chief  matter  of  the  contract.  A  failure  of  consideration  as 
regards  the  essence  of  a  contract  is  good  ground,  in  equity, 
to  set  it  aside  or  to  rescind  it,  (Story  on  Gont  §  841,)  and 
a  failure  of  consideration  is  a  good  defense,  at  law.  It  was 
held  in  TFood  v.  Hubbellj  (5  Barb,  601,)  that  when  a  de- 
mised building  is  destroyed  by  fire  between  the  execution  of  ^ 
the  lease  and  the  commencement  of  the  term,  and  before  the 
lessee  has  taken  possession  of  the  premises,  he  is  not  liable 
for  the  rent.  Mr.  Justice  Johnson  says,  in  substance,  that 
the  party  is  bound  to  deliver  the  property  in  the  same  con- 
dition substantialy  as  when  the  agreement  was  made ;  and 
he  adds :  "  If  the  lessor  refuses  to  give  possession,  surely  he 
can  have  no  claim  to  payment ;  and  I  think  it  equally  clear 
that  he  has  none  when  he  is  unable  to  do  so.  In  either  case^ 
the  consideration  on  which  the  promises  to  pay  rent  rests, 
fails,  and  there  is  no  principle  upon  which  it  can  be  enforced.'' 
This  case  was  taken  to  the  Court  of  Appeals  where  the  judg- 
ment of  the  general  term  was  affirmed,  but  not  on  the  same 
grounds  on  which  the  decision  was  put  in  the  Supreme  Court. 
Judge  Willard,  however,  expressed  an  opinion  in  consonance 
with  that  of  the  court  below.  After  a  citation  of  authorities, 
he  says :  ^^It  seems  to  follow  that  a  destruction  of  the  prem- 
ises by  fire,  between  the  making  of  the  lease  and  the  com- 
mencement of  the  term,  discharges  the  tenant  from  the 
obligation  of  his  covenant  to  pay  rent.  The  loss  must  fall 
upon  the  landlord  and  not  on  the  tenant.  The  latter  is  pre- 
vented from  taking  possession  without  his  fault,  and  it  is 
inequitable  that  he  should  be  compelled  to  pay  for  the  use 
of  that  of  which  he  can  have  no  enjoyment."  (10  N.  Y. 
Hep.  479,  488.)  In  Murray  v.  Richards,  (1  Wend.  58,) 
money  was  advanced  by  a  vendee  on  a  contract  for  the  purr 
chase  of  a  vessel  which,  before  delivery,  was  destroyed  by 
fire.  The  court  held  that  the  vessel  having  been  destroyed 
before  she  was  transferred,  and  it  having  become  impossiblei 
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by  that  event,  for  the  owners  to  comply  with  the  contract  on 
their  part,  the  consideration  on  which  the  vendee  paid  his 
money  had  failed,  and  he  was  entitled  to  recover  it  back. 

In  Benedict  v.  Field,  (16  N.  T.  Sep,  595,)  it  was  held 
that  where  the  agreement  is  executory  in  respect  to  title,  it 
can  not  be  enforced,  if  before  the  time  for  performance 
arrived  the  essential  consideration  on  which  it  was  based  had 
fiailed. 

The  principles  recognized  and  declared  in  these  cases  were 
applied  in  support  of  a  defense  against  a  claim  for  rent,  in 
Graves  v.  Berdan,  (29  Barb.  100,)  where  certain  rooms  and 
a  x>^sage  way  were  the  subject  of  the  demise;  and  this 
too,  notwithstanding  the  term  had  commenced  and  the  ten- 
ant was  in  possession  at  the  time  of  the  destruction  of  the 
building  by  fire.  The  judgment  in  this  case  was  affirmed  in 
the  Court  of  Appeals.  {See  opinion  of  Mr.  Justice  Rose- 
kransj  26  N.  T.  Rep.  489.)  It  is  undoubtedly  well  settled 
and  sound  law,  that  a  contract  can  not  be  enforced  by  a  party 
unless  he  performs  on  his  part,  and  so  whether  performance 
be  refused  or  become  impossible.  It  follows,  therefore,  that 
the  plaintiff  in  this  case  was  not  entitled  to  recover  by  reason 
of  the  inability,  both  of  himself  and  his  assignor,  to  make 
delivery  of  the  property  agreed  ta  be  conveyed. 

It  seems  that  the  notice  to  quit,  served  in  August,  1835, 
was  by  the  plaintiff's  assignor  after  the  date  of  the  assign- 
ment, but  there  is  no  proof  that  the  defendants  were  then 
aware  of  the  assignment  to  the  plaintiff ;  and  from  several 
circumstances  disclosed  by  the  proof,  it  may  be  inferred  that 
the  assignnjent  was  not  delivered  so  as  to  take  effect  until 
after  the  notice  to  quit  was  given.  Besides^  the  defendants 
had  to  deal  with  the  plaintiff's  assignor  in  regard  to  the  pos- 
session and  title. 

^  I  am  entirely  satisfied  that  the  plaintiff  failed  to  establish 
a  right  to  recover,  and  the  judgment  to  that  effect,  directed 
by  the  referee,  should  be  affirmed. 

The  remaining  question  is  whether  the  defendants  estab- 
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liahed  a  right  of  action  against  the  plaintiff  for  the  install- 
ment received  by  him,  which  fell  due  May  1,  1895.  This 
money  was  collected  and  received  by  him  under  a  judgment 
therefor,  in  his  favor,  against  the  defendants.  Oan  the' latter 
now  recover  it  back  from  him  ? 

There  is  no  doubt  but  that  the  defendants  had  a  right  of 
action  for  the  money  paid  by  them  on  the  contract.  The 
contract  had  not  been  fulfilled.  The  party  with  whom  they^ 
contracted  had  not  performed  his  part  of  the  agreement,  and 
they  had  a  right  of  action  to  recover  their  damages  by  reason 
of  such  omission.  Their  damages,  too,  were  the  sums  of 
money  they  had  paid  on  the  contract,  either  voluntarily  or 
by  compulsion.  It  seems  to  me  plain^  that  the  defendants 
had  a  right  of  action  against  Bichard  P.  Smith,  the  plain- 
tiff's assignor^  for  all  the  money  they  had  paid  on  the  con- 
tract, deducting  the  value  of  their  occupation.  Such  money 
could  be  recovered  back  in  an  action  for  a  breach  of  the 
agreement  to  give  good  and  sufficient  title.  (See  25  N.  T. 
Bep,  272,  and  cases  there  cited;  also  6  Barb.  644.)  But 
the  plaintiff  here  neither  made  the  contract  with  the  defend- 
ants nor  guarantied  its  performance  by  his  assignor.  He  was 
the  assignee  of  the  money  agreed  to  be  paid,  with  the  right 
to  demand  and  receive  it. .  As  to  him,  there  was  no  breach 
of  contract  to  give  title.  Nor  does  it  make  any  difference, 
that,  by  the  assignment  in  this  case,  the  assignor  transferred, 
or  attempted  to  transfer,  all  his  right,  title  and  interest  in 
and  to  the  property  by  the  contract  agreed  to  be  conveyed. 
The  assignment  did  not  impose  any  obligation  in  terms. 
The  plaintLflf  was  not  therefore  bound  by  any  express  agree- 
ment to  refund  the  money  he  had  received  from  the  defend- 
ants on  the  contract.  Had  the  plaintiff  held  the  title  to  the 
premises  in  fact,  subject  to  the  agreement  of  which  he  was 
the  assignee,  the  defendants  would  have  had  rights  in  equity 
which  it  is  here  unnecessary  to  consider.  But  there  is  another 
view  of  the  case,  which  it  now  becomes  necessary  to  examine. 
It  has  been  found  that  performance  on  the  part  of  the  vendor 
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had  become  and  was  impossible ;  hence  that  the  considera- 
tion of  the  agreement  had  foiled.  Had^  then^  the  vendees, 
the  defendants,  any  other  right  of  action  than  cm  the  agree- 
ment, averring  non-performance  ?  I  think  the  authorities 
show  that  in  case  of  a  failure  of  consideration,  the  party  may 
hold  the  contract  rescinded,  and  may  recover  back  whatever 
money  may  have  been  advanced  on  the  contract,  in  an  action 
for  money  had  and  received.  In  Colvitte  v.  Besly,  (2  DeniOy 
139,)  Judge  Cowen  remarked  that  the  action  for  money  had 
and  received  was  the  appropriate  action  to  recover  back 
money  paid  upon  a  consideration  which  happens  to  fail :  ap 
where  money  has  been  paid  by  one  party  in  contemplation  of 
some  act  to  be  done  by  the  other,  which  is  the  consideration 
of  the  payment,  and  the  thing  stipulated  to  be  done  is  not 
performed.  There  are  numerous  cases  to  the  same  effect. 
(1  Caine8j  47.  1  Wend.  58.  4Demo,  546.  19  Barb.  222. 
7  Adol  dk  ElUa,  27.     8  Man.  Gran,  and  Scott,  640.) 

In  case  of  rescission  for  a  failure  of  consideration,  the  con- 
tract will  be  deemed  wholly  inoperative,  and  the  party  who 
has  paid  money  thereon  may  claim  its  restoration.  It  seems, 
therefore,  that  the  defendants  could  have  recovered  against 
Bichard  P.  Smith  in  an  action  for  money  had  and  received, 
for  the  money  paid  to  him  on  the  contract.  If  so,  why 
might  they  not  recover  also  in  the  same  form  of  action 
against  the  plaintiff  for  the  money  paid  to  him  as  assignee  of 
the  contract  ?  By  the  assignment,  he  took  the  place  of  his 
assignor  in  regard  to  this  money.  He  had  no  better  right  to 
it  than  his  assignor  would  have  had  if  no  assignment  had 
been  made.  He  received  the  defendants'  money  and  must 
restore  it  to  them,  unless  he  can  show  a  legal  right  to  retain 
it.  The  only  answer  to  the  claim  for  its  return  is  that  he 
received  it  on  a  contract  which  provided  for  its  payment 
But  this  contract,  by  reason  of  his  own,  and  his  assignors' 
inability  to  perform  it,  was  rescinded  and  became  wholly 
inoperative.  In  law,  therefore,  the  plaintiff  received  and 
held  the  money  for  the  defendants'  use.     In  MagAee  v.  Kel- 
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logg,  (24  Wend.  32,)  an  action  against  an  assignee  was  main- 
tained for  money  he  had  collected  on  a  judgment  which  was 
afterwards  reversed.  The  action  was  for  money  had  and 
received.  {See  also  3  N.  T.  Rep,  327;  11  Mete.  248 ;  6  Cowen^ 
297.)  But  the  payment  in  this  case  was  made  on  a  judg- 
ment recovered  in  a  suit  on  the  contract,  for  the  third  install- 
ment, in  an  action  between  thesei  parties  now  litigating, 
which  judgment  has  not  been  reversed  or  vacated.  Are  the 
defendants  estopped  by  that  judgment  from  recovering  back 
the  money  so  paid?  The  adjudication  in  that  action  is 
undoubtedly  conclusive  as  regards  the  rights  of  the  parties 
at  the  time.  But  the  defense  to  the  claim  has  arisen  and  accrued 
to  the  defendants  since  that  event.  They  could  not  then  have 
interposed  it,  and  therefore  should  not  be  estopped  by  the  judg- 
ment. A  party  may  be  relieved  in  a  court  of  equity  from  a  re- 
covery when  he  can  show  it  to  be  against  conscience  to  execute 
the  judgment,  by  reason  of  some  fact  of  which  he  could  not 
avail  himself  on  the  trial.  ( WiUard's  Eq.  356.  Story's 
^?.  §§  874,  886,  887.  37  Barb.  199.  26  How.  394.  34 
Barb.  515.)  The  principle  is  laid  down  in  broad  terms  in 
the  last  case  cited,  that  when  facts  have  arisen  since  a  judg- 
ment was  entered,  of  such  a  nature  that  it  is  clear  the  judg- 
ment ought  not  to  be  executed,  relief  against  the  judgment 
may  be  given.  The  mode  of  obtaining  relief  varies  according 
to  circumstances.  In  former  times  relief  was  obtained  by 
writ  of  audita  querela.  Now  it  may  be  generally  secured  by 
motion.  Still  there  are  many  cases  where  an  action  m  equity 
in  the  nature  of  a  writ  of  audita  querela  is  necessary. 
(3  Comst.  222,  223,  226,  227.  21  Barb.  424.)  And  it 
seems  that  an  action  for  money  had  and  received  may  also 
be  sustained  in  some  cases  for  money  coUecteifl  on  judgment, 
which  for  good  cause  ought  to  be  sustained.  (15  Mass.  B. 
207.)  The  case  cited  was  an  action  of  assumpsit  for  money 
had  and  received,  and  was  brought  to  recover  back  money 
collected  on  a  judgment  which  had  not  been  reversed  or  va- 
cated.   In  this  case  the  court  says :  ^^  The  (former)  judgment 
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was  right^  nor  does  the  present  action  impeach  it ;  but  the 
defendant  has  no  right  from  posterior  circumstances  to  retain 
the  proceeds  of  it ^  and  when*  one  wrongfully  detains  money, 
although  it  was  rightfully  received,  the  action  for  money  had 
and  received  furnishes  a  just  and  appropriate  remedy/'  This 
decision  is  directly  in  point,  and  supports  the  recovery  in  this 
case  against  the  plaintiff,  for  money  had  and  received  by  him 
for  the  defendants'  use.  It  seems  very  clear  that  if  the 
former  judgment  had  remained  uncollected  until  the  rescission 
of  the  contract,  the  defendants  could  have  had  relief  against 
it,  either  by  motion  or  by  action.  If  so,  it  is  but  the  com- 
monest justice  that  they  should  still  have  a  remedy  for  the 
money  collected  and  unconscionably  retained.  The  judg- 
ment can  not  be  deemed  an  estoppel  in  regard  to  rights 
acquired  after  its  recovery,  and  the  defendants  here  rely  upon 
such  rights  to  sustain  their  claim  for  a  return  of  their  money. 
It  follows,  therefore,  that  the  judgment  against  the  plaintiff 
for  the  money  received  by  him  on  the  contract  which  was 
afterwards  rescinded,  was  properly  directed  by  the  learned 
referee.  The  judgment  seems  to  be  right  in  all  its  parts,  and 
should  be  affirmed,  with  costs. 

[Clisttok  Gekbral  Tbsx,  May  1, 1866.    BoekeSf  Jama  and  Sosehranif  Justices.] 


Kimpton  vs.  Bronso]^. 

Since  the  decision  of  the  Court  of  Appeals  in  thd  Metrcpditan  Bank  t.  Van 
Dyck^  (27  K  T*  Sep.  400,)  holding  that  the  act  of  congress,  passed  February 
25,  1862,  making*  certain  treasury  notes  of  the  United  States  a  legal  tender 
in  payment  of  debts  between  private  persons,  was  constitutional  and  valid,  the 
existence  of  the  powcir  in  congress,  to  declare  such  treasury  notes  a  legal 
tender  for  the  payment  of  debts,  must  be  assumed,  to  the  full  extent  of  the 

"   use  made  of  it  by  congress. 

A  bond  and  mortgage  were  given  to  secure  the  payment  of  |1800  "in  gold  or 
silver  coin,  lawful  money  of  the  United  States  of  America."  The  mortgagor, 
at  the  place  and  within  the  time  specified  in  the  securities,  for  payment,  depos- 
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ited  to  the  credit  of  the  mortgagee  the  amount  of  principal  and  interest  due 
npon  the  bond  and  mortgage,  in  treasury  notes  of  the  United  States.  Mild 
that  this  was  a  payment  of  the  deft>t ;  and  that  the  mortgagee  was  bound  to 
execute  and  deliyer  a  proper  discharge  of  the  mortgage.  Qbotxb,  P.  J. 
dissented. 

THIS  action  was  brought  to  procure  the  satisfaction  of  a 
mortgage  executed  by  the  plaintiff  together  with  his  wife, 
and  delivered  to  the  defendant.  The  mortgage,  and  the  bond 
accompanying  it,  were  given  to  secure  the  payment  of 
$1800,  "in  gold  or  silver  coin,  lawful  money  of  the  United 
States  of  America,"  on  the  Ist  day  of  July,  1864,  With  semi- 
annual interest  thereon,  from  the  14th  of  May,  1859,  which 
was  the  day  of  their  date,  a^ccording  to  the  terms  of  ten 
promissory  notes  given  for  such  interest  in  coin  as  aforesaid. 
The  bond  and  mortgage  were  conditioned,  that  if  the  plain- 
tiff should  pay  the  sum  of  money  secured,  "in  gold  or  silver 
money  as  aforesaid,"  at  the  times  and  in  the  manner  men- 
tioned therein,  they  should  then  and  from  thenceforth  become 
void.  By  the  terms  of  the  bond,  the  principal  and  interest 
secured  were  payable  at  such  place,  in  the  city  of  New  York 
as  the  defendant  should  by  writing  appoint,  and  in  default 
of  such  appointment,  at  the  City  Bank,  in  said  city.  No 
appointment  in  writing  of  the  place  of  payment  was  made  by 
the  defendant,  and  on  the  13th  day  of  August,  1864,  the 
plaintiff  deposited  to  the  defendant's  credit  in  the  City  Bank 
of  the  city  of  New  York,  $1818  in  United  States  treasury 
notes.  This  exceeded  the  principal  and  interest  then  due  on 
the  bond  and  mortgage,  by  the  sum  of  $2,  which  was  deposited 
to  defray  the  expenses  of  a  discharge  of  the  mortgage.  At 
that  time  $1  in  gold  or  silver  coin,  was  worth  $2.55  in 
United  States  treasury  notes  in  the  city  of  New  York. 
Notice  of  such  deposit  was  given  to  the  defendant  on  the  15th 
day  of  August,  1864,  and  he  was  requested  to  execute  a  dis- 
charge of  the  mortgage.  This  he  declined  to  do,  on  the 
ground  that  the  debt  secured  could  only  be  discharged  by  a 
payment  of  the  amount  in  gold  or  silver  coin.     Upon  proof 
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of  these  facts,  the  court  at  special  term,  dismissed  the  plain- 
tiff's complaint,  with  costs.  And  from  the  judgment  entered 
upon  that  decision  the  plaintiff  appealed. 

John  H.  White,  for  the  appellant. 

Henry  B,  Selden,  for  the  respondent. 

Daniels,  J.  The  different  acts  of  congress  under  which 
the  treasury  notes  were  issued  which  the  plaintiff  deposited 
to  the  defendants'  credit  for  the  purpose  of  paying  and  dis- 
charging the  mortgage  debt  due  to  him,  declare  that  such 
notes  ^^  shall  be  lawful  money  and  a  legal  tender  in  payment 
of  all  debts,  public  and  private,  within  the  United  States, 
except  for  duties  on  imports,  and  interest  on  the  public  debt.'' 
(U,  S.  Stat  at  Large,  vol  12,  345,  §  1 ;  532,  §  1 ;  710,  §  3.) 
Each  act  in  this  respect  is  substantially  a  counterpart  of  the 
others.  Since  the  organization  o{  the  general  government, 
congress  has  been  in  the  habit  of  prescribing  the  combina- 
tions, and  weights,  of  gold,  silver  and  copper  coins,  issued 
by  virtue  of  its  authority,  and  of  declaring  the  extent  to 
which  they  could  be  lawfully  tendered  in  payment  of  debts. 
The  composition  and  weight  of  the  coins  issued  have  not 
been  entirely  uniform,  and,  owing  to  that  circumstance,  not 
of  the  same  intrinsic  value  ;  but  still  congress  has  declared 
them  to  be  the  same  legal  or  nominal  value  of  those  coins 
possessing  greater  intrinsic  value,  though  limiting  the  extent 
to  which  they  might  be  used  as  lawful  tender  for  the  pay- 
ment of  debts.  In  1834,  when  the  act  was  passed  providing 
for  the  composition  and  value  of  gold  coin,  it  was  declared 
that  such  coin  should  be  receivable  in  all  payments,  when  of 
full  weight,  according  to  their  respective  values.  (J7.  8. 
Stat  at  Large,  vol  4,  699,  §  1.)  And  in  1837,  the  act 
declaring  the  composition  and  weight  of  silver  dollars,  half 
dollars,  quarter  dollars,  dimes  and  half  dimes,  provided  that 
they  should  be  legal  tenders  of  payment,  according  to  their 
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nominal  value,  for  any  sums  whatever.  (Id,  vol  5, 137,  §  9.) 
But  three  cent  pieces,  afterwards  provided  for,  were  declared 
a  legal  tender  in  payment  of  debts  only  to  the  amount  of 
thirty  cents  and  under.  (Id.  vol.  9,  591,  §  11.)  And  when, 
without  changing  the  composition  of  the  metals,  the  weight  of 
'  the  silver  half  dollar,  quarter  dollar,  dime  and  half  dime  was 
reduced,  their  use  as  a  lawful  tender  for  the  payment  of 
debts  was  limited  to  sums  n9t  exceeding  five  dollars.  These 
statutes,  together  with  the  others  relating  to  the  same  gen- 
eral subject,  are  referred  to  for  the  purpose  of  showing  that 
the  gold  and  silver  coin  of  the  United  States  are  not,  neces- 
sarily, intrinsically  worth  their  nominal  values,  but  are  made 
to  bear  an  arbitrary  or  conventional  value  by  the  mere  force 
of  legislation.  And  in  the  exercise  of  its  sovereign  authority 
over  this  subject,  congress  has  the  power  of  still  further 
debasing  the  coin  of  the  country,  or  reducing  their  weight, 
or  both,  as  it  may  deem  just  and  proper,  and  of  prescribing 
that  such  coin  shall  be  a  legal  tender  for  the  payment  of  all 
debts  within  tihie  United  States.  The  only  restraint  upon 
the  extent  to  which  the  power  may  be  carried,  is  that  which 
a  general  sense  of  expediency  and  justice  imposes.  The 
power  itself  is  expressly  conferred  by  the  constitution,  which 
declares  that  congress  shall  have  power  to  coin  money,  regu- 
late the  value  thereof,  and  of  foreign  coin,  (-4r#.  1,  §  8, 
8tib.  5,)  leaving  the  manner  of  its  exercise  entirely  to  the 
wisdom  and  judgment  of  congress. 

But  notwithstanding  the  fact  that  the  treasury  department 
of  the  government  has  frequently  found  itself  compelled  to 
issue  treasury  notes,  under  the  power  provided  for  that  pur- 
pose by  congress,  they  have  never,  before  the  crisis  through 
which  the  country,  owing  in  part  to  their  assistance,  has  so 
fortunately  passed,  been  raised  to  the  standard  of  money, 
and  declared  a  legal  tender  for  the  payment  of  debts.  The 
power  to  do  that  in  this  instance  has  been,  by  many  persons 
of  great  ability  and  intelligence,  denied,  and  the  exercise  of 
it  denounced  as  a  usurpation  of  authority.      It,  however. 
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requires  but  a  superficial  retrospect  of  the  events  of  the  five 
years  just  closed,  to  convince  a  candid,  unprejudiced  mind 
that  the  government  must  itself  have  failed,  and  been  over- 
come by  the  forces  of  the  rebellion,  if  it  had  not  been  for  the 
warlike  facilities  which  these  notes  placed  at  its  command. 
Without  the  power  to  issue  them,  and  to  give  them  the 
credit  of  money,  its  ability  .to  perform  successfully  the  great 
duties  committed  to  its  charge,  would  have  been  withheld 
from  it.  Accordingly,  it  was  very  properly  maintained  by 
congress,  in  conjunction  with  the  executive,  that  the  obliga- 
tion to  exercise  the  functions  required  in  the  discharge  of 
such  duties,  necessarily  carried  with  it  the  power  of  pro- 
viding the  means  without  which  that  could  not  be  successfully 
accomplished.  Whether  that  power  is  to  be  derived  from 
the  provision  of  the  constitution,  already  mentioned,  or  the 
power  to  borrow  money  on  the  credit  of  the  United  States, 
or  that  of  raising  and  supporting  armies,  or  to  provide  and 
maintain  a  navy,  or  suppress  insurrections  and  repel  inva- 
sions, or  from  all  of  them  combined,  it  is  not  necessary  now 
to  inquire.  For  the  purposes  of  the  present  consideration  of 
this  case,  the  existence  of  that  power  under  the  constitution 
must  be  assumed  to  the  full  extent  of  the  use  made  of  it  by 
congress;  because  the  controversy  r^arding  it  has  been 
already  fully  considered  in  the  courts  of  this  state,  and 
finally  set  at  rest  by  the  judgment  of  the  Court  of  Appeals, 
which  triumphantly  maintained  it  against  every  conceivable 
objection.  (Metropolitan  Bank  v.  Van  JDyck,  27  N.  F. 
JSep.  400.) 

The  statutes  defining  the  extent  to  which  the  coin  and 
treasury  notes  of  the  United  States  may  be  rendered  avail- 
able as  a  tender  for  the  payment  of  private  or  individual  debts, 
in  no  manner  discriminates  between  them,  except  so  far  as 
they  limit  the  amounts  that  may  be  so  used,  of  the  silver 
coins  provided  for  by  the  acts  of  1851  and  1853.  As  to 
these,  the  limitations  imposed)  are  that  three  cent  pieces  shall 
not  be  lawful  tender  for  au  amount  exceeding  thirty  cents, 
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and  the  half  and  quarter  dollars,  dimes  and  half  dimes,  issued 
under  the  act  of  1853,  to  an  amount  exceeding  the  sum  of 
five  dollars.  No  such  limitation,  nor  any  other  whatever,  as 
to  debts  between  individuals,  is  placed  upon  treasury  notes. 
They  are  made  a  legal  tender  in  payment  of  all  debts,  accord- 
ing to  their  nominal  value.  This  is  complained  of  as  an  arbi- 
trary and  unwarrantable  exercise  of  authority.  But  it  is  the 
same  in  principle,  though  it  may,  from  the  manner  of  its  use, 
be  dififerent  in  degree,  as  that  which  fixes  and  declares  the 
value  of  gold  and  silver  coin.  I^  that  case,  it  is  not  the  com- 
mercial value  of  the  article  which  alone  determines  its  value 
as  money,  though  that  undoubtedly  is  an  important  element 
entering  into  the  adjustment  of  it.  But  its  value  as  money 
is  determined  by  the  legislative  power  of  the  country.  That 
power  declares  that  certain  quantities  of  gold  and  silver 
metal  alloyed,  moulded  and  stamped,  in  the  manner  in  which 
it  provides,  shall  have  specific  and  certain  commercial  values, 
which  are  ordinarily  less  than  the  real  value  of  the  weight 
and  quality  of  the  metals  used.  Under  the  exercise  of  that 
power,  the  coin  acquires  a  greater  value  as  money  than  it  pos- 
sesses as  a  marketable  commodity.  Precisely  the  same  power  is 
used,  though  it  may  be  differently  derived,  which  declares 
and  impresses  treasury  notes  with  the  value  they  purport  to 
have  upon  their  face.  These  notes  are  not  altogether  de- 
prived of  real  or  intrinsic  value,  for  they  were  issued  upon 
the  credit  of  the  government,  and  have  the  good  &ith  and 
responsibility  of  all  the  people  pledged  for  their  ultimate 
redemption.  The  conviction  of  that  being  the  case,  though 
not  perhaps  quite  as  tangible  to  the  senses,  should  produce 
an  €k6surance  of  actual  value  for  them,  equal  to  that  created 
by  the  intrinsic  value  of  gold  and  silver.  It  was  not  a  mere 
arbitrary  value,  therefore,  which  congress  provided  them  with, 
but  one  of  an  actual  nature,  which,  at  no  remote  day,  will 
extinguish  the  obligations  they  create,  with  gold  and  silver 
coin. 

That  this  value  has  been  depreciated  is  certainly  true,  but 
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it  was  done  without  diminishing  the  obligation  of  the  paper, 
and  in  the  absence  of  all  improbability  of  its  final  redemp- 
tion. It  is  not  paper  alone  of  this  description  that  has  been 
rendered  liable  to  depreciation,  though  it  is  ordinarily  more 
liable  to  it  than  gold  or  silver,  for  that  to  the  extent  of  its 
intrinsic  value  has  a  circulating  value  among  all  the  civilized 
nations  of  the  earth,  while  paper  is  necessarily  limited  in  its 
circulation  to  the  nation  under  whose  authority  it  issues. 
But  whenever  the  value  of  property  is  inflated  or  reduced, 
that  of  gold  and  silver  coin  is  also  correspondingly  diminished 
or  increased.  Changes  of  this  nature  frequently  occur  in  all 
countries  engaged  in  trading  or  commercial  pursuits.  And 
they  are  occasionally  so  great  as  to  be  productive  of  very 
distressing  financial  consequences.  On  that  account,  debts 
contracted  when  the  prices  of  property  are  unusually  stimu- 
lated, are  paid  with  greater  difficulty,  and  by  greater  sacri- 
fices after  such  prices  have  receded,  while  those  contracted 
when  such  prices  are  low,  are  more  easily  paid,  and  with  less 
sacrifice  of  property  after  those  prices  have  again  advanced. 
In  one  case  the  debtor  actually  pays  less  to  extinguish  the 
same  indebtedness  than  is  required  for  the  same  purpose  in 
the  other,  though  the  actual  amount  of  money  used,  is  the 
same  in  both.  Coin,  through  all  the  commercial  changes  it 
may  pass,  retains  the  legal  value  impressed  upon  it  under  the 
authority  of  the  government,  even  though  the  holder  of  it 
may  be  unable  to  realize  half  as  much  with  it  at  one  time  as 
he  could  at  another.  The  same  considerations  apply  in  the 
same  manner  to  the  legal  tender  treasury  notes.  The  law  has 
impressed  them  with  a  legal  value  precisely  equal  with  that  of 
gold  or  silver  coin  of  the  same  denominations,  for  the  pur- 
pose of  pajring  individual  debts  with  them.  And  it  can  not 
permit  a  discrimination  against  them,  in  favor  of  gold  and 
silver,  without  allowing  its  authority  to  be  substantially 
annulled.  However  the  fact  may  be  as  to  the  value  as  a 
mere  commodity,  for  the  purpose  of  paying  individual  debts, 
a  treasury  note  for  the  sum  of  $1,  is  as  completely  a  legal 
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dollar,  as  a  piece  of  metal  of  a  certain  weight  and  quality 
impressed  as  the  law  directs,  is  a  legal  dollar.  The  one  is  no 
more  so  than  the  other,  for  those  purposes  that  the  laws  have 
declared  them  to  be  of  equal  value.  Where  those  laws  are 
supreme,  that  value  must  be  observed  and  secured  by  courts 
of  justice.  For  they  are  required  to  execute  and  carry,  the 
laws  into  effect  as  they  are  found,  without  endeavoring  to 
accommodate  or  conform  them  to  the  accidental  or  unprinci- 
pled depreciations  produced  in  the  currency  of  the  country, 
by  the  tricks  and  devices  of  boards  of  stockholders.  These 
laws  place  the  paper  dollars  of  the  government  upon  the 
same  stand  and  value,  they  do  its  gold  and  silver  dollars, 
for  the  purpose  of  paying  the  indebtedness  of  one  individual 
to  another.  They  are  a  lawful  tender  for  the  payment  of 
such  debts,  not  for  their  value  in  New  York  or  elsewhere,  but 
for  the  value  declared  upon  their  face. 

The  substantial  point  involved  in  this  controversy  is 
whether  the  obligation  of  the  plaintiff,  under  the  bond  and 
mortgage,  resolved  itself  into  a  debt,  so  as  to  be  brought 
within  the  operation  of  these  laws.  That  term  has  been 
differently  defined,  owing  to  the  subject  matter  of  the  statutes 
in  which  it  has  been  used.  Ordinarily,  it  imports  a  sum  of 
money  arising  upon  a  contract  express  or  implied.  (Mat- 
ter of  Denny y  2  Hilly  220.)  In  its  more  general  sense  it  is 
defined  to  be  .that  which  is  due  from  one  person  to  another, 
whether  money,  goods  or  services ;  that  which  one  person  is 
bound  to  pay  or  perform  to  another.  {Newell  v.  People^ 
3  Seld.  124)  Under  these  statutes  it  seems  to  import  any 
obligation  by  contract,  express  or  implied,  which  may  be  dis- 
charged by  money  through  the  voluntary  action  of  the  party 
bound.  Wherever  he  may  be  at  liberty  to  perform  his  obliga- 
tion by  the  pajnnent  of  a  specific  sum  of  money,  the  party  owing 
the  obligation  is  subject  to  what,  in  these  statutes,  is  termed 
debt. 

If  the  obligation  in  this  case  had  been  such  as  required 
the  delivery  of  one  thousand  eight  hundred  gold  dollars,  and 
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not  as  it  was,  to  pay  one  thousand  eight  hundred  dollars  in 
gold  or  silver  coin,  its  construction  must  necessarily  have 
been  different.  For  then  it  would  be  in  no  sense  a  debt 
within  the  contemplation  of  these  statutes,  and  could  not  be 
affected  by  their  provisions  declaring  treasury  notes  a  lawful 
tender  for  the  payment  of  debts.  In  the  case  supposed,  the 
obligation  would  regard  dollars  not  as  currency,  but  as  articles 
of  traffic,  or  commodities  merely,  and  it  could  only  be  per- 
formed by  the  actual  delivery  of  the  number  and  kind  of 
dollars  described  in  it.  And  in  case  of  failure  to  perform  it, 
the  defaulting  party  would  be  liable  for  whatever  value  they 
might  have,  at  that  time,  as  distinguished  from  treasury 
notes.  The  damages  to  be  recovered  would  be  the  market 
value  of  the  articles  agreed  to  be  delivered.  A  demand  of 
such  a  nature  would  not  be  a  debt,  and  therefore  not  within 
these  statutes,  until  its  amount  should  be  determined  by  the 
judgment  of  a  court  upon  it.  This  distinction  distinguishes 
this  case  from  the  obligations  of  bailees  or  carriers,  who 
may  undertake  to  carry  and  deliver  specified  quantities  of 
gold  or  silver  coiiL  The  obligation  is  to  carry  and  deliver 
the  identical  article  received,  and  no  other.  And  it  can  only 
be  discharged  literally  by  making  such  delivery,  or  paying  the 
value  in  the  market  of  the  article  agreed  to  be  delivered. 
The  same  principle  would  apply  to  the  case  of  a  person  who 
should  unlawfully  convert  or  appropriate  the  gold  or  silver 
dollars  of  another.  For  the  purposes  of  satisfaction,  the 
article  converted  or  appropriated,  though  generally  used  as 
currency,  would  be  treated  merely  as  property,  and  its  high- 
est market  value  allowed  by  way  of  damages.  Until  such 
damages  are  ascertained  and  determined  by  a  judgment,  they 
do  not  in  law  constitute  a  debt,  and  therefore  can  not  be  dis- 
charged under  insolvent  or  bankrupt  laws  providing  for  the 
discharge  of  the  debts  of  the  insolvent  or  bankrupt  {Crouch 
V.  Oridley^  6  Hill^  250.  Kellogg  v.  Schuyler,  2  Denioy  73.) 
But  in  this  case  no  specific  dollars  were  to  be  delivered  by 
the  plaintiff  to  the  defendant.    His  obligation  was  to  pay  a 
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specified  number  of  dollars,  not  to  deliver  dollars  of  a  speci- 
fied quality.  And  as  such,  it  could  be  extinguished  by  any 
thing  possessing  the  legal  value  and  character  of  that  quan- 
tity of  dollars.  An  obligation  to  pay  in  silver  dollars  can  be 
well  discharged  by  a  tender  of  gold  dollars ;  because  the  law, 
without  regarding  any  difference  between  them  in  the  market, 
has  declared  them  of  equal  value  for  that  purpose.  If  it 
had  not  done  that,  the  same  quantity,  value  and  form  of  gold 
would  not  discharge  the  obligation  without  the  actual  assent 
of  the  creditor.  For  its  efficacy,  as  a  tender,  by  the  mere  elec- 
tion and  act  of  the  debtor,  is  derived  altogether  from  positive 
legislation.  Without  that,  neither  gold  nor  silver  coin  would 
be  a  legal  tender  for  the  payment  of  debts,  in  any  case  what- 
ever, unless  the  contract  expressly  stipulated  that  it  should 
be  so.  With  such  legislation,  not  only  gold  and  silver,  but 
every  thing  else  constitutionally  declared  by  it  to  be  so,  must 
be  held  by  courts  of  justice  a  legal  tender,  to  the  amount  and 
value  placed  upon  it  by  the  law.  For  that  reason  they  are 
bound  to  sanction  and  enforce  the  discharge  of  all  such  obli- 
gations as  create  debts,  by  the  tender  and  payment  of  treas- 
ury notes,  precisely  the  same  as  though  an  equal  nominal 
amount  of  gold  and  silver  coin  were  made  use  of  for  that 
purpose.  For  the  accomplishment  of  that  result,  the  law 
has  made  them  the  legal  equivalents  of  gold  and  silver  coin 
of  the  same  denominations.  Any  different  construction 
would  be  productive  of  very  great  injustice,  not  only  in  this 
case,  but  in  all  others  where  the  debtors  had  inadvertently 
promised  payment  of  their  debts  in  gold  or  silver.  For  if 
the  creditor  should  be  permitted  to  recover  tihie  market  value 
of  gold  or  silver,  as  distinguished  from  its  legal  value,  he 
might,  by  recovering  judgment  against  his  debtor  when  the 
premium  was  the  greatest,  collect  as  much  more  than  the 
real  debt  owing  to  him,  as  that  premium  tiien  exceeded  the 
market  value  of  treasury  notes.  For,  by  holding  his  judg- 
ment and  delaying  its  collection,  as  he  lawfully  might,  until 
the  difference  between  th^  cheaper  legal  currency  in  which 
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it  would  be  payable  and  gold  and  Bilver  entirely  disappeared, 
it  would  be  as  easy  for  the  debtor  to  pay  then  in  the  latter 
as  it  would  in  the  former.  And  as  he  would  be  bound  to  pay 
in  one  or  the  other,  the  creditor  would  recover  so  much  more 
than  his  actual  debt,  as  treasury  notes  were  depreciated  below 
gold  and  silver  when  the  judgment  was  recovered.  The  law 
intended  to  subject  debtors  to  no  such  consequences  as  these. 

No  injustice  will  ordinarily  result  to  the  creditor  from  the 
construction  already  given  to  the  statutes  and  covenants  in 
question.  For  although  the  creditor  may  be  compelled  by 
it  to  receive  payment  of  the  debt  due  to  him,  in  notes  depre- 
ciated below  tiieir  nominal  value  in  the  market,  the  period  of 
that  depreciation  will  soon  pass  over,  and  their  actual  value 
be  restbred  to  that  of  gold  and  silver.  And  at  all  times, 
even  when  most  depreciated,  they  have  been  convertible  into 
stocks  and  bonds  of  the  United  States,  upon  which  the 
interest,  and  at  their  maturity,  the  principal,  were  payable 
in  gold  and  silver  coin.  No  persons  have  had  less  ground  for 
complaint  against  treasury  notes,  as  a  legal  tender,  than  the 
capitalist.  For  though  obliged  by  law  to  receive  them  at 
their  nominal  value,  he  has,  at  all  times,  had  the  ability  to 
invest  them  for  the  same  amount,  at  legal  rates  of  interest, 
and  when  the  time  for  their  redemption  arrives,  he  has  the 
responsibility  of  the  government  for  their  payment.  What- 
ever losses  their  depreciation  may  have  entailed  on  those  who 
received  them  for  their  labor,  and  expended  them  for  their 
sustenance,  none  of  those  losses  have  been  borne  by  him,  as 
long  as  the  amount  of  his  capital  has  continued  unimpaired. 

That  the  covenants  of  the  plaintiff,  in  the  bond  and  mort- 
gage, should  be  construed  to  be  an  obligation  for  the  payment 
of  money  merely,  and  not  for  the  delivery  of  eighteen  hundred 
gold  or  silver  dollars,  is  settled  by  authority,  in  this  state. 
That  question  was  very  clearly  presented  in  a  case  entirely 
analogous  to  the  present  one,  and  disposed  of  against  the 
position  of  the  present  defendant.  The  action  there  was 
upon  three  notes,  similar  in  form,  by  one  of  which  the  de- 
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fendant  promised  to  pay  the  plaintiff  seventy-nine  dollars  and 
fifty  cents,  on  the  first  day  of  Augost,  1822,  in  salt  at  four- 
teen shillings  per  barrel,  in  good  boating  order.  Upon  the 
trial  of  the  action,  the  jury  found  a  special  verdict,  upon  the 
principle  that  they  were  to  be  governed  by  the  number  of 
dollars  and  cents  specified  in  the  notes,  and  not  by  the  fair 
cash  value  of  salt  per  barrel  at  the  time  when  the  notes 
became  due.  The  court  of  common  pleas  gave  judgment^ 
upon  the  vef  diet  on  this  principle,  which  the  Supreme  Court 
reversed.  Tfa^  case  was  then  taken  to  the  Court  of  Errors^ 
where  the  judgment  of  the  Supreme  Court  was  reversed,  and 
that  of  the  common  pleas  aflfirmed.  {Pinney  v.  Gleaaon^ 
5  Wend.  394.)  This  decision  necessarily  settled  the  demand, 
in  that  case,  to  be  a  debt,  when  the  defendant  had  fSsi.iled  to 
deliver  the  salt  in  which  he  had  agreed  to  pay  it.  There  is 
no  difference  in  principle  between  that  case  and  the  present 
one.  For  it  is  not  material  what  the  debtor  agrees  to  pay  in, 
provided  the  agreement  be,  that  he  will  pay  a  sum  certain. 
In  that  case  the  debtor  had  agreed  to  pay  the  money  men- 
tioned in  salt,  at  fourteen  shillings  per  barrel ;  in  the  one 
at  present  under  consideration,  to  pay  eighteen  hundred 
dollars  in  gold  or  silver  coin.  The  conclusion  was  the  same 
in  a  case  decided  in  Connecticut,  where  the  debtor  promised 
to  pay  $250  in  cotton  at  thirty  cents  per  yard.  For  it  was 
there  held  that  the  sum  of  money,  only,  could  be  recovered 
in  the  action.  {Brooks  v.  Hvbbard,  3  Conn.  58.)  See  also 
to  the  same  effect,  Fletcher  v.  Derricksony  (3  Bo9W.  181.) 

It  can  make  no  difference  in  the  application  of  the  rule 
prescribed  by  the  statutes,  that  the  bond  and  mortgage  in 
suit  were  executed  before  their  enactment,  for  the  rule  of 
the  common  law  is  general,  allowing  all  debts  to  be  dis- 
charged by  that  which  may  be  lawfully  tendered  at  the  time 
when  payment  of  them  shall  be  made.  Where  the  con- 
sideration of  this  rule  was  incidentally  before  the  Supreme 
Court  of  the  Unit^  States,  in  an  action  for  the  equitable 
equalization  of  certein  rents^  under  a  statute  of  the  state  of 
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Yirginia,  Chief  Justice  Marshall  stated  it  to  be  the  law  of  the 
contract,  that  ^^all  moneys  accruing  under  it,  which  were  not 
received  during  the  currency  of  paper,  would  be  payable  in 
such  other  money  as  might  be  current  at  the  time  of  pay- 
ment." ^^  According  to  the  law  which  existed  when  the  deed 
was  executed,  that  consideration  would  be  payable  only  in 
gold  and  silver  coin,  when  gold  and  silver  coin  should  become 
the  only  currency  of  the  country."  (Ford  v.  MarsteUn^ 
2  Cranch,  10.     1  CuHis,  428,  435-6.) 

This  principle  has  been  applied  to  the  payment  of  debts 
contracted  before,  as  well  as  those  contracted  since  treasury 
notes  were  declared  a  legal  tender,  even  though  the  terms  of 
the  contract  provided  for  their  payment  in  specie,  or  gold  and 
silver  coin.  Before  the  enactment  of  those  statutes,  all  debts 
were  payable  in  gold  or  sQver,  where  they  were  not  expressly 
agreed  to  be  payable  otherwise.  And  where  the  contract 
expressly  declared  them  payable  in  gold  or  silver,  it  only 
expressed  what  the  law,  without  that,  as  explicitly  implied. 
They  have  accordingly  been  regarded  and  construed  as  being 
in  substance  the  same,  whether  that  intent  was  expressed  or 
merely  left  to  be  implied  by  law.  Congress  has  intervened 
by  means  of  these  statutes,  and  for  the  purpose  of  promoting 
the  paramount  interests  of  the  country,  so  far  defeated  that 
intention^  whether  expressed  or  implied,  as  to  allow  all  private 
debts  to  be  paid  with  treasury  notes.  The  obligation  to 
receive  them,  is  no  higher  in  one  case  than  it  is  in  another. 
It  applies  to  all  to  the  same  extent  and  in  the  same  manner. 
Accordingly,  the  Supreme  Court  of  Iowa  held  that  a  note 
dated  in  October,  1860,  for  $700,  payable  in  United  States 
gold,  could  be  lawfully  and  properly  paid  by  the  payment  of 
that  amount  of  treasury  notes.  (  Wamibold  v.  Schliding, 
16  Iowa  B.  244.)  And  the  district  court  of  the  county  and 
city  of  Philadelphia  held  that  a  bond  for  twenty-eight  thou- 
sand dollars  ^^in  specie  current  gold  and  silver  money  of  the 
United  States,"  could  be  dischaiged  by  treasury  notes  in  the 
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same  maimer.     (Shoenberger  v.   Watts,  vol.  10  Am.  Law 
Beg.  553.) 

The  same  ruling  was  made  by  the  Supreme  Court  of  Massa- 
chusetts, upon  a  note  dated  in  December,  1861,  for  $500, 
payable  in  specie.  (  Wood  v.  Mullens,  6  Alleny  516.)  And 
by  the  Supreme  Court  of  Michigan,  in  an  action  upon  a  bond, 
$500  of  which  was  payable  in  gold.  (Buchegger  v.  Schuttz, 
vol.  14  Am.  Law  Beg.  95.)  And  by  Justice  Agnew,  of  the^ 
Supreme  Court  of  Pennsylvania,  where  the  action  was  on  alease 
by  which  the  rent  was  made  payable  in  lawful  silver  money  of 
the  United  States  of  America.  (Schollenberger  v.  BriiUon, 
13  Am.  Law  Beg.  591.)  In  the  case  of  Wilson  y.  Morgan, 
(30  How.  Pr.  B.  386,)  more  recently  decided  by  the  Supreme 
Court  of  New  York,  the  same  principle  was  made  to  govern 
the  payment  of  freight  arising  under  a  charter  party  made 
in  Calcutta,  by  the  terms  of  which  it  was  payable  ^^  in  silver 
or  gold  dollars,  or  by  approved  bills  on  London,"  if  the  cargo 
was  unladen  and  delivered  in  the  United  States.  (See  also 
Swanson  v.  Coohe,  Id.  385.) 

Other  cases  were  cited  upon  the  argument  of  this  cause, 
by  the  defendants'  counsel,  which  it  was  insisted  maintained 
a  different  conclusion  and  should,  therefore^  exercise  a  con- 
trolling influence  in  the  disposition  of  it.  Some  of  those 
cases,  it  will  be  seen  upon  an  examination  of  them,  are  enti- 
tled to  no  weight  whatever  in  that  respect.  That  of  The 
Nova  Scotia  Tel.  Oo.  v.  Am.  Tel.  Co.  (13  Am.  L.  Beg.  365,) 
is  a  case  where  the  lease,  whose  construction  was  involved,  was 
made  and  the  rent  reserved  by  it  was  payable,  and  the  action 
for  its  collection  prosecuted  in  Nova  Scotia.  It  did  not  come 
within  the  ternXs  of  the  acts  of  congress,  because  they  only 
declare  treasury  notes  a  legal  tender  ^^  within  the  United 
States."  As  to  what  should  be  a  legal  tender  in  that  case, 
it  depended  entirely  on  the  laws  of  that  Province  after  a  fail- 
ure to  pay  in  the  manner  the  lease  provided  for.  The  case 
of  Carpenter  v.  Atherton,  (13  Am.  Law  Beg.  225,)  arose 
under  a  statute  peculiar  to  the  state  of  CaHfbmiai  which  pm- 
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yided  that  jadgments  in  the  courts  of  that  state  should  be 
pronounced  in  the  coin  or  currency  in  which  the  contract 
involved  was  expressly  made  payable.  And  upon  a  sale  of 
property  to  satisfy  them,  the  bid  of  the  purchaser  was 
required  to  be  made  in  the  same  coin  or  currency.  The 
validity  of  this  statute  was  involved  in  that  case,  in  view  of 
the  legal  tender  laws  of  the  United  States.  And  the  court 
pronounced  it  constitutional.  Whethcipr  that  judgment  was 
correct  or  not,  it  is  not  necessary  to  inquire,  at  this  time ; 
though  there  are  very  weighty  reasons  for  sustaining  a  dif- 
ferent conclusion  from  that  which  the  case  maintains,  as  will 
be  seen  from  the  dedsion  of  the  Court  of  Appeals,  in  this 
state,  in  Kneetth  v.  Netocomb,  (22  N.  T.  Bep,  249.)  A 
great  principle  of  public  policy  exists  in  favor  of  maintaining 
the  laws  of  congress  on  this  subject,  which  should  not  be 
permitted  to  be  invaded,  either  by  the  contracts  of  parties, 
or  the  legislation  of  states.  Otherwise,  statutes,  enacted  by 
the  general  government  for  the  promotion  of  the  public  good, 
will  be  effectually  nullified  and  overthrown  by  the  l^islatures 
of  such  states  as  may  entertain  different  opinions  concerning 
the  best  manner  in  which  it  can  be  subserved. 

The  decision  of  the  special  term  in  the  case  of  Luting  v. 
The  Atlantic  Ins.  Co.y  (30  How.  Pr.  B.  69,)  was  made  upon 
the  course  of  business  which  the  company  had  instituted 
between  itself  and  those  insured  by  it.  Such  as  paid  pre- 
miums in  gold,  were  entitled  to  their  dividends  and  the  adjust- 
ment of  their  losses  on  that  basis.  And  it  was  to  enforce 
that  regulation  of  ii^  business  that  the  action  was  brought. 
The  question  in  this  case  was  not  considered.  That  of 
Councer  v.  The  Steam  Tug  Oriffinj  {vol.  '14,  Am.  Law 
Beg.  45,)  was  brought  to  recover  the  value  of  a  scow  lost  in 
Canadian  waters,  by  means  of  the  carelessness  of  those  navi- 
gating the  tug  which  had  her  in  tow.  The  demand  to  be 
adjudged  was  not  a  debt,  but  the  value  of  a  specific  article 
of  property  in  the  currency  that  could  be  lawfully  used  to 
satisfy  the  decree.     The  difficulty  in  the  case  arose  out  of  the 
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circumstance  that  the  witnesses  in  their  evidence  concerning 
the  value  of  the  scow^  mentioned  Canadian  instead  of  Ameri- 
can, value.  If  the  loss  had  occurred  in  American  waters, 
the  witnesses  called  to  prove  the  value,  would  have  don^  so 
by  referring  it  directly  to  the  treasury  note  standard.  For 
the  business  of  the  country,  as  well  as  the  proceedings  of 
courts,  had  been  necessarily,  and  insensibly,  accommodated 
to  that  standard  of  value. 

Among  the  other  cases  referred  to,  is  that  of  the  seaman's 
action  for  wages  against  the  ship  Bochambeau,  decided  by 
Judge  Ware,  in  the  United  States  District  Court,  in  Maine, 
which  if  correctly  reported,  is  in  direct  conflict  with  the  acts 
of  congress  declaring  treasury  notes  a  legal  tender.  For 
although  the  contract  of  shipment  was  made  in  a  foreign 
country,  the  Ubellant  was  endeavoring  to  enforce  payment  of 
the  debt  created  under  it,  in  a  court  of  the  United  States, 
where  the  statutes  constituted  the  supreme  law.  The  deci- 
sion of  it,  necessarily  discriminated  between  those  instru- 
ments, or  articles  of  currency,  which  that  law  declared  to  be 
equal  for  the  payment  of  debts.  And  for  that  reason  it  is 
entitled  to  but  little  consideration  as  authority  on  the  present 
question.  No  report  of  the  cases  of  Thompson  v.  Rigga, 
Philadelphia  Bailroad  Ob.  v.  MouUon^  or  of  the  case  in  the 
Court  of  Chancery  in  the  state  of  Kentucky,  have  fallen 
within  my  reach.  And  on  that  account  they  have  not  been 
more  particularly  referred  to.  But  even  if  the  information 
concerning  them  should  prove  entirely  accurate,  upon  which 
the  argument  of  the  defendant's  counsel  was  made,  they 
could  not  properly  have  the  effect  of  overcoming  the  accu- 
mulation of  authority  already  cited  establishing  a  different 
conclusion. 

The  fact  that  other  laws  of  congress,  and  the  practice  of 
the  treasury  department,  for  purposes  other  than  the  pay- 
ment of  individual  debte,  distinguish  between  legal  tender 
notes  and  gold  and  silver  coin,  does  not  affect  the  present 
controversy.    Fot  it  is  not  within  those  laws,  or  in  aoy  man- 
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ner  governed  by  that  practice.  On  the  contrary,  the  proper 
diBposition  of  it  is  entirely  dependent  upon  the  true  con- 
Btruction  of  the  obligation  in  Buit  and  those  statutes  alone, 
which  define  what  may  be  lawfully  used  for  the  tender  and 
payment  of  debts,  between  individuals.  Under  that  con- 
Btruction,  the  debt  in  question  has  been  paid  by  the  deposit 
of  treasury  notes  by  the  debtor,  in  the  manner  provided  for 
in  the  bond  and  mortgage,  and  the  defendant  should  have 
executed  and  delivered  the  proper  dischai^,  when  he  was 
requested  to  do  bo  by  the  debtor. 

The  judgment  of  the  special  term  should  be  reversed,  and 
judgment  directed  for  the  plaintiff,  adjudging  the  mortgage 
paid,  asd  that  it  be  satisfied  of  record. 

As  the  case  of  Bodes  v.  Bronaorty  executor,  &c.  is  entirely 
dependent  upon  the  same  point,  a  similar  dispoBition  should 
also  be  made  of  that. 

Marvin  and  Davis,  JJ.  concurred. 

Groveb,  p.  J.  (dessenting.)  The  importance  of  the  prin- 
ciple involved  in  the  present  case  calls  for  a  brief  statement 
of  the  reasons  which  have  led  my  mind  to  a  different  result 
from  that  arrived  at  by  my  associates.  In  the  first  place,  it 
is  proper  to  consider  the  first  position  assumed  by  the  counsel 
of  the  appellant.  That  position  is,  that  by  the  plaintiff's 
neglect  to  appoint  a  place  in  the  city  of  New  York  at  which 
.  payment  should  be  made,  the  officers  of  the  City  Bank  in 
said  city  became,  by  the  provisions  of  the  contract,  the  agent 
of  the  plaintiff  to  receive  payment  thereon,  and  credit  the 
same  to  the  plaintiff  upon  the  books  of  the  bank,  and  that, 
therefore,  any  thing  received  and  credited  by  the  bank  officera 
as  cash,  operated  as  payment  upon  the  mortgage  the  same  as 
though  received  by  the  plaintiff.  The  only  authority  that  it 
>s  pretended  the  officers  had,  was  conferred  by  the  contract 
and  default  of  the  plaintiff  in  appointing  another  place  of 
payment    The  oontract,  in  that  event,  provides  thai  stioh 
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payment,  that  is  the  payment  called  for  by  the  contract,  may 
be  made  to  the  City  Bank  of  New  York  and  credited  to  the 
plaintiff.  It  will  be  seen  that  no  authority  is  conferred  upon 
the  bank  officers  to  modify  the  contract  in  any  respect,  but 
only  to  receive  the  payment  specified  in  the  contract,  and 
credit  the  same  to  the  plaintiff.  In  this  way  only  could  they 
effect  a  satisfaction  of  the  contract  and  a  discharge  of  the 
plaintiff's  Uen.  Had  the  bank  officers  received  bonds  of  any, 
of  the  states  or  of  the  United  States  and  credited  the  same 
in  kind  to  the  plaintiff,  it  would  hardly  have  been  contended 
that  it  would  have  operated  as  payment  of  the  plaintiff's 
mortgage;  yet  the  principle  of  the  counsel's  position  is,  I 
think,  the  same.  If  the  plaintiff,  by  the  contract,  could 
only  be  paid  in  gold  and  silver  coin,  lawful  money  of  the 
United  States,  he  was  entitled  to  have  a  credit  for  such  coin 
by  the  bank,  so  that  he  could  compel  the  bank  to  pay  such 
coin  to  him.  I  think  if  the  plaintiff  (upon  the  assumption 
that  the  defendant  could  only  be  paid  in  coin)  had  procured 
the  City  Bank  to  credit  the  plaintiff  with  coin  so  as  to  render 
itself  liable  to  the  plaintiff  therefor,  he  would  have  discharged  ■ 
the  obligation  to  the  plaintiff  irrespective  of  the  consideration 
received  by  the  bank  for  such  credit.  The  defendant  procured 
no  such  credit  by  the  bank  to  the  plaintiff.  This  brings  us  to 
the  important  question  in  the  case,  which  is :  "Can  the  de- 
fendant compel  the  plaintiff  to  accept  payment  upon  the  con- 
tract in  the  present  case,  in  United  States  lawful  tender 
notes  ?"  If  he  can,  the  judgment  appealed  from  is  erroneous, 
and  should  be  reversed.  If  not,  it  is  correct  and  should  be 
affirmed  with  costs.  The  first  proposition  to  be  determined, 
obviously,  is  whether  the  variouS  acts  of  congress  declaring 
treasury  notes  a  lawful  tender  in  payment  of  all  private 
debts  are  constitutional  and  valid ;  and  whether  if  such  acts 
kre  constitutional  and  valid,  they  are  applicable  to  contracts 
made  previous  to  their  passage  by  congress.  These  questions 
have  been  decided  against  the  plaintiff  by  the  Court  of  Ap- 
peals in  Meyer  v.  JSooseveU,  (27  N.  T.  liep.  ^«0.)    It  is 
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clear  that  it  is  the  duty  of  this  Court,  in  its  judicial  action, 
to  regard  the  doctrine  held  in  that  case  as  the  law  of  the  land, 
until  reversed  by  that  Court  or  by  the  Supreme  Court  of  the 
United  States,  although  as  individuals  we  might  regard  the 
decision  as  based  upon  entirely  mistaken  views  of  the  legisla- 
tive powers  conferred  by  the  constitution  upon  Congress. 
The  doctrine  must  at  present  be  regarded  as  settled,  that  all 
private  debts,  no  matter  when  contracted,  if  payable  in 
money,  without  any  specification  as  to  kind,  may,  at  the 
option  of  the  debtor,  be  paid  in  lawful  tender,  government 
notes,  pursuant  to  the  act  of  congress.  The  Court  of 
Appeals  have,  in  the  case  decided,  gone  to  this  extent,  but 
not  beyond.  An  examination  of  the  various  acts  of  con- 
gress upon  the  subject  of  the  currency  will  show  that  at  present 
we  have  several  kinds  of  money,  all  of  which  are  lawful  ten- 
der in  the  payment  of  debts  generally.  This  money  consists 
of  the  gold  coinage  of  the  country  of  various  dates,  diflfer- 
ing  slightly  in  value,  of  similar  silver  coinage  varying  some- 
what in  value,  and  of  United  States  treasury  notes,  made 
by  act  of  congress  lawful  tender  in  payment  of  private  debts. 
It  is  scarcely  necessary  to  remark  that  the  difference  in  value 
between  the  various  coinages  of  gold  and  silver  is  wholly 
attributable  to  the  different  quantities  of  those  metals  con- 
tained in  pieces  of  the  same  denomination,  as  it  is  self  evi- 
dent that  gold  and  silver  can  not  fluctuate  in  value  when 
compared  with  the  same  metal.  The  fact  of  this  difference 
in  value  between  coinages  of  different  dates,  containing  different 
quantities  of  the  precious  metals,  proves,  (if  any  pfoof  was 
wanting,)  that  the  value  is  intrinsic,  and  but  slightly  affected 
by  the  stamp  of  the  government,  and  the  fiat  of  government 
making  it  a  lawful  tender  in  payment  of  private  or  public 
debts.  It  is  equally  evident  that  the  value  of  the  lawful 
tender  government  notes  is  substantially  independent  of  the 
act  of  the  government  declaring  them  a  lawful  tender  in  pay- 
ment of  debts  private,  and  of  some  public  debts.  That  value 
depends  to  a  very  limited  extent,  indeed,  upon  the  lawful 
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tender  quality,  but  upon  the  intrinsic  value  of  the  notes. 
That  value  is  the  credit  of  the  government  that  has  under- 
taken to  redeem  them.  It  was  an  ingenious  contrivance 
making  them  lawful  tender.  The  effect  was,  as  might  readilj 
have  been,  and  by  the  contrivers  was  foreseen,  to  make  the 
government  credit  the  standard  of  all  other  values,  and  thus 
preserve  that  credit  at  apparent  par  through  all  the  vicissi- 
tudes of  a  long  and  exhausting  war.  This  was  the  advan- 
tage derived  therefrom.  It  is  wholly  unnecessary  to  advert 
to  the  evils,  if  any,  as  such  have  no  bearing  upon  the  ques- 
tion under  consideration.  Making  this  government  credit 
the  standard,  created  great  apparent  fluctuations  in  values  of 
every  thing  else.  Thus  gold  and  silver  coin  at  times,  when 
government  credit  was  high,  was  at  a  slight  premium  as  it 
was  called,  and  in  dark  hours  when  such  credit  was  greatly 
depressed,  it  was  at  a  premium  of  one  hundred  and  eighty, 
that  is,  two  hundred  and  eighty  of  paper  was  but  the  equiva- 
lent of  one  hundred  of  gold.  The  fluctuation  in  other  com- 
modities was  great,  but  perhaps  not  equally  so,  as  other 
elements,  to  some  extent,  always  affect  the  price  of  the 
latter  more  or  less.  This  apparent  premium  upon  gold  and 
silver  was  in  reality  nothing  but  the  depreciation  of  the 
government  paper.  The  question  in  the  present  case  is, 
whether  parties  may  in  their  contracts  protect  themselves 
from  this  depreciation.  In  other  words,  whether  a  man  in 
selling  real  estate  upon  a  long  credit,  can,  under  existing  law, 
protect  himself  from  this  depreciation  without  renouncing 
all  benefit  of  the  coinage,  to  determine  the  quantity  and  fine- 
ness of  the  metal  he  is  to  receive  in  payment.  If  he  can,  it 
must  be  done,  as  in  the  present  case,  by  providing  in  the  con- 
tract for  payment  of  a  given  sum  in  gold  or  silver  coin. 
Why  may  not  parties  so  contract?  Is  there  any  thing 
unlawful  or  against  public  policy  in  such  contracts  ?  The 
law  provides  all  the  kinds  of  currency.  It  makes  all  a  law- 
ful tender  in  the  payment  of  debts.  It  follows,  it  is  equally 
as  lawful  to  deal  in  one  kind  of  currency  as  another.     Con- 
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gross  has  not  made  dealing  in  gold  or  silver  coin  as  a  medinm 
of  payment  unlawful.  Hence  the  advocates  of  the  omnipo- 
tency  of  congress  over  the  question  of  currency  and  lawful 
tender  need  not  be  alarmed  at  this  doctrine ;  parties  having 
the  legal  right,  in  their  dealing,  to  protect  themselves  against 
the  fluctuation  of  one  kind  of  currency  by  providing  that 
payment  shall  be  made  in  one  more  stable.  The  next  inquiry 
is  whether  these  parties  did  so  provide  in  their  contract? 
The  language  in  the  contract  is,  for  the  payment  of  $1800 
in  gold  or  silver  coin,  lawful  money  of  the  United  States. 
This  language  requires  no  construction ;  it  can  be  made  no 
plainer.  The  counsel  for  the  appellant  insists  that  tUs  can 
can  not  be  so,  for  the  reason  that  at  the  date  of  the  contract 
no  one  could  have  anticipated  the  making  of  government 
notes  or  any  thing  but  gold  and  silver  coins  lawful  tender, 
and  that  it  was  therefore  a  meaningless  provision  in  the  con- 
tract. The  answer  to  this  is,  that  every  one  is  presumed  to 
know  the  law  of  the  land  in  which  he  resides  and  transacts 
business.  The  constitution  of  the  United  States  is  the 
supreme  law,  and  these  parties  must  be  presumed  to  have 
known  as  well  as  the  present  Chief  Justice  of  the  United 
States,  that  congress  possesssed  plenary  power  to  make  any 
thing  lawful  tender  which  in  their  opinion  might  promote 
the  welfare  of  the  country,  and  that  they  might  lawfully  in 
the  exercise  of  such  power,  make  some  lawful  tender,  which, 
before  the  expiration  of  the  credit,  would  be  worth  but  forty 
cents  on  the  dollar  in  gold  and  silver  coin,  and  that  the  clause 
was  inserted  to  protect  the  plaintiff  against  such  risks.  The 
remaining  question  is,  ^^  whether  the  contract  being  lawful,  the 
courts  of  either  law  or  equity  can  enforce  it  so  as  to  effect- 
uate justice  between  the  parties  ?"  This  question  must  be 
answered  in  the  affirmative,  or  it  is  a  reproach  upon  the  law. 
I  know  the  mind  is  at  flirst  startled  by  the  novelty  of  the 
various  questions  that  present  themselves.  It  at  once  in- 
quires, can  a  paper  dollar,  which  the  law  declares  shall  be  a 
lawful  tender  for  one  dollar,  be  legally  regarded  as  worth 
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less  ?  Can  a  gold  dollar  which  the  same  law  declares  a  law- 
ful tender  for  a  dollar,  be  legally  regarded  as  worth  more  ? 
Can  the  law  recognize  a  difference  in  the  value  of  dollars  ? 
These  are  questions  not  settled  by  judicial  decision.  I  say 
not  settled,  for  the  reason  that  although  there  have  been, 
since  1862,  some  decisions  of  courts  upon  each  side,  yet 
there  is  nothing  that  prevents  the  questions  being  considered 
entirely  original  and  to  be  settled  upon  principle. 

In  considering  these  questions,  it  is  necessary  to  consider 
what  constitutes  value.  Does  this  consist  solely  of  utility 
in  paying  debts  ?  Is  its  measure  to  be  determined  by  the 
answer  to  the  inquiry  for  how  much  is  it  a  lawful  tender  ?  If 
so,  wheat  has  no  value,  or  any  of  the  real  and  personal  prop- 
erty of  the  country,  except  the  currency  made  legal  tender  by 
law.  What  is  the  measure  of  value  ?  It  is,  and  must  for 
all  commercial  and  legal  purposes,  be  the  amounts  of  the 
least  valuable  lawful  tender  it  will  command.  An  examina- 
tion of  the  acts  will  show  that  congress  has  not  attempted 
to  determine  any  value  as  intrinsically  inherent  in  currency. 
They  have  only  provided  for  how  much  it  shall  constitute 
legal  tender.  We  have  already  seen  that  all  the  kinds  of 
currency  have  an  intrinsic  value  wholly  independent  of  their 
lawful  tender  qualities.  There  have  been  times  when  a  gold 
dollar  was  worth  two  and  eighty-hundreths  paper  dollars, 
although  the  gold  dollar  was  lawful  tender  but  for  a  dollar,  and 
the  paper  equivalent  for  $2.TVff.  Of  course,  this  difference 
is  entirely  independent  of  the  lawful  tender  qualities  of 
either.  This  intrinsic  value  congress  has  not  attempted  to 
interfere  with.  I  say  this  to  show  I  am  not  trenching  upon 
the  principles  of  the  strongest  advocates  of  congressional 
power.  I  concede,  in  the  fullest  manner,  that  under  the 
decision  of  the  Court  of  Appeals  the  paper  is  lawful  tender, 
and  that  every  dollar  will  cancel  a  debt  of  one  dollar,  and 
that  the  gold  dollars  will,  as  tender,  go  no  further  than  the 
paper ;  but  for  other  purposes,  but  few  are  so  ignorant  at 
this  day  as  not  to  know  that  their  respective  values  are 
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widely  different,  which  congress  has  in  no  respect  attempted 
to  interfere  with.  What  difficulty  is  there  in  the  way  of  the 
courts  recognizing  this  difference  in  value  for  purposes  other 
than  lawful  tender?  Congress  has  created  none,  the  state 
legislature  has  interposed  none,  and  I  am  right  sure  that  no 
maxim  of  the  common  law,  (the  perfection  of  human  reason,) 
will  be  found  in  the  way.  What  legerdemain  compels  courts 
to  ignore  in  their  judgments  &cts  as  patent  as  the  meridian 
sun?  I  think  it  clear  that  courts  not  only  may,  but  are 
bound  in  duty  to  recognize  and  act  judicially  upon  the  dif- 
ference. They  must  do  so  or  utterly  fail  in  administering 
justice.  Surely,  had  a  man  borrowed  one  hundred  dollars  in 
gold  coin  at  the  time  the  tender  in  the  present  case  was  made, 
and  agreed  to  repay  it  the  next  day  in  similar  coin,  and  had 
taken  forty  dollars  of  the  coin  and  had  purchased  therewith  one 
hundred  dollars  lawful  tender  notes  and  tendered  the  same 
to  the  lender,  the  law  would  not  adjudge  the  borrower  to 
have  performed  his  contract  and  dismiss  him  from  court 
with  costs  on  the  ground  that  the  lender  was  making  a  false 
clamor  against  him.  But  how  can  a  court  of  law  furnish  an 
adequate  remedy  for  the  breach  of  a  contract  to  pay  in  cur» 
rency  of  a  particular  kind  ?  That  question  is  not  directly 
in  the  present  case,  but  if  law  can  redress  such  an  injury, 
much  more  can  equity,  where  it  has  cognizance.  It  has  here- 
tofore been  considered  the  glory  of  the  common  law,  that  its 
principles  required  the  application  of  right  reason  to  new 
cases  as  they  arise.  By  so  doing,  justice  is  surely  attained 
between  litigants.  By  a  failure  so  to  do  and  adhering  to 
technical  reasoning — that  you  can  not  recognize  and  act  upon 
truths  known  to  everybody — aright  is  defeated,  the  law  becomes 
impotent,  and  it  may  truly  be  said,  by  modem  probity,  if 
any,  justice  has  fallen  in  the  streets  and  equity  can  not  enter 
the  courts.  The  remedy  in  courts  of  law  for  breaches  of  con- 
tract is  an  award  of  damages  equivalent  to  the  loss  occasioned 
by  the  breacL  The  process  is  the  same  when  the  breach 
consists  in  failing  to  deliver  or  pay  coin,  as  it  is  in  fixing 
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damages  in  any  other  case.  The  lawful  tender  of  least  intrin- 
sic value  is  taken  as  the  standard^  and  a  sufficient  amount  of 
this  awarded  to  the  injured  party  to  make  good  the  loss  sus- 
tained by  the  breach.  This  is  done  in  all  cases  of  awarding 
damages  for  breach  of  contract.  If  the  action  is  for  breach 
of  any  contract  to  deliver  property^  the  damages  are  uniformly 
assessed  in  the  lawful  tender  of  least  intrinsic  value.  That 
this  was  the  only  course  to  administer  justice  was  so  obvious 
that  it  was  adopted  universally  without  discussion  and^ 
almost  without  consciousness  that  such  a  rule  was  acted 
on.  No  one  ever  hfeard,  when  the  question  was  as  to  value  of 
a  horse,  when  the  gold  dollar  was  worth  two  in  paper,  that 
damages  were  assessed  upon  the  gold  basis ;  and  yet  the  same 
complaint  would  be  equally  applicable  to  all  such  assessments 
as  is  now  urged  agamst  applying  the  same  rate  to  cases  where 
the  contract  is  to  pay  in  coin.  That  complaint  is  that,  by 
a  diminution  of  the  premium  on  gold,  or  what  I  regard  as 
the  same  thing,  an  appreciation  in  the  value  of  public  credit, 
which  of  course  increases  the  intrinsic  value  of  paper  after 
judgment,  the  creditor  will  receive  too  much.  To  this  it  may 
be  answered,  that  it  is  equally  probable  that  he  will  lose  by 
an  increase  of  the  premium.  The  chance  of  gain  or  loss  is 
inseparable  from  the  use  of  lawful  tender  money  of  constantly 
fluctuating  intrinsic  value.  The  ignorant  believe  that  it  is 
gold  and  silver  that  fluctuates,  and  that  paper  is  uniform  in 
value ;  and  I  think,  from  their  reasoning,  that  some  judges 
are  possessed  with  that  idea.  I  regard  the  point  too  clear  to 
require  argument.  The  debtor  can  always  protect  himself 
from  any  such  loss  by  prompt  payment.  It  is  a  great  mis- 
take to  suppose  that  the  lawful  tender  paper  is  in  &ct  of 
equal  value  in  the  payment  of  debts  with  gold  coul.  A  man 
owing  $12,000,  and  having  all  his  property  in  lawful  tender 
paper  amounting  to  $10,000,  is  insolvent.  The  same  debtor 
having  the  same  amount  of  gold  coin  can  now,  by  exchangr 
ing  coin  for  paper,  pay  every  cent  and  have  something  left, 
and  there  have  been  times  when  his  balance  would  have  beeu 
Vol.  XLIV.  4X 
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more  than  the  whole  debt  owing.  It  is  a  legal  fiction,  con- 
trary to  a  universally  known  truth,  that  paper  made  lawful 
tender  by  congress  is  of  equal  value,  with  gold  coin  in  the 
payment  of  debts.  There  may  have  been  debtors  of  that 
stem  integrity  who,  having  received  the  consideration  upon 
a  gold  basis,  have  felt  it  their  duty  to  pay  the  debt  in  some- 
thing of  equivalent  value ;  but  I  feel  sure  that  there  never 
was  one,  fool  enough  to  act  upon  the  belief,  when  gold  was  at 
a  premium,  that  gold  was  of  no  more  value  than  paper  to 
pay  debts,  and  for  that  reason  to  pay  his  debts  in  coin.  The 
case  is  now  presented  of  the  country  having  different  kinds 
of  lawful  tender  money,  differing  widely  in  their  intrinsic 
value.  My  conclusion  is  that  it  is  entirely  lawful  for  parties  to 
contract  for  payment  in  any  specific  kind  of  this  currency,  and 
that  when  they  have  so  contracted,  the  rules  of  law  enable, 
and  those  of  justice  require,  the  court  to  enforce  such  con- 
tracts and  afford  adequat.e  redress  in  case  of  breach,  the  same 
as  any  other  lawful  contracts  ;  and  they  must  do  this  or  there 
is  a  failure  of  justice  occasioned  by  the  impotency  of  the 
common  law,  a  reproach  to  which  I  think  that  system  of 
jurisprudence  not  subject. 

A  point  not  in  this  case  was  somewhat  discussed — that  is, 
whether  the  time  of  the  breach  of  the  contract,  or  of  the  trial, 
was  to  be  taken  for  the  assessment  of  damages.  I  think 
right  reason  requires  that  of  the  trial  to  be  adopted.  I  am 
aware  that  the  time  of  breach  is  the  time  at  which  damages 
upon  contracts  generally  are  assessed.  That,  in  such  cases, 
works  out  justice.  The  object  is  effected  by  giving  an  ade- 
quate compensation  for  the  injury.  In  most  such  cases,  the 
value  of  commodities  change,  and  therefore  value  at  the  time 
of  breach  is  more  likely  in  the  great  mass  of  cases  to  afford 
just  redress ;  but  when  the  question  is  between  gold  and  sil- 
ver coin  and  lawful  tender  paper,  the  vcdue  of  tbe  coin  does 
not  change,  that  of  the  paper  does.  The  party  injured  is 
entitled  to  his  coin  and  interest  at  the  time  of  trial.  This 
precisely  compensates  his  injury,  neither  less  or  more.    I  have 
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hitherto  considered  the  present  as  a  case  at  law ;  I  have  not, 
howerer,  fieJlen  into  the  mistaken  idea  that  it  is  so  in  fact. 
It  is  a  case  where  the  plaintiff  applies  for  the  exercise  of 
equity  jurisdiction  in  his  behalf.  It  is  the  settled  maxim 
that  he  is  not  entitled  to  this  unless  equity  and  good  con- 
science require  it.  What  equity  has  a  man,  who,  for  an 
adequate  consideration,  has  agreed  to  pay  gold  or  silver  coin 
and  has  tendered  something  of  four  tenths  of  the  value 
thereof,  as  performance  ?  I  can  see  none.  I  regard  the  con- 
science as  any  thing  but  good  that  will  penpit  its  possessor  to 
borrow  gold  coin  and  contract  to  repay  in  similar  coin,  and 
then  attempt  to  discharge  the  obligation  with  the  same 
normal  amount  of  lawful  tender  notes,  worth  less  than  half 
as  much  as  the  coin.  Should  the  government  attempt  to  pay 
in  depreciated  paper,  debts  agreed  to  be  paid  in  coin,  every 
right  thinking  man  would  pronounce  its  conduct  infiimous. 
And  will  courts  of  justice  pronounce  similar  conduct  of  indi- 
viduals agreeable  to  equity  and  good  conscience  ?  I  can  not 
so  r^ard  it.  This  is  the  most  important  commercial  ques- 
tion considered  in  the  courts  of  this  state,  except  that  of  the 
constitutional  power  of  congress  to  make  paper  a  lawful  ten- 
der in  the  payment  of  debts.  The  effect  of  settling  the  law 
80  that  parties  can  by  contract  protect  themselves  from  the 
fluctuating  intrinsic  value  of  government  paper,  can  scarcely 
be  appreciated.  I  regard  it  fortunate  that  the  question  is  to 
be  decided  in  a  time  of  peace,  when  it  can  be  calmly  consid- 
ered, uninfluenced  by  any  fear  that  a  decision  either  way, 
may  be  disastrous  to  the  government.  The  judgment  ap^ 
pealed  from  should  be  affirmed. 

Judgment  of  the  special  term  reversed,  and  judgment 
directed  for  the  plaintiff,  adjudging  the  mortgage  paid,  and 
that  it  be  satisfied  of,  record. 

[Erie  Q^null  Tbbk,  liay  7,  )866,  fimria,  Grovm',  Marvm  VPA  JDankk, 
Jnstioes.] 


644       OASES  IN  THE  SUPREME  COURT. 


fiSidStr        The  People^  ex  rel  The  Oenesee  County  Bank,  vs,  Olmsted 
' and  otherB,  assessors,  &c. 

A  banking  association,  oi^anized  under  the  general  banking  laws  of  this  state, 
has  the  power,  by  a  resolution  of  its  board  of  directors,  voluntarily  to  dis- 
solre  itself  and  dose  its  business,  and  to  distribute  a  portion  of  its  capital 
and  surplus  earnings,  among  the  stockholders. 

And  after  such  a  resolution  has  been  adopted,  and  a  dividend  upon  the  capital 
stock  has  been  made,  and  paid  to  the  stockholders,  and  an  equal  amount  of 
its  stock  surrendered  and  canceled,  it  is  erroneous  for  the  assessors  to  assess 
the  association  on  its  entire  capital  as  it  existed  prior  to  the  dissolution  and 
the  maldng  of  the  dividend.    Davts,  J.  dissented. 

If  tiie  assessors,  on  application  b^ng  made  to  them,  refuse  to  reduce  an  assess- 
ment thus  made,  by  deductmg  from  the  capital  of  the  bank  the  amount  of 
capital  so  distributed  among  the  stockholders,  a  mandamus  will  lie. 

THE  relator  in  this  canse  is  a  banking  association,  organized 
and  doing  business  in  the  village  of  Le  Boy,  in  the  county 
of  Q^nesee,  under  the  general  banking  laws  of  this  state.  Its 
organization  was  effected  on  the  fourth  of  December,  1838, 
and  its  business  was  carried  on  as  a  banking  association  untU 
the  first  of  May,  1865.  At  that  time  it  had  a  paid  up  cap- 
ital of  one  hundred  and  fifty  thousand  dollars.  Under  the 
articles  of  association,  the  power  was  conferred  upon  its  direc- 
tors of  carrying  on  the  business  of  banking  in  such  manner  as 
they  might  see  fit,  for  any  purpose  authorized  by  the  general 
banking  law,  and  to  exercise  all  the  incidental  powers  neces- 
sary to*  carry  on  such  business ;  and  also  to  exercise  such 
other  powers,  and  transact  such  other  business  as  the  asso- 
ciation was,  or  might  be  authorized  by  law  to  exercise  and 
transact. 

On  the  first  day  of  May,  1865,  the  directors  of  the  associa- 
tion, who  owned  over  four  fifths  of  its  stock,  at  their  regular 
annual  meeting,  unanimously  adopted  a  resolution  to  wind 
up  and  close  the  bank  on  the  first  of  July  thereafter.  And 
such  directors  and  the  stockholders  of  the  association,  with 
the  exception  of  three,  entered  into  an  agreement  to  take 
stock  in  the  First  National  Bank  of  Le  Boy,  an  association 
organized  under  the  act  of  congress  providing  for  the  organ- 
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isation  of  banking  associations,  and  to  increase  its  capital 
from  one  hundred  thousand  to  one  hundred  and  fifty  thousand 
dollars. 

After  the  adoption  of  that  resolution,  the  Qenesee  County 
Bank  proceeded  to  collect  in  its  debts,  and  on  the  first  of 
July,  1865,  surrendered  its  banking  office  to  the  First  Na- 
tional Bank  of  Le  Boy,  and  since  then  has  transacted  no  other 
business  than  such  as  was  necessarily  incidental  to  the  clos-^ 
ing  and  winding  up  of  its  affairs. 

On  the  first  of  July,  1865,  the  directors  adopted  another 
resolution,  that  the  bank  should  be  wound  up  and  closed  as 
soon  as  practicable,  and  to  that  end  a  dividend  of  forty-eight 
per  cent  of  the  capital  stock,  and  nineteen  per  cent  of  the 
surplus  earnings  and  profits  should  be  paid  to  its  stockhold- 
ers. And  on  that  day  such  diyidends  were  made  and  paid  to 
the  stockholders.  In  that  manner  the  sum  of  seventy-two 
thousand  dollars  of  the  capital  of  the  bank  was  divided  among 
its  stockholders,  and  an  equal  amount  of  its  stock  surren- 
dered and  canceled. 

The  defendants,  as  assessors  of  the  town  of  Le  Boy,  in 
making  their  assessment  of  taxes  in  the  year  1865,  assessed 
the  bank  on  its  entire  capital  as  it  existed  prior  to  the  firft 
of  July,  1865,  deducting  only  the  value  of  its  real  estate,  and 
the  amount  of  twelve  thousand  dollars  invested  in  United 
States  bonds. 

Upon  an  application  being  niade  to  them  ou  the  fifteenth 
of  August,  they  declined  to  reduce  the  assessment  by  deduct- 
ing from  the  capital  of  the  bank  the  seventy-two  thousand 
dollars  distribut.ed  among  the  stockholders,  claiming  that  the 
directors  were  not  empowered  to  dissolve  the  association,  or 
reduce  its  capital,  without. legal  proceedings. 

The  circulation  of  the  bank,  on  the  first  of  May,  1865, 
amounted  to  seventy-two  thousand  two  hundred  and  seventy- 
eight  dollars,  and' on  the  first  day  of  July,  to  sixty-six  thou- 
sand nine  hundred  and  twenty-seven  dollars^  and  on  the 
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fifteenth  of  Angast,  to  sixty-two  thousand  two  hnndred  and 
twenty-seven  dollars. 

Upon  the  relation  of  the  bank,  an  alternative  mandamns 
was  issued  out  of  this  court,  to  the  assessors,  returnable  at 
the  September  term  of  the  special  term,  held  in  OrleanB 
county.  Both  the  writ  and  the  defendants'  answer  contained 
a  statement  of  the  facts  already  set  forth.  The  relator  de- 
murred generally  to  the  answer.  Judgment  upon  the  demurer 
was  given  in  favor  of  the  relator,  and  a  peremptory  mandamus 
directed  to  be  issued.  From  that  judgment  and  direction  the 
defendants  appealed. 

L.  N,  Bangsy  for  the  appellants. 

R.  Ballardj  for  the  respondent. 

Daniels,  J.  By  the  articles  of  association  the  board  of 
directors  was  declared  to  consist  of  not  less  than  five  nor  more 
than  thirteen  directors..  To  render  a  person  eligible  for  that 
position,  and  qualify  him  for  the  exercise  of  the  power  and 
authority  incident  to  it,  he  was  required  to  be  a  stockholder 
to  the  extent  of  ten  shares  of  one  hundred  dollars  each. 
When  elected  in  the  manner  provided  for  by  the  articles  of 
the  association,  the  board  of  directors  was  empowered  to 
appoint  a  president  of  the  bank  from  their  number,  and  a 
vice  president  and  cashier,  together  with  such  other  officers 
and  agents  as  the  business  of  the  association  should  require. 
The  board  was  also  empowered  to  carry  on  the  business  of 
banking,  in  the  manner  provided  for  by  the  statute,  and  the 
articles  expressly  and  irrevocably  delegated  to  it  all  the 
power,  rights,  and  privileges  of  each  and  all  of  the  associates, 
and  of  those  who  might  afterwards  become  such,  to  be  exer- 
cised only  by  the  board  of  directors,  and  such  officers  and 
agents  as  it  should  appoint. 

From  this  ample  and  comprehensive  delegation  of  author- 
ity, the  board  of  directors  were  authorized  to  exerdse  on 
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account  of  it,  all  such  powers,  as  the  statute  conferred  upon 
the  association.  And  if  that  statute  as  it  was  first  enacted, 
or  has  been  since  amended,  empowered.ihe  association  volun- 
tarily to  dissolve  itself,  or  to  reduce  and  distribute  its  capi- 
tal among  its  stockholders,  that  power  could  be  well  exercised 
by  the  board  of  directors,  unless  its  exercise  has  been  made 
dependent  upon  the  action  of  the  association  itself. 

It  is  not  necessary  to  complicate  the  <)on8ideration  of  this^ 
question,  with  that  so  often  discussed  and  examined,  whether 
an  association  formed  under  the  general  banking  laws  of  this 
state  is,  or  is  not,  a  corporation.  So  far  as  this  case  is  con- 
cerned, it  will  be  assumed,  as  it  not  improperly  may  be,  that 
it  is  a  corporation,  (LeonardsvUle  Bank  v.  WUlardy  25 
j^^.  T.  Rep.  574,)  though  not  a  moneyed  corporation  within 
the  statutory  regulations  adopted  for  preventing  the  insol- 
vency of  corporations  of  that  description.  {Leavitt  v. 
Blatch/ordy  17  N.  T.  Rep.  521.)  For  not  being  a  moneyed 
corporation,  it  was  not  within  the  prohibition  contained  in 
the  statute  declaring  that  it  shall  not  be  lawful  for  the  direc- 
tors of  a  moneyed  corporation  to  divide,  withdraw  or  in  any 
manner  pay  to  the  stockholders,  or  any  of  them,  any  part  of 
the  capital  stock  of  the  corporation,  or  to  reduce  such  cap- 
ital without  the  consent  of  the  legislature.  (2  R.  8.  5th  ecL 
217,  §  1.)  That  was  intended  to  relate  exclusively  to  what  the 
statute  denominates  moneyed  corporations,  and  has  never 
been  expressly,  or  constructively,  applied  to  banking  associa- 
tions, even  though  corporations.  As  this  is  the  only  express 
statutory  prohibition  relating  to  the  reduction  or  division  of 
corporate  capital^  the  association  in  question  was  not  disabled 
by  any  positive  provision  of  law  from  either  reducing  or 
dividing  its  capital,  except  however  in  the  single  instance, 
that  where  the  reduction  should  be  made  with  the  intention 
of  continuing  the  banking  business,  it  could  not  be  extended 
so  far  as  to  reduce  the  capital  below  the  sum  of  ^100,000. 
(Xat(?«  o/ 1859,  jp.  627,  §1.) 

If  the  power  to  divide  the  capital  and  dissolve  the  assod- 
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ation  ezistSy  there  is  nothing  in  the  statute  preventing  the 
board  of  directors  from  exercising  it,  where,  as  in  this  case, 
they  were  expressly  and  irrevocably  vested  by  the  articles, 
with  all  the  powers  appertaining  to  the  association  itself. 
If  the  power,  under  such  a  delegation  of  authority,  were  to 
be  improperly,  or  injudiciously,  made  use  of,  the  stockholda^ 
and  creditors  alone  would  have  the  right  to  complain.  Where 
no  complaint  comes  from  them,  but  on  the  other  hand  they 
appear  to  acquiesce  in  the  use  made  of  it,  those  having  no 
interest,  either  direct  or  indirect,  in  the  affairs  of  the  associ- 
ation, should  not  be  permitted  successfuly  to  urge  the  objec- 
tion. In  this  case,  the  directors,  by  whose  resolution  the 
proceedings  were  taken  to  close  up  the  business  and  dissolve 
the  association,  were  the  owners  of  its  capital  stock  to  the 
amount  of  $122,800,  leaving  only  the  amount  of  $27,200 
of  stock  in  the  hands  of  others,  from  whom  no  complaint 
whatever  seems  to  have  come. 

For  the  purpose  of  determining  whether  the  power  to  dis- 
solve the  association  was  vested  in  it,  the  nature  of  the  stat- 
ute under  which  it  was  formed  and  the  peculiar  character  of 
the  institution  it  provided  for  creating,  must  be  taken  into 
consideration.  This  statute,  as  it  has  been  judicially  con- 
strued, was  not  originally  designed  for  the  creation  of  associ- 
ations, although  in  practice  it  seems  to  have  been  attended 
with  a  different  result.  For  the  courts  have  felt  compelled 
to  r^ard  the  associations  formed  under  the  statute  as  cor- 
porations, notwithstanding  the  conviction  that  the  legislature 
^  *"-^  *ffid'ii(oi.intend  them  to  be  so.    The  intention  of  the  legbla- 

■-  tui^  itaslo  regulate  the  business  of  bankmg  in  such  a  man- 
ner as  to  Jeave  all  who  were  disposed  to  do  so,  at  liberty  to 

'    hof^^'  vh  it,  provided  the  redemption  of  their  circulating 

notes  weri)  properly  and  adequately  secured.    And  to  accom- 

^  jmlh  'thi|i;  end,  it  provided  three  distinct  modes  of  carrying 

';,,,Jlie'btt6iness  on;  by  individuals,  by  partnerships  properly 
so  called,  and  by  associations  possessing  several  of  the  com- 
mon attributes  of  corporations,  united  with  some  of  the 
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elements  of  a  mere  partnership.  Among  the  powers  of  cor- 
porations conferred  upon  them  by  the  statute,  in  addition  to 
that  of  issuing  circulating  notes,  were  those  of  the  transferri- 
bUity  of  stock,  their  continued  existence  notwithstanding  the 
death  or  insanity  of  any  of  the  stockholders,  and  the  ex- 
emption of  the  shareholders  from  personal  liability  on  account 
of  the  debts  of  the  association,  unless  otherwise  declared  in 
the  articles.  (2  B,  S.  5th  ed.  560,  §§  191, 197.)  These  were 
conferred  upon  them  for  the  more  convenieift  transaction  and 
continuance  of  their  business,  not  for  the  purpose  of  making 
them  corporations.  {Leavitt  v.  Blotch  ford,  supra.)  And 
one  of  the  powers  and  incidents  of  a  mere  partnership  which 
these  associations  are  claimed  to  possess  is  that  which  was 
resorted  to  in  this  case,  for  the  purpose  of  dissolving  the 
relator  and  closing  up  its  business. 

As  it  is  settled  by  authority,  as  well  as  the  peculiar 
nature  of  the  general  banking  law,  that  the  legislature  did 
not  intend  the  associations  formed  under  it,  to  be  corpo- 
rations within  the  common  legal  understanding  of  that  term, 
it  could  not  have  formed  any  part  of  the  legislative  design, 
that  the  power  of  voluntarily  closing  up  their  business  and  pro- 
ducing their  own  dissolution,  should  be  denied  them.  Under 
that  intent,  their  power  in  this  respect  would  be  very  much 
like  that  of  an  ordinary  partnership,  but  when  exercised,  as 
required  by  law  to  be,  in  conformity  with  certain  regulations 
intended  to  prevent  the  abuse  of  it,  and  to  render  its  exercise 
both  convenient  and  safe. 

Hence,  without  conferring  the  power  in  express  terms,  the 
manner  only  in  which  it  may  be  rendered  available,  is  declared 
and  regulated  by  the  statute ;  indicating  at  the  same  time 
the  understanding  of  the  legislature  that  the  power  inhered 
in  the  association,  without  any  express  provision  declaring 
that  to  be  the  case.  That  such  was  the  understanding  of  the 
legislature,  will  be  seen  from  an  examination  of  the  general 
banking  law,  and  the  amendments  since  made  to  it.  By  sec- 
tion 28  of  the  law  as  it  was  originally  adopted,  dividends  are 
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prohibited  from  being  made  upon  the  stock,  where  any  por*- 
tion  of  the  original  capital  of  the  association  has  been  with- 
drawn for  any  purpose  whatever^  where  outstanding  and  un^ 
satisfied  debts  exist,  until  the  deficit  be  made  good.  ^  (2  B.  S. 
5th  ed,  §  205.)  And  by  the  act  of  1841,  it  was  provided 
that  when  the  officers  of  any  banking  association,  desirous  of 
relinquishing  the  banking  business,  shall  have  redeemed  at 
least  ninety  per  cent  of  their  circulating  notes,  and  deposited 
in  the  manner  required,  a  sufficient  sUm  of  money  for  the 
redemption  of  the  residue,  it  shall  be  lawful  to  surrender  to 
such  association  the  securities  deposited  for  the  security  for  its 
circulation.  And  after  giving  the  notices  provided  for  in  the 
next  section,  and  the  bond  described  in  it,  for  the  redemption 
of  such  circulating  notes  as  shall  remain  unredeemed  at  the 
expiration  of  two  years,  within  six  years  afterwards,  the  asso- 
ciation is  entitled  to  receive  all  other  securities  which  may  be 
held  or  be  on  deposit,  for  the  redemption  of  such  notes. 
(2  B,  S.  5th  ed.  565,  §§  216,  217.)  And  by  section  5  of  the 
act  of  1857,  the  superintendent  of  the  banking  department 
is  required  to  destroy,  or  cause  to  be  destroyed,  all  bank  note 
plates  in  his  cust^ody,  of  banking  associations  which  have 
failed,  or  given  notice  of  closing  their  business,  or  whenever 
any  banking  association  shall  fail,  or  discontinue  the  business 
of  banking.  (2  B.  S.  5th  ed.  569,  §  229.)  By  chapter  236 
of  the  Laws  of  1859,  page  503,  these  provisions  were  still 
further  amended,  but  not  in  such  a  manner  as  to  impair  the 
powers  of  the  association  in  this  respect ;  but  further  pro- 
viding, that  the  banking  association,  giving  notice  to  the 
superintendent  of  the  banking  department  of  its  intention 
to  close  the  business  of  banking,  after  the  fuU  payment  of 
all  its  circulating  notes  presented  for  redemption  within  the 
time  specified,  and  of  all  other  lawful  claims  and  demands 
against  such  bank,  may  divide  the  remaining  property  and 
effects  of  the  banking  association  among  the  stockholders 
thereof  (Id.  page  504,  §  6.) 
These  provisions,  which  were  all  in  full  force  when  this 
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bank  resolved  to  wind  up  its  affairs,  and  when  its  snrplus 
profits  and  forty-eight  per  cent  of  its  capital  was  distributed 
among  its  stockholders,  and  an  equivalent  amount  of  its 
stock  surrendered  and  cancelled,  leave  no  doubt  as  to  the 
design  of  the  legislature,  that  associations  of  this  character 
should  possess  the  power  to  settle  up  their  own  affairs  and 
secure  their  own  dissolution  by  observing  the  regulations 
which  they  provide.  This  conclusion  is  still  further  fortified 
by  section  4  of  chapter  419  of  the  Laws  of  1847,  page  521. 
For  after  providing  that  banking  associations  shall  be  subject 
to  taxation  on  the  full  amount  of  actual  capital  paid  in  or 
secured  to  be  paid  in,  it  is  declared  that  in  case  the  capital 
has  been  reduced  by  the  surrender  of  any  securities  to  the 
stockholders  thereof,  and  the  certificates  of  stock  held  on 
account  of  such  securities  surrendered  to  the  association  and 
cancelled,  such  banking  association  shall  not  be  subject  to 
taxation  upon  such  part  of  its  capital.  After  the  enactment 
of  this  statute,  it  furnished  the  measure  of  the  liability  of 
banking  associations  to  taxation,  until  that  was  changed  in 
1853.  That  change  rendered  all  moneyed  or  stock  corpora- 
tions, deriving  an  income  or  profit  from  their  capital,  liable 
to  taxation  on  the  amount  paid  and  secured  to  be  paid  in,  as 
capital,  together  with  aU  surplus  profits,  or  reserved  funds, 
exceeding  ten  per  cent  of  their  capital,  after  deducting  the 
value  of  the  real  estate  owned  by  the  corporation,  and  the 
amount  of  its  stock  owned  by  the  state,  or  any  incorporated, 
literary  or  charitable  institutions.  (Laws  of  1853,  ch.  654, 
§§  1,  10.)  AU  corporations  were  rendered  taxable  in  the 
same  manner  under  this  law,  until  1857,  when  it  was  changed 
by  chapter  456  of  the  laws  of  that  year.  By  this  alteration 
the  capital  was  required  to  be  eu^sessed  according  to  its  actual 
value,  together  with  its  surplus  profits,  or  reserved  funds, 
exceeding  ten  per  cent  of  its  capital,  and  deducting  all  shares 
of  stock  in  other  corporations,  owned  by  the  corporation 
taxed.  In  1863,  this  act  was  again  changed  by  chapter  240 
of  the  session  laws  of  that  year,  so  far  as  banks,  banking 
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asfiociations  and  other  moneyed  corporations  and  asBOciations 
were  affected.  This  made  them  liable  to  taxation,  not  upon 
their  capital  and  profits  directly,  but  upon  a  valuation  equal 
to  the  amount  of  capital  stock  paid,  or  secured  to  be  paid  in, 
and  their  surplus  earnings,  less  ten  per  cent  of  such  surplus, 
and  deducting  the  value  of  real  estate  taxable  as  such. 

Under  all  these  different  and  fluctuating  statutes,  except 
that  of  1857,  which  rendered  corporate  capital  taxable  accord- 
ing to  its  actual  value  only,  the  corporation  or  association 
taxed  was  entitled  to  no  deduction  whatever,  on  account  of 
losses  reducing  the  actual  below  .the  par  value  of  the  capital. 
In  that  respect  the  .rule  was  rigid  and  inflexible,  which 
declared  the  standard  of  taxation  to  be  the  capital  paid  in, 
or  secured  to  be  paid  in.  (People  v.  /Supervisors  of  Niagara^ 
4  Hilly  20.  People  v.  Commissioners  of  Taxes,  Am,  Law 
Beg.  vol  12,  535.)  Although  the  last  case  was  reversed  by 
the  Supreme  Court  of  the  United  States,  its  authority  in  this 
respect  was  in  no  manner  disturbed.  (Bank  Tax  Casey 
2  Wallace,  200.)  Indeed  the  principle,  as  a  rule  of  con- 
struction, had  been  fully  established  by  the  cases  previously 
cited,  and  the  case  of  Farmers'  Loan  and  Trust  Co.  v. 
Mayor  of  New  York,  (7  Hilly  261.) 

If  that  part  of  the  act  of  1857,  which  relates  to  this  sub- 
ject, had  continued  in  force,  it  would  have  furnished  suffi- 
cient authority  for  the  exoneration  of  the  relator  from  taxation 
so  far  as  its  capital  was  distributed  and  its  stock  cancelled. 
For  to  that  extent,  certainly,  the  value  of  its  capital  would 
have  been  diminished.  But  that  part  of  this  act  was 
repealed  by  the  statute  providing  for  the  taxation  of  these 
associations,  which  was  enacted  in  1863. 

The  mere  reduction  of  the  capital,  under  chapter  277  of 
the  Laws  of  1859,  with  the  intention  of  continuing  the  busi- 
ness of  the  association  on  the  amount  to  which  it  might  be 
reduced,  would  probably  have  the  effect  of  rendering  that  the 
future  measure  of  its  taxation.  For  after  such  reduction, 
the  residue  remaining  would  constitute  the  capital  paid  in^ 
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or  secured  to  be  paid  in,  within  the  meaning  of  the  present 
law  for  taxing  banks  and  banking  associations.  Bnt  this 
case  does  not  fall  within  these  provisions  of  the  act  of  1859. 
For  that  act  relates-  only  to  reductions  made  with  the  inten- 
tion of  continaing  the  business  of  the  association.  And  for 
that  reason  the  law  prohibits  any  reduction  below  the  sum  of 
one  hundred  thousand  dollars. 

The  statutes  affecting  banking  associations,  formed  under 
the  general  banking  law,  have  been  more  flexible  than  those 
relating  to  moneyed  and  other  banking  corporations.  They 
have  been  secured  a  more  ample  control  over  themselves,  and 
their  capital  and  circulation.  For,  as  has  been  seen,  they 
may  reduce  the  latter,  and  after  its  redemption  and  the  pay- 
ment of  their  debts,  divide  their  entire  assets  among  their 
stockholders,  and  produce  their  own  dissolution  without 
the  intervention  of  the  legislature  or  the  assistance  of 
any  legal  proceedings  whatsoever.  Their  action,  in  this 
respect,  is  very  much  like  that  of  an  ordinary  partnership. 
For  the  attainment  of  those  ends,  other  banking,  and  all 
moneyed  corporations,  are  necessarily  dependent  upon  pro- 
ceedings instituted  in  a  court  of  law  or  equity,  or  the  direct 
intervention  of  the  legislature.  (12  Am.  Law  Beg.  544. 
2  B.  S.  5th  ed.  517,  §  1.) 

And  as  those  powers  were  secured  to  banking  associations, 
as  distinguished  from  other  banking  and  moneyed  corpora- 
tions, it  was  both  just  and  necessary,  in  order  to  render  them 
available  and  useful,  that  a  corresponding  provision  should 
be  enacted  in  the  laws  regulating  the  mode  of  taxing  them. 
It  could  not  have  been  the  intention  of  the  legislature  to 
allow  the  association,  whose  capital  had  been  distributed 
among  its  stockholders  in  the  manner  contemplated  by  law, 
to  be  made  the  subject  of  taxation  precisely  the  same  as 
though  no  such  distribution  had  been  made. 

Accordingly  it  will  be  found,  that  while  changes  have  fre- 
quently been  made  since  1847,  affecting  the  extent  and 
manner  in  which  these  associations  were  to  be  taxed,  and 
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essentially  modifying,  if  not  actually  repealing,  the  first 
branch  of  the  fourth  section  of  the  act  then  adopted,  the 
latter  branch  of  the  section  has  been  neither  repealed  nor 
modified  in  any  manner  whatever.  The  statutes  passed  since 
that  time  have  dealt  only  with  the  extent  and  manner  of 
taxing  the  association  while  it  continued  its  business  as  such, 
and  not  with  the  regulation  or  declaration  of  its  measure  of 
taxation,  while  the  process  of  division  and  dissolution  might 
be  lawfully  proceeding.  The  only  positive  provision  of  law 
referring  to  that  state,  in  such  a  manner  as  to  expressly  regu- 
late and  adapt  the  exercise  of  the  power  of  taxation  to  it,  is 
that  already  referred  to,  which  is  contained  in  the  act  of  1847. 

So  much  of  this  section  of  that  act  as  prohibits  banking 
associations,  formed  under  the  general  banking  laws,  from 
being  taxed  upon  that  part  of  their  capital  distributed 
among  the  stockholders,  and  for  which  an  equivalent  amount 
of  stock  may  have  been  surrendered  and  cancelled  by  the 
association,  must  be  regarded  as  applying  to  the  consideration 
of  this  case.  For  as  it  has  not  been  expressly  repealed,  and 
there  is  no  such  conflict  between  it  ^nd  the  subsequent  laws, 
relating  to  the  same  general  subject,  as  to  produce  its  repeal 
by  implication,  it  must  still  continue  in  force.  The  well 
established  rule  on  the  repeal  of  statutes' by  implication,  is 
that  a  preceding  statute  shall  not  be  regarded  as  repealed  by 
those  succeeding  it,  unless  they  are  so  manifestly  repugnant 
as  to  be  incapable  of  standing  together.  There  is  not  only 
an  entire  absence  of  inconsistency  between  these  statutes,  but 
in  addition  to  that,  the  later  ones,  except  the  act  of  1857, 
which  was  in  substance,  in  this  respect,  like  the  act  of  1847, 
seem  to  contemplate  the  continued  existence  of  this  branch 
of  section  four,  in  the  act  of  1847.  And  the  general  bank- 
ing system  would  be  imperfect  and  defective  without  it. 

The  right  of  the  relator,  therefore,  to  be  exonerated  firom 
taxation  upon  that  portion  of  its  capital  distributed  among 
its  stockholders,  so  far  as  positive  law  upon  the  subject  can 
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be  found^  must  depend  upon  that  act  and  the  construction 
which  should  be  given  to  it. 

It  appears  by  the  defendant's  answer  that  at  the  time  they 
were  applied  to  by  the  relator  to  reduce  the  assessment^  its 
circulating  notes  had  been  reduced  to  the  sum  of  sixty-two 
thousand  two  hundred  and  twenty-seven  doUars^  which  was 
less  than  the  amount  for  which  it  admitted  its  liability  to  be 
taxed.  But  this  was  not  made  to  appear  to  the  defendants 
at  the  time  of  the  relator's  application  to  reduce  the  assess- 
ment. And  if  they  had  then  refused  to  make  the  reduction 
on  account  of  the  absence  of  that  proofs  it  is  probable  that 
the  objection  would  be  allowed  to  prevail  against  the  present 
application  of  the  relator^  because  the  statute  prohibits  the 
assessment  from  being  made  upon  a  valuation  less  than 
the  amount  of  the  circulating  notes  unsurrendered,  even  though 
the  capital  of  the  association  may  have  been  reduced  below 
that.  The  defendants,  however,  placed  their  refusal  to  reduce 
the  assessment  on  the  ground  that  the  directors  were  un- 
authorized to  reduce  or  distribute  the  capital  of  the  associa- 
tion without  taking  proceedings  for  that  purpose  in  law  or 
equity.  This  excluded  the  supposition  that  the  proofs  exhib- 
ited were  in  any  other  manner  defective.  If  that  objection 
had  been  taken,  the  answer  discloses  the  ability  of  the  relator 
to  have  removed  it  by  further  proofs.  And  under  those 
circumstances,  it  would  not  only  be  unjust,  but  opposed  to 
very  well  settled  authority  to  permit  the  defect  to  have  any 
weight  in  the  present  disposition  of  this  case.  So  far  as  the 
objection  actually  made  is  concerned,  it  has  already  been 
shown  to  be  entirely  untenable. 

It  is  quite  evident  from  this  statute  that  the  legislature 
intended  that  the  association  should  not  be  liable  to  taxation 
upon  that  part  of  its  capital  returned  to  its  stockholders, 
and  for  which  they  had  surrendered  certificates  of  stock  which 
the  association  had  cancelled.  Subject  to  the  provision  that 
the  capital  for  the  purpose  of  taxation  should  not  be  estima- 
ted below  its  circulating  notes  not  returned  to  the  superin 
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tendent  of  the  banking  department,  the  amount  of  the 
capital  liable  to  taxation  is  made  entirely  dependent  upon 
the  action  of  the  association  and  its  stockholders.  If  the 
association  received  securities  from  its  stockholders  for  the 
amount  of  stock  issued  to  them,  then  upon  the  return  and  can- 
cellation of  the  stock  and  the  surrender  to  the  stockholders  of 
such  securities,  that  part  of  the  capital  previously  represented 
by  such  stock  and  securities,  is  no  longer  liable  to  be  taxed. 
The  same  result  must  follow,  where  the  stockholder  has 
actually  paid  for  the  stock  in  money.  For  although  not 
technically  falling  within  the  signification  of  the  term  secu- 
rities, it  is  held  by  the  association  for  the  same  purpose, 
namely,  as  part  of  its  capital.  And  when  surrendered  to 
the  stockholder  for  his  stock  which  is  cancelled,  precisely  the 
same  effect  is  produced  upon  the  capital  of  the  association, 
and  in  each  case  the  amount  withdrawn  from  taxation,  as 
the  capital  of  the  association,  is  added  to  and  becomes  taxa- 
ble as  the  property  of  the  individual  receiving  it.  It  could 
not  have  been  the  intention  of  the  legislature  to  have  dis- 
tinguished the  case  of  the  stockholder  who  receives  the 
money  upon  the  surrender  and  cancellation  of  his  stock,  from 
the  case  of  him  who  receives  securities  for  the  same  consid- 
eration. The  term  securities,  as  it  is  used  in  this  statute, 
must  therefore  be  construed  to  include  whatever  the  associa- 
tion may  have  received  as  an  equivalent  for  the  stock, 
whether  it  be  money  or  securities,  in  the  proper  and  ordinary 
sense  of  the  word. 
The  judgment  should  be  afiGirmed. 

Grovbr,  p.  J.  and  Marvin,  J.  concurred. 

Davis,  J.  dissented. 

Judgment  aflSrmed. 

[Ebib  Obitbbal  Tbbm,  May  7, 1866.     Davta,  Orover,  Marvin  and  J)amei$, 
Justices.] 
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An  action  can  not  be  snstained  as  a  case  of  interpleader  where  the  plaintiff 
denies  any  liability  to  either  of  the  defendants,  and  neither  admits  that  any 
thing  is  due  to  one  of  them,  nor  offers  to  bring  the  amount  in  dispnte  into 
cousL 

An  allegation  that  the  defendants  haye  fhiadulently  confederated  and  conspired 
^  together  for  the  purpose  of  harrassing  the  plaintiff  by  prosecuting  separate 
suits  against  him  for  the  same  cause ;  and  that  such  suits  have  been  com- 
menced and  are  prosecuted  in  pursuance  of  such  conspiracy,  is  not  sufficient 
to  sustam  an  action  or  uphold  an  injunction,  where  the  defendants  claim 
adversely  to  each  other,  as  well  as  to  the  plaintiff,  and  no  direct  ftaud  is 
charged ;  the  plaintiff  merely  averring  his  belief  of  such  conspiracy  because 
the  defendants  have  brought  separate  actions  for  the  same  cause,  and  by  the 
same  attorney. 

Proof,  more  direct  than  this,  is  necessary  to  sustain  such  an  acUon.  Fraud,  in 
such  a  case,  is  not  to  be  presumed,  and  the  conspiracy  should  be  distinctly 
averred,  and  not  charged  upon  the  mere  belief  of  the  plaintiff. 

Such  an  action,  and  the  injunction  granted  therein,  can  not  be  sustained  on  the 
ground  that  the  plaintiff  claims  equitable  and  affirmative  relief  6n  his  part. 
Nor  on  the  ground  that  it  will  prevent  a  multiplicity  of  suits. 

Neither  can  the  action  be  sustained  by  considering  it  an  action  in  the  nature  of 
a  bill  of  interpleader  to  prevent  danger  of  a  double  recovery  against  the 
plaintiff. 

An  action  in  the  nature  of  a  bill  of  interpleader  can  only  be  sustained  where  the 
parties  sought  to  be  interpleaded  have  some  right  or  interest  in  the  subject 
matter  of  the  action,  which  interferes  with  the  plaintiff's  attempt  to  establish 
his  own  rights. 

rpHIS  is  an  appeal  by  the  plaintiff  from  an  order  of  Justice 
A  Sutherland,  granting  a  motion  made  by  the  defendant, 
Hazard,  on  the  plaintiff's  complaint  and  affidavits  alone,  on 
which  the  injunction  was  granted,  to  dissolve  it.  The  case  as 
made  by  the  plaintiff  in  his  papers  stands,  therefore,  fully 
admitted.  The  complaint  shows  that  the  plaintiff,  being  a 
resident  of  London,  England,  although  a  citizen  of  the  United 
States,  and  having  come  to  the  city  of  New  York  on  a  tem- 
porary visit,  in  the  summer  of  1864,  three  actions  were  com- 
menced against  him  in  this  court,  two  by  the  defendant 
Hazard,  and  the  third  by  the  defendant  Bodman.  In  one 
of  those  commenced  by  the  defendant  Hazard^  and  ift  thut 
YoL,  XLY,  42 
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commenced  by  the  defendant,  Bodman  the  plaintiffs  respect- 
ively complaiaed  npon  the  same  instrument,  viz ; 

''Sept.  9,  1858. 
J^Mfis  McHehtrt,  £sq. 

Dear  sir :  Now  that  the  negotiation  of  the  bonds  of  the 
Atlantic  and  Great  Western  Eailroad  is  completed,  and  the 
contracts  for  the  rails  concluded,  and  my  right  to  receive  my* 
commissions  recognized,  you,  as  my  attorney  and  trustee,  are 
hereby  authorized  to  pay  John  Thompson,  Esq.  of  Rhode 
Island,  thirty  thousand  pounds  sterling  in  the  first  mortgage 
seven  per  cent  bonds  of  this  company,  at  75  per  cent,  at  the 
date  that  you  receive  my  commissions,  and  payments  made 
by  virtue  of  this  order  you  will  charge  in  account  with  me. 
I  am,  dear  sir,  faithfully  yours, 

Samuel  Hallett." 

"To  Samuel  Hallett,  Esq. 

I  engage  to  hold  at  the  disposal  of  said  John  Thompson, 
£30,000,  as  herein  mentioned  by  you,  in  same  proportions  as 
received  by  me,  of  which  I  shall  render  acct.  in  twdve 
months,  and  again  in  twenty-four  months  after  date. 

September  15,  1858,  James  McHenry." 

The  commissions  mentioned  in  the  above  instrument  were 
commissions  payable  in  bonds  and  stock,  which  Samuel  Hal- 
lett claimed  to  be  entitled  to  for  having  negotiated  contracts 
for  a  very  large  amount  of  iron  rails  and  of  money  to  be  ap- 
plied in  building  the  Atlantic  and  Great  Western  Railroad, 
and  which  were  to  have  been  received  by  Mr.  McHenry  from 
time  to  time  on  account  of  the  parties  entitled  to  them,  if 
the  contracts'  had  been  carried  out,  as  the  work  on  the  road 
and  payments  of  money  and  deliveries  of  rails  progressed. 
Hazard,  in  his  complaint,  claimed  to  have  become  the  owner 
of  this  instrument  by  assignment  iVoiii  the  defendant,  Sam- 
uel Bodman,  to  whom,  as  he  alleged,  Thompson  had  pre- 
viously assigned  it.  Bodman,  in  his  complaint,  also  claimed 
to  be  the  owner  of  it  by  assignment  from  Thompson.     The 
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actions  respectively  seek  to  recover  damages  on  account  of 
the  non-delivery  of  bonds  under  the  plaintiflF,  McHenry's, 
conditional  engagement,  of  which  the  plaintiflFs  respectively 
claim  to  be  the  assignees.  In  each  of  these  actions  an 
attachment  was  issued  to  the  sheriff  against  the  property  of 
Mr.  McHenry,  as  a  non-resident ;  in  the  one  for  $270,000, 
to  procure  the  discharge  of  which  Mr.  McHenry  gave  a  bond 
with  sureties  for  $540,000 ;  and  in  the  other  for  $300,000, 
which  is  now  outstanding,  and  claimed  to  have  been  levied 
on  property  sufficient  to  cover  it.  In  the  other  action,  (the 
second  commenced  by  Hazard,)  no  complaint  had  yet  been  filed 
at  the  time  of  the  commencement  of  this  action,  but  it  is 
averred  in  Mr.  McHenry's  complaint  to  relate  to  the  same 
subject,  and  to  be  intended  to  claim  some  equitable  form  of 
relief  in  case  the  action  at  law  should  for  any  reason  not  be 
successful,  and  that  allegation  is  not  denied.  McHenry's 
answers  to  the  respective  complaints  of  Hazard  and  Bodman 
were  substantially  the  same,  viz:  1.  In  each  of  them  he 
denied  the  receipt  of  the  bonds  and  stock  forming  the  com- 
missions to  which  Hallett  claimed  to  be  entitled,  and  out  of 
which  the  payment  of  the  £30,000  in  bonds  to  Thompson 
was  to  be  made,  and  on  the  actual  receipt  of  which  by  Mr. 
McHenry  his  engagement  was  expressly  conditioned.  2.  In 
each  he  alleged  that  his  signature  to  that  conditional  eqgage-r 
ment  was  obtained  by  false  and  fraudulent  representations, 
which  are  set  out,  and  the  facts  represented  negatived,  and 
therefore  void.  3.  In  each  of  them  he  set  up,  by  a  separate 
and  distinct  defense  to  meet  the  case  of  his  inability  on  the 
trial  to  show  actual  fraud,  that  his  signature  was  given  under 
a  material  mistake  of  fact,  based  upon  which  equitable  defense 
he  claims  affirmative  relief  by  a  judgment  for  the  surrender 
and  cancellation  of  the  instrument.  4.  In  each  he  takes  the 
defense  of  a  defect  of  parties  plaintiff.  5.  In  the  action  of 
Hazard,  in  addition,  he  sets  up  certain  transactions  and 
agreements  to  which  the  said  Hazard  is  a  party,  binding  hiixi 
to  the  surrender  and  yelease  pf  the  iqstruDcient  sued  o|i, 
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The  complaint  in  this  action  set  forth  the  pleadings  in 
those  two  actions.  It  shows  an  application  made  to  the 
court  in  those  actions  respectively,  with  a  view  to  avoid  the 
hardship  and  oppression  to  which  he  was  thus  subjected,  for 
an  order  under  section  122  of  the  Code,  compelling  the  plain- 
tiff in  each  to  make  the  plaintiff  in  the  other  a  defendant, 
with  proper  allegations  so  as  to  make  the  judgment  in  either 
of  them  a  final  determination  of  the  whole  controversy.  It 
shows  that  that  application  was  resisted  by  both  Hazard  and 
Bodman,  on  the  ground,  among  others,  that  the  remedy  of 
Mr.  McHenry  was  in  equity,  and  not  under  that  section  of 
the  Code.  That  application  was  denied,  and  on  appeal  to 
the  general  term,  the  order  denying  it  was  afSrmed.  The 
motion  was  denied,  on  the  ground  that  the  clause  of  section 
122  of  the  Code  relied  on  was  not  applicable  to  this  case, 
because  the  actions  were  regarded  as  being  "for  the  recovery 
of  money/'  The  complaint  in  this  action  sets  forth  the 
grounds  on  which  Mr.  McHenry  claims  that  this  court  has 
jurisdiction  to  maintain  it,  and  to  grant  the  relief  by  injunc- 
tion and  other  relief  asked  for.  Among  others,  it  contains 
the  following  allegation :  "  That  he  has  reason  to  believe,  and 
does  believe  and  charge,  upon  the  facts  and  circumstances  here- 
inbefore stated,  that  the  defendants  have  fraudulently  confed- 
erated and  conspired  together  for  the  purpose  of  vexing, 
harrassing  and  oppressing  this  plaintiff,  by  the  prosecution  of 
the  said  separate  actions  and  attachments,  and  that  the  same 
are  actually  prosecuted  in  pursuance  of  the  said  fraudulent 
confederation  and  conspiracy,"  &c. 

By  an  affidavit  annexed  to  the  complaint,  it  further  ap- 
pears that  on  the  day  of  its  being  filed  and  the  injunction 
granted,  the  same  attorneys  who  had  previously  acted  for 
Hazard  in  his  suits  were  also  substituted  as  attorneys  for 
Bodman  in  his  action,  who  had  previously  to  that  time  been 
represented  by  a  different  attorney;  so  that  both  are  now 
prosecuting  their  respective  actions  by  the  same  attorneys, 
each  claiming  to  be,  and  swearing  that  he  is,  the  owner  of  the 
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instrument^  and  entitled  to  recover  on  it  to  the  elcluBion  of 
the  other.  The  relief  claimed  is  an  injunction,  the  trial  of 
the  whole  controversy  in  this  action,  and  a  judgment  for  the 
delivery  up  of  the  instrument  sued  on  to  be  cancelled,  and 
general  relief 

J.  Larocque^  for  the  appellant. 

W.  M,  EvartSy  for  the  respondents. 

By  the  Conrty  Ingbaham,  J.  There  can  be  no  pretense 
for  upholding  this  action  on  the  ground  that  it  is  a  case  of 
interpleader.  Here  the  plaintiff  denies  any  liability  to  either 
of  the  defendants.  He  neither  admits  that  any  thing  is  due 
to  one  of  the  defendants,  nor  does  he  offer  to  bring  the 
amount  in  dispute  into  court.  The  case  has  nothing  that 
can  bring  it  within  that  daas  of  cases,  and  the  injunction 
can  not  be  sustained  on  that  ground. 

Nor  do  I  think  the  allegation,  of  conspiracy  against  the 
defendants,  in  regard  to  bringing  separate  suits,  is  sufficient 
to  sustain  the  action.  The  defendants  claim  adversely  to  each 
other  as  well  as  to  4^he  plaintiff.  There  is  no  direct  fraud 
charged^  but  the  plaintiff  avers  his  belief  of  such  conspiracy, 
because  they  bring  separate  actions  for  the  same  cause  and 
by  the  same  attorney.  More  direct  proof  of  fraud  than  is 
here  suggested,  is  necessary  to  sustain  such  an  action.  Fraud, 
in  such  a  case,  is  not  to  be  presumed,  and  the  conspiracy 
should  be  distinctly  averred,  and  not  charged  upon  the  mere 
belief  of  the  plaintiff. 

The  plaintiff  urges  that  he  claims  equitable  and  affirma- 
tive relief  on  his  part,  and  therefore  this  action,  and  the 
injunction  granted  therein  should  be  sustained.  Even  if  that 
were  so,  if  the  plaintiff  brought  separate  actions  against  the 
defendants,  it  affords  no  reason  for  uniting  the  defendants  in 
one  action  and  compelling  them  to  interplead  with  each  other 
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as  to  which  of  them  is  entitled  to  recover  against  the  plain- 
tiff. But  the  plaintiff  may  have  all  such  equitable  relief 
against  each  of  the  defendants  in  the  action  brought  by  him, 
which  he  asks  for  in  his  answer,  to  as  full  an  extent  as  could 
be  given  him  in  an  action  brought  by  him. 

It  is  urged  upon  the  court  to  sustain  this  action  upon  the 
ground  that  it  will  prevent  a  multiplicity  of  suits,  and  the 
New  York  and  New  Haven  Railroad  Go,  v.  Schuyler  is 
referred  to  as  being  in  point.  There  are  here,  however,  only 
two  actions  for  the  same  cause,  and  two  suits  have  never 
been  considered  sufficient  to  sustain  a  bill  in  equity  for 
such  cause.  The  fact  that  these  suits  were  commenced  by 
attachments  does  not  increase  the  number  of  actions,  al- 
though it  is  evident  that  in  these  cases  it  will  operate  harshly 
on  the  plaintiff.  I  can  not  see,  however,  that  the  union  of 
these  defendants  in  one  action  wotdd  relieve  the  difficulty. 
For  each  defendant  a  sufficient  undertaking  would  be  neces- 
sary. They  have  no  joint  interest  which  would  allow  a  joint 
undertaking,  or  by  which  they  could  in  any  way  be  compelled 
to  rest  on  a  single  undertaking  to  both. 

The  remaining  ground  on  which  the  plaintiff's  counsel  has 
urged  a  reversal  of  the  order  appealed  from  is,  that  this 
action,  although  not  a  case  of  interpleader,  may  be  consid- 
ered an  action  in  the  nature  of  a  bill  of  interpleader  to  pre- 
vent the  danger  of  a  double  recovery  against  him. 

But  such  an  action  can  only  be  sustained  where  the  parties 
sought  to  be  impleaded  have  some  right  or  interest  in  the 
subject  matter  of  the  action,  which  interferes  with  the  plain- 
tiff's attempt  to  establish  his  own  rights.  Yarious  cases  are 
stated  by  Story ^  in  which  such  a  bill  could  be  maintained, 
but  in  all  of  them  both  plaintiff  and  defendants  had  some 
interest  in  the  subject  matter  which  could  not  be  adjusted 
without  the  others;  but  no  case  is  referred  to  where  the 
plaintiff  claimed  that  the  defendants  whom  he  sought  to  in- 
terplead had  no  right  or  title  to,  or  any  int^^st  in,  the 
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subject  matter  of  the  action.     {Storrfs  Eq,  Juris,  §  824 
Mohawk  d  Hud.  B.  B.  Co.  v.  Glutei  4  Paige,  392.) 
The  order  appealed  from  should  be  affirmed. 

[New  Tobk  Gbstbral  Tbbm,  April  2,  1866.    61m.  0.  Barnard^  imgrakam  and 
Sutherland,  JiiBtide0.J 


The  Bank  of  the  Commonwealth  i;«»  Mudgett  and  others. 

The  certificate  of  the  notary  who  had  protested  a  promissorj  note  was,  that  ha 
serred  the  notice  of  protest  on  the  indorser  "  by  leaving  the  same  at  his  deak 
in  the  New  Tork  custom  housoi  he  being  absent  therefrom,  with  a  person  in 
charge,  said  notice  being  directed  to "  the  indorser.  Seld,  that  the  serrioe 
-WsLBprUnafaeie  sufficient,  in  the  absence  of  any  pro<)f  to  the  contrary. 

JTflM,  alto,  that  such  a  seryioe  would  be  sufficient,  as  hating  been  made  at  the 
place  of  business  of  the  indorser. 

Where  a  firm  had  been  dealers  with  a  bank  in  their  copartnership  business,  and 
their  character  as  partners  was  known  to  the  bank,  and  it  was  in  the  bank 
book  of  the  firm  that  a  note  was  entered  as  having  been  discounted  on  their 
behalf,  the  signature  of  the  firm  being  indorsed  thereon ;  hdd,  that  the  relation 
of  the  firm  to  the  bank  was  such  as  to  require  notice  of  dissolution  to  be  given 
to  the  bank ;  and  that  an  advertisement  of  dissolution  in  a  newspaper  was 
not  sufficient 

THIS  action  was  brought  to  recover  the  amount  of  a  prom- 
issory note  for  one  thousand  dollars,  bearing  date  May 
30,  1863,  made  by  the  defendant  John  Wilson,  Jr.  payable 
to  the  order  of  himself  thirty-one  days  after  the  date  thereof,  at 
the  Bank  of  the  Commonwealth.  The  note  Was  indorsed  by 
Wilson,  and  purported  to  be  indorsed  by  the  defendant 
Benjamin  F.  Mudgett  and  Wilson  &  Booth,  lately  a  firm 
composed  of  the  defendants,  said  John  Wilson,  Jr.  and 
Frederick  F.  Booth,  and  was  discounted  by  the  plain- 
tiff, ^he  complaint  alleged  the  tiote  to.  be  Wilson's,  and 
that  he  and  Booth  were  copartners  at  the  time  of  the  dat-e 
thereof^  and  that  the  same  was  indorsed  in  the  firm  name  of 
Wilson  &  Booth.  The  defendant  Booth,  in  his  answer, 
denied  that  he  indorsed  the  not«,  or  that  he  and  Wilson  then 
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composed  any  such  firm,  or  were  copartners,  or  that  he,  Wil- 
son, indorsed  the  same  in  their  copartnership  name.  Issue 
was  joined  as  to  Booth,  July  25,  1863,  and  the  cause  was 
tried  at  the  circuit  held  in  and  for  the  city  of.  New  York,  in 
February,  1864,  before  Justice  E.  Darwin  Smith  and  a  jury. 
It  was  proved  that  the  copartnership  that  had  formerly 
existed  between  the  defendants  Wilson  &  Booth  was  dissolved 
by  mutual  consent  on  the  4th  day  of  May,  1864,  and  that 
notice  thereof  was  published  in  the  Journal  of  Commerce ; 
but  there  was  no  proof  that  notice  was  given  to  the  bank. 

Upon  the  plaintiffs  resting  their  case,  the  defendant, 
Booth,  moved  the  court  to  dismiss  the  complaint,  upon  the 
ground  that  there  was  no  evidence  upon  which  he  could  be 
held.  The  decision  of  the  motion  was  reserved  until  the  tes- 
timony was  closed,  when  the  motion  was  renewed  and  denied, 
and  the  counsel  for  Booth  excepted  to  the  decision.  The  coun- 
sel for  the  defendant.  Booth,  then  requested  the  court  to  charge 
the  jury,  that  the  note  appearing  on  its  face  to  have  been  the 
note  of  John  Wilson,  Jr.  payable  to  his  own  order,  and  indorsed 
by  him,  and  claimed  to  have  been  indorsed  by  the  defendant, 
Mudgett,  when  the  same  was  offered  to  the  bank  for  dis- 
count, the  jury  were  to  infer  that  it  was  discounted  for  Wil- 
son solely  on  the  security  of  the  indorsers,  even  if  the 
plaintiff  thought  it  was  made  on  partnership  accoimt;  and 
also  that  a  plain  distinction  was  drawn  between  notes 
made  by  a  firm,  or  by  one  of  the  members  thereof,  to  the 
order  of  and  indorsed  by  the  firm  and  discounted  by  a  bank. 
That  the  former  might  create  such  a  deal  as  would  require  ac- 
tual notice  of  dissolution,  while  the  later  transaction  would  not, 
and  that  in  the  latter  transaction,  assent  to  the  use  of  the  firm 
name,  or  an  adoption  of  the  liability  by  all  the  parties  must  be 
shown  to  make  them  liable  as  indorsers ;  and  that  the  burden 
of  showing  such  assent  lay  with  the  plaintiff.  Also,  that  if  the 
bank  had  not,  previously  to  the  note  in  suit,  discounted  a  note, 
or  notes,  for  the  benefit  of  Wilson  &  Booth,  by  the  consent, 
knowledge  or  acquiescence  of  Booth,  then,  on  the  testimony, 
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the  publication  in  the  ^^  Journal  of  Commerce"  of  the  disso- 
lution of  the  firm  of  Wilson  &  Booth  would  be  sufficient 
notice  to  the  bank,  and  Booth  could  not  be  holden  as  indorser ; 
which  seyeral  requests  the  court  refused,  and  the  counsel  for 
Booth  excepted. 

A  yerdict  was  found  against  all  of  the  defendants  for  the 
amount  of  the  note  and  interest.  The  defendants,  Mudgett 
and  Booth,  moved  for  a  new  trial,  on  the  minutes  of  the 
court,  which  was  denied  The  defendants  appealed  from  the 
order  denying  a  new  trial,  and  from  the  judgment. 

Samuel  B.  House  and  E.  T.  Sckencky  for  the  appellants. 

John  J.  Toumsendy  for  the  respondent. 

Ingbaham,  J.  (After  discussing  some  unimportant  ques- 
tions.) The  material  question  in  the  case  is,  as  to  the  proper 
service  of  the  notice  of  protest  on  the  defendant  Mudgett. 
The  certificate  of  the  notary  was  that  he  served  the  notice 
of  protest  on  the  defendant  "hj  leaving  the  same  at  his 
desk  in  the  New  York  custom  house,  he  being  absent  there- 
from, with  a  person  in  charge,  said  notice  being  directed  to 
said  Mudgett.'*  The  law  required  such  notice  to  be  served 
personally  on  the  indorser,  or  to  be  left  at  his  place  of  business, 
with  some  one  in  charge  on  his  behalf.  The  person  who 
indorses  notes  is  held  responsible  for  notices  so  left  at  his 
plaice  of  business,  because  it  is  his  duty,  in  case  of  absence, 
to  leave  some  one  in  charge  thereofi     (3  Seld.  266.). 

The  doubt  arises  from  the  fact  of  the  notice  being  left 
with  a  person 'in  charge  at  the  desk  occupied  by  the  defend- 
ant, in  the  New  York  custom  house.  There  is  nothing  to 
show  that  such  person  was  there  acting  for  Mudgett  or 
authorized  to  receive  any  papers  for  him ;  nor  is  there  any 
thing  from  which  it  can  be  inferred  that  the  defendant  had 
any  right  to  appoint  any  one  to  do  his  work,  or  to  leave  any 
one  there  in  charge  of  the  business  to  be  done  there.    On 
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the  contrary^  if  a  deputy  or  clerk  is  absent,  his  place  would 
ordinarily  be  supplied  by  some  other  employee  of  the  govern- 
ment, and  not  by  a  person  selected  by  the  defendant. 

The  act  of  1857,  chapter  416,  also  has  provided  a  mode 
of  service  through  the  post  office,  by  which  any  difficulty  as 
to  finding  the  indorser  is  obviated^  and  which  renders  it 
less  necessary  to  resort,  to  a  doubtful  mode  of  service^  than 
might  have  been  theretofore  deemed  necessary. 

For  these  reasons  I  think  there  may  be  some  doubt 
whether  such  a  service  as  was  made  in  this  case  is  sufficient 
to  charge  the  indorser.  The  Court  of  Appeals,  however,  in 
several  cases  of  late  have  been  disposed  to  relax  the  strict- 
ness which  heretofore  has  existed,  both  as  to  the  contents  of 
the  notice  of  protest^  and  as  to  the  service  of  sucfh  notice, 
and  we  are  of  the  opinion  that  it  will  be  better  to  consider 
this  service  as  prima  facie  sufficient,  in  the  absence  of  any 
proof  to  the  contrary.  My  brethren  also  are  of  the  opinion 
that  the  service  would  be  sufficient  as  having  been  made  at 
the  place  of  business  of  the  defendant. 

In  regard  to  the  liability  of  Booth,  we  think  the  evidence 
shows  that  the  firm  had  been  dealers  with  the  bank  in  their 
copartnership  business.  As  such  dealers  with  the  bank,  their 
character  as  partners  was  known  to  the  bank,  and.it  was  in 
the  bank  book  of  the  firm  that  the  note  was  entered  as  hav- 
ing been  discounted  on  their  behalf,  the  signature  of  the 
firm  being  indorsed  thereon.  The  relation  of  the  defendants 
Wilson  and  Booth  to  the  bank  was  such  as  to  require  notice 
of  dissolution  to  be  given  to  the  bank ;  and  the  advertise- 
ment of  dissolution  in  the  paper  was  not  sufficient. 

The  judgment  is  affirmed  with  costs. 

[Kbw  Tork  Gbitsbal  Tbkm,  April  2, 1866.  Geo.  Q,  Stamard,  Jngraham  and 
Sutherkmd,  Justices.] 
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ACCOUNT. 

1.  Where  a  party  reoeiving  an  account 
keeps  the  same,  and  makes  no  objec- 
tion to  it,  within  reasonable  time,  he 
will  be  considered,  from  his  silence, 
as  acquiescing  in  its  correctness,  and 
it  wiU  have  the  force  of  a  stated  ac- 
comit  between  the  parties,  binding 
as  such  upon  both  of  them,  presump- 
tively.   Towdey  v.  Demaon,  490 

2»  And  if  either  party  attempts  to  im- 
peach the  settlement  and  open  the 
accounts  for  re-examination,  the  bur- 
den of  proof  rests  upon  him,  and  he 
must  prove  fraud,  or  point  out  clearly 
tiie  error  or  mistake  on  which  he 
relies.  ib 


ACTION. 

1.  The  assignee  of  stock  already  con- 
verted may  maintain  an  action  for 
the  conversion,  after  a  tender  of  the 
debt,  and  demand  made  upon  the 
wrongdoer.     Omet  v»  Sowlandf  560 

2.  An  action  can  not  be  sustained  as 
a  case  of  interpleader  wheUe  the 
plaintiff  denies  any  liability  to  either 
of  the  defendants,  and  neither  admits 
that  any  thing  is  doe  to  ooa  of  them. 


nor  ofkn  to  bring  the  amount  in 
dispute  mto  court  McHmry  v.  JTov- 
ard,  667 

8.  An  allegation  that  the  defendants 
hate  fraudulently  confederated  and 
conspired  together  for  the  purpose 
of  harassing  the  plaintiff  by  pros- 
ecuting separate  suits  against  hun 
for  the  same  cause;  and  that  such 
suits  have  be^  commenced  and  are 
prosecuted  in  pursuance  of  such  con- 
spiracy, is  not  sufficient  to  sustain 
an  action  or  uphold  an  injunction, 
where  the  defendants  claim  adversely 
to  each  other,  as  well  as  to  the  plain- 
tiff, and  no  direct  fraud  is  charged ; 
the  plaintiff  merely  averring  his  be- 
lief of  sudi  conspiracy  beoiuse  the 
defendants  have  brought  separate 
actions  for  the  same  cause,  and  by 
the  same  attorney.  ib 

4.  Proof,  more  direct  than  this,  is  ne- 
cessary to  sustain  such  an  action. 
Fraud,  in  such  a  case,  is  not  to  be 
presumed,  and  the  conspiracy  should 
be  distinctly  averred,  and  not  charged 
upon  the  mdre  belief  of  the  plaintiff. 

ib 

6.  Such  an  action,  and  the  injunction 
granted  therein,  can  not  be  sustained 
on  the  ground  that  the  plaintiff 
claims  equitable  and  affirmative  re- 
lief on  his  part.  Nor  on  the  ground 
that  it  will  prevent  a  multiplicity  of 
suits.  4b 
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6.  Neither  can  the  action  be  sustained 
by  considering  it  an  action  in  the 
nature  of  a  bill  of  interpleader  to 
prevent  danger  of  a  double  recovery 
against  the  plaintiff.  & 

7.  An  action  in  the  nature  of  a  bill  of  in- 
terpleader can  only  be  sustained 
where  the  parties  sought  to  be  inter- 
pleaded have  some  right  or  interest  in 
the  subject  matter  of  the  action,  which 
interferes  with  the  plaintiff's  attempt 
to  establish  his  own  rights.  ib 

See  Death  bt  Wbongful  Act,  &c. 
forbclobitbe  8(7it,  8. 
Pabtibb,  1. 


ADMISSIONS. 
See  Mabbuob,  1,  2. 

AFFIDAVIT. 

1.  Assuming  that  an  affidavit  can  only 
be  taken,  before  a  notary,  in  the 
county  where  the  notary  resides,  or 
in  which  he  was  appointed,  yet  if 
there  is  nothing  to  show  that  an  affi- 
davit was  taken  out  of  his  jurisdiction, 
the  presumption  will  be  that  he 
acted  where  the  venue  of  the  affidavit 
is  .Isdd,  and  that  he  resided  there. 
Hence  it  is  imnecessary  for  him  to 
add  to  the  signature  of  his  name  his 
place  of  residence.  Mother  v.  Sey- 
drick,  649 

2.  Clerks  of  counties  being  classed 
among  the  judicial  officers,  an  affi- 
davit taken  before  a  notary  public 
may  be  used  before  any  county 
clerk ;  and  under  section  384  of  tiie 
Code,  a  judgment  on  confession  may 
be  entered  with  any  county  clerk, 
and  not  merely  in  the  county  where 
the  statement  authorizing  it  was  ver- 
ified. '  ib 

See  JuDOMENT,  8,  4,  6. 
Maitdavfs,  8,  5,  6. 
'    Pbacticb,  2,  8,  6. 


AGREEMENT. 

I.  Chnstruction  and  effect. 

1.  The  defendant,  in  September,  1862, 
wrote  to  one  of  the  plaintiffii,  at  New 
York,  saying  that  he  had  a  lot  of 


hops  to  sell,  and  asking  what  he 
could  get  for  them.  The  plaintiffii 
answered,  stating  the  market  price, 
and  asking  information  as  to  the 
quantity,  &c.  The  defendant  replied, 
October  4,  1862:  "If  you  can  give 
me  12i  cents  per  pound,  at  my 
place  [North  Chili]  I  will  send  them 
to  you,  after  receiving  a  line  from 
you.  I  have  about  12,000  lbs."  The 
plaintiff^  answered  by  telegraph, 
October  11:  "WUl  take  your  bops 
at  offer.  Ship  them  immediately. 
We  write."  On  the  14th  of  October 
the  defendant  wrote,  saying  he^aa 
busy  baling  the  hops  ;  that  he  would 
ship  on  Monday  of  the  next  week. 
Perhaps  he  might  on  Saturday,  but 
doubtful  —  Monday  sure.  If  that 
would  answer,  "  write  immediately." 
On  the  17th  of  October  the  plaintiffii 
wrote :  "  It  is  not  too  late.  Please 
ship  on  Monday  or  just  as  soon  as 
you  can  get  them  ready."  On  the 
24th  of  October  the  defendant  wrote 
that  he  found  he  could  not  ship  the 
hops  in  time  to  get  the  returns  be- 
fore he  wantM  the  money,  and  that 
he  could  sell  them  at  home,  &.c  The 
plaintiff^  proved  that  they  were 
ready  and  willing  to  pay  for  the  hops 
in  the  city  of  New  York,  and  that 
the  defendant  admitted,  before  the 
trial,  that  he  had  sold  them.  Keld, 
1.  That  if  the  letter  of  October  4th 
and  the  telegraphic  answer  of  the 
nth,  amounted  to  a  contract,  the 
effect  of  the  subsequent  letters  was 
to  alter  the  proposed  time  of  delivery 
to  Monday,  and  to  modify,  to  that 
extent,  the  defendant's  offer,  but 
they  in  no  way  affected  the  other 
terms  proposed.  2.  That  conceding 
that  the  letters,  taken  together,  made 
out  a  contract  for  tbe  sale  of  the  hops, 
the  contract  was  that  the  defendant 
would  sell  the  plainUffii  about  12,000 
pounds  of  hops  at  twelve  and  a  half 
cents  per  pound,  payable  at  North 
Chili,  and  would  ship  them  on  the 
succeeding  Monday,  or  as  soon  as 
they  could  be  got  ready.  8.  That 
in  order  to  entitie  iht  plaintiflfb  to  a 
delivery  of  the  hops,  it  was  neces- 
sary for  them  to  make  a  tender  of 
the  purchase  money.  4.  That  the 
delivery  and  payment  were  to  be 
simultaneous.  That  nothing  in  the 
contract  caUed  for  a  shipment  to 
New  York,  before  payment,  or  al- 
lowed a  payment  any  where  else 
than  at  the  place  designated  in  the 
defendant's  letter.     6.   That  until' 
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payment  was  tendered,  the  plaintifib 
had  not  performed  the  contract,  on 
their  part,  and  were  not  in  a  con- 
dition to  require  performance  from 
the  defendant.  6.  That  an  ofier,  by 
letter,  on  the  24th  of  October,  that 
if  the  defendant  would  ship  the  hops 
and  send  the  plaintitib  the  railroad 
receipt,  they  would  send  him  a  cer- 
tified check,  was  not  a- valid  tender ; 
being  an  offer  to  make  payment 
in  a  mode  different  ih>m  the  terms 
of  the  original  offer,  and  made  after 
'  the  time  of  deliyery  fixed  by  the 
letters.  7.  That  there  was  nothing, 
in  the  admiBsion  of  the  defendant 
that  he  had  sold  the  hops,  to  relieve 
the  plaintiffs  from  the  obligation  to 
tender  payment;  it  not  appearing 
when  the  hops  were  sold.  Aikm  v. 
Dorif,  44 

2.  The  defendant  executed  the  follow- 
ing contract,  dated  New  York,  Octo- 
ber 8,  1868;  "For  value  received, 
the  bearer  may  call  on  me  for  one 
thousand  shares  of  the  stock  of  the 
Cleveland  and  Pittsburgh  Rulroad 
Company  at  one  hundred  and  seven- 
teen (117)  per  cent,  any  time  in  six 
months  from  date,  without  interest. 
The  bearer  is  entitled  to  all  the  divi- 
dends, or  surplus  dividends  declared 
during  the  time,  to  half  past  one 
p.  M.  each  day."  MeU  that  the  holder 
of  the  contract  was  not  entitled  to  a 
dividend  which  had  been  declared 
and  announced  previous  to  the  date 
of  the  contract;  although  at  the 
time  of  its  execution  the  stock  was 
selling  ''  dividend  on."  Zombardo  v. 
Que,  95 

8.  Held,  alto,  that  the  plaintiff  would 
not  be  permitted  to  prove,  on  the 
trial,  that  by  the  general  custom  of 
brokers  and  dealers  in  stocks  in  the 
city  of  New  York,  the  words  "  divi- 
dends or  surplus  dividends,"  in  the 
contract,  were  intended  to  mean  div- 
idends declared  on  the  stock,  whether 
they  had  been  announced  before  or  af- 
ter the  date  of  the  contract,  provided 
that  on  the  day  the  contract  was 
made,  the  stock  was  selling  in  the 
market  "  dividend  on,"  and  not  "  ex 
dividend ;"  for  the  reason  that  effect 
could  not  be  given  to  the  custom 
without  making  a  new  contract  be- 
tween the  }>arties.  ib 

4.  ffeld,  further,  that  the  plaintiff  could 
not  recover  the  dividend,  as  trans- 


feree of  the  stock,  where  there  waa 
no  allegation  in  the  complaint  gomg 
to  show  that  there  was  any  debt  or 
dnty  on  the  part  of  the  defendant 
respecting  it ;  or  that  he  had  receiv- 
ed it,  or  had  in  any  way  interfered 
with  the  plaintiff 's  right  to  It  as  trans- 
feree of  the  stock.  tb 

6.  "  Six  months  from  date,"  can  not,  by 
proof  of  any  custom,  be  extended 
or  explained  to  mean,  or  include,  "  a 
day  or  two  before  date."    Fer  Suth- 

EBLAITD,  J.  ib 

6.  The  plaintiff,  by  an  agreement  in 
writing  dated  July  8, 1868,  agreed  to 
sell  to  the  defendant  a  lot  of  kmd, 
with  a  hotel  thereon,  for  the  sum  of 
$7000,  of  which  $1000  was  to  be 
paid  on  the  1st  of  August  then  next, 
when  a  conveyance  was  to  be  made, 
and  a  mortgage  given  by  the  pur- 
chaser, for  $6000.  The  agreement 
contained  the  following  provision: 
"  Said  party  of  the  second  part  [the 
purchaser]  also  agrees  to  pay  all 
taxes  and  assessments  that  shall  be 
taxed  or  assessed  on  said  premises 
from  the  date  hereof,  until  said  sum 
shall  be  fully  paid  as  aforesaid."  On 
the  Ist  of  August  the  plaintiff  con- 
veyed the  premises  to  the  defendant, 
according  to  the  agreement.  Meld 
that  by  the  provision  in  the  contract 
respecting  taxes,  the  parties  intended 
the  tax  for  the  then  current  year; 
and  that  the  plaintiff  having  been 
compelled  to  pay  a  tax  assessed  up- 
on the  property  in  November,  1863, 
he  could  recover  the  same  in  an  ac- 
tion against  the  defendant.  Xem  v. 
Towdey,  150 

7.  The  defendant,  on  purchasing  a  glass 
factory,  of  E.,  including  all  its  earn- 
ings during  so  much  of  a  "  fire"  as 
had  then  elapsed,  agreed  with  the 
vendor  that  he  would  pay  the  labor- 
ers the  wage's  which  had  already  ac- 
crued, as  well  as  those  which  should 
thereafter  accrue,  during  such  fire. 
Held  that  this  was  not  a  case  affected 
by  the  statute  of  ftnuds ;  but  that 
the  defendant,  having  derived  a  ben- 
efit by  means  of  the  undertaking,  and 
having  funds  placed  in  his  hands  for 
the  payment  of  the  indebtedness, 
which  he  had  promised,  in  consider- 
ation thereof,  to  discharge,  was  liable 
to  a  laborer  for  his  wages  during  the 
entire  "fire."    Subery.Ely,        169 
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8.  A  canal  boat  wi^  sold  by  the  plain- 
tiffli  to  the  defendanto  for  a  price 
agreed  upon,  aod  a  bill  of  sale  was 
executed  and  deUvered,  transferring 
the  title.  The  boat  being  tjien  enga- 
ged in  transporting  merdiandize,  Sie 
plainti£b  at  the  same  time  agreed, 
separately  and  apart  li  om  the  contract 
of  sale  in  reference  to  the  trip  the  boat 
was  then  malcing,  and  the  expenses 
thereof,  that  they  would  transfer  to 
the  defendants  siu  tlie  earnings  of  the 
boat  during  that  trip,  upon  payment 
by  the  latter  of  all  the  expenses  ac- 
tually incurred  by  the  plaintiffs. 
Held  that  this  agreement  had  no  con- 
nection with  the  sale  of  the  boat,  or  the 
transfer  of  the  title  to  it,  but  related 
only  to  the  earnings ;  and  that  parol 
evidence  of  its  terms  was  admissible, 
notwithstanding  the  contract  for  the 
sale  of  the  boat  was  in  writing.  Sil- 
Umm  T.  JMU,  171 

9.  C.  leased  certain  premises  to  8.  for 
Uie  term  of  five  years,  subject  to  the 
following  provision :  "  In  case  the 
said  G.  shall  sell  the  said  premises  at 
any  time  after  the  first  two  years, 
he  shall  pay  to  the  said  B,  fifty  dol- 
lars, and  allow  him  to  gather  the 
crops  then  sown  or  planted  upon  said 
premises,  and  8.  to  give  it  up  to  said 
C."  HOd  that  it  mi<^ht  fidrly  be  in- 
ferred from  this  provision  of  the  con- 
tract that  it  was  the  intention  of  the 
parties  that  the  |50  should  be  paid 
only  in  the  event  of  a  sale  of  the 
premises  to  a  third  party  ;  and  that 
tiie  sum  named  was  not  recoverable 
upon  a  sale  to  8.  himself.  Stcman  v. 
Ovtff,  267 

10.  P.  by  a  written  contract  with  8., 
agreed  to  enlist  a  specified  number  of 
recruits  for  the  army,  to  the  credit 
of  a  town,  for  the  price  or  sum  of 
I860  eadh,  in  ftUl  of  bounties,  premi- 
ums, dtc.  which  sum  8.  agreed  to  pay 
him  therefor.  Kdd  that  P.  could 
maintain  an  action  on  this  contract, 
notvrithstanding  the  act  of  the  legis- 
lature, passed  February  10,  1^6, 
prescribing  the  amount  to  be  paid 
for  substitutes,  {law  of  1865,  ck. 
29,(^8,4.)    Twoer%y,&h«fQrd,b^ 

2.  Who  may  aue  upon  it, 

11.  Where  the  title  to  property  owned 
by  several  persons  jointly  is,  for  busi- 
ness convenience,  in  the  name  of 
one  of  the  ownersj  who  sells  the 


property  in  his  own  name,  but  for 
the  benflt  of  all,  executing  a  bill  of 
sale  in  bis  individual  name,  the  con- 
tract enures  for  the  joint  benefit  of 
all  the  owners,  and  all  may  sue  up- 
on it.  And  this  although  the  pur- 
chaser was  ignorant  of  the  &ct  that 
any  other  persons  than  the  one  with 
whom  he  oontracted  were  interested 
in  the  property.    SiUmum  v.  TuttU. 

171 

12.  Joint  owners  of  property  have  a 
right  to  snrail  themselves  of  the  acts 
of  one  of  their  number  as  their  agent ; 
and  whether  he  acted  with  or  vrith- 
out  authority  in  negotiating  a  sale  of 
the  property  and  in  usmg  his  own 
name  only,  makes  no  difference,     tb 

8.  JBnforemff  m  eguitp, 

1 8.  Where  an  attempt  is  made  to  create  a 
lien  which  shall  have  precedence  of 
all  others;  the  agreement  for  that 
purpose  being  founded  in  a  good  and 
valuable  consideration,  and  the  par- 
ties undertaking  to  give  it  effect  in 
good  faith ;  but  the  attempt  fails  be- 
cause of  the  failure  of  the  machinery  . 
upon  which'  they  relied,  through  a 
defect  in  a  statute,  it  is  the  plain  du- 
ty of  a  court  of  equity  to  supply  the 
legal  formalities  necessary  to  secure 
to  the  party  the  rights  intended  to  be 
secured  to  him  by  the  agreemenL 
Laming  v.  Ton^kwu^  808 

14.  C.  confessed  judgment  to  L.  it  be- 
ing expressly  agreed  that  it  should 
have  preference  over  a  Judgment  in 
fiivor  of  8.  and  others  confessed  at 
the  same  time,  and  all  other  cla^s, 
and  that  it  should  be  first  docketed, 
in  order  to  secure  to  it  such  prefer-, 
ence  and  priority.  8.  and  others  had 
notice  of  this  agreement,  and  assent- 
ed to  it,  and  in  consideration  of  it, 
L.  incurred  new  liabilities  for  and  on 
account  of  C.  ■  Both  judgments  were 
entered  and  docketed  in  8chuyler 
county,  which  all  the  parties  then 
supposed  had  been  le^y  erected 
and  organized  as  a  county;  L.'s 
judgment  being  first  in  point  of  time. 
Execution  was  afterwaids  issued  up- 
on L.*s  judgment,  and  the  property 
of  C.  seized,  by  virtue  thereof,  by 
the  person  elected  as  sheriff  of  the 
supposed  county.  Prooeedhigs  upon 
this  execution  were  stayed  by  order 
of  the  court,  and  the  courts  after- 
wards held  and  decided  that  the 
statute  by  which  said  county  was 


attempted  to  be  erected  and  organ- 
ized was  unconstitutional  and  void. 
Consequently  L/s  Judgment,  not  be- 
ing docketed  in  a  proper  place,  was 
never  perfected  and  ripened  into  a 
final  judgment,  upon  which  a  valid 
execution  coiUd  be  issued.  Hdd 
that  the  equitj  powers  of  the  Su- 
preme Court  were  sufficient  to  give 
ibrce  and  effect  to  Chis  agreement, 
and  to  cause  it  to  be  executed  ac- 
cording to  the  intention  of  the  par- 
ties, notwithstanding  Up  fiulure  of 
the  legal  means  and  instrumentalities 
through  which  they  designed  it 
should  be  done.  ib 

16.  EM,  akOy  that  although  the  statute 
was  found  to  lack  the  constitutional 
force  and  vigor  necessarr  either  to 
beget,  or  to  uphold  and  maintain, 
the  body  of  a  legitimate  county  or- 
ganization, the  agreement  still  re- 
mained and  continued  a  valid  sub- 
sisting agreement,  capable  of  being 
enforced  and  executed,  depending  in 
no  respect  for  its  binding  force  upon 
the  validity  of  the  statute  by  which 
the  county  was  sought  to  be  organ- 
ized, ib 

4.  JRucinding, 

16.  In  case  of  a  failure  of  considera- 
tion, a  party  to  a  contract  may  hold 
the  same  rescinded,  and  may  recover 
back  whatever  money  he  has  ad- 
vanced upon  it,  in  an  action  for 
money  had  and  received.  Smith  v. 
MeClmhy,  610 


AMENDMENT. 

8i$  JUBTIGBS  OF  THB  PbAOB. 

Partition,  6. 
Practicb,  8. 


ANSWER. 
8ie  Blabbbb,  2,  8,  4. 

APPEAL. 

1.  Where  there  is  no  testimony,  on  the 
trial,  in  support  of  a  material  allega- 
tion of  the  complaint,  yet  the  de- 
fendant proceeds,  without  raising 
any  objection  on  that  account,  to  in- 
troiduce  evidence  on  his  side,  the  ab- 
sence of  such  testimony  can  not  be 
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insisted  on,  upon  appeaL  Th$  Te^ 
pU  y.  The  Third  Avenue  Railroad 
(hmpany^  68 

2.  On  appeal  to  the  Supreme  Court 
Arom  a  decree  of  a  surrogate  deny- 
ing probate  of  an  instrument  pro- 
pounded as  a  will,  the  court,  if  it 
deems  the  decree  against  the  evi- 
dence, is  not  bound  to  award  a  feign- 
ed issue  to  try  the  questions  of  fact, 
but  may  direct  such  judgment  and 
decree  to  be  entered  as  the  surrogate 
should  have  made.    Fitting  v.  FiUvng^ 

86 

8.  An  appeal  fh>m  an  order  denying  a 
motion  for  a  new  trial,  made  on  the 
judge's  minutes,  may  be  taken, 
either  before  or  after  the  judgment 
has  been  entered.    Lane  v.  BaHey, 

119 

4.  Should  the  verdict  be  set  aside,  on 
the  appeal  the  special  term  can,  on 
motion,  vacate  the  judgment,  as  it 

•  will  then  have  no  foundation.  i^ 

5.  Where  an  appeal  is  taken  fk-om  a 
judgment  and  thet^  has  been  an  ap- 
peal, also,  from  an  order  denying  a 

•  motion  for  a  new  trial,  on  the  judge's 
minutes,  the  better  course  is  to  hear 
both  appeals  argued  on  the  appeal 
from  the  judgment.  ih 

6.  At  what  time  notice  of  a  judgment 
may  be  given,  for  the  purpose  of 
limiting  the  time  within  which  an 
appeal  may  be  taken.  Shermme  v. 
FatUetf,  348 

7.  Where  the  form  of  a  judgment  had 
been  drawn  up  and  settled  before  the 
judge  who  tried  the  cause ;  and  he 
had  directed  the  clerk,  in  writing,  to 
enter  it,  and  had  signed  it  with  his 
initials,  according  to  the  customary 
practice,  but  the  judgment  roll  had 
not  been  made  up  and  filed;  Hdd^ 
that  while  the  judgment  remained 
thus  incomplete,  notice  of  it  could 
not  be  given  to  the  unsuccessful 
party  which  would  have  the  efiect  to 
limit  his  time  for  appealing.  ib 

8.  An  offer,  by  the  respondent,  to  let  a 
judgment  appealed  from  be  cor- 
rected, by  deducting  therefrom  a 
specified  sum,  can  not  be  given  in 
evidence  on  the  hearing  of  the  ap- 
peal, where  it  is  used  for  a  purpose 
wholly  unauthorized  and  well  cal- 
culated to  prejudice  the  appellant's 
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case;  aa  wherei  previous  to  the  in- 
trodaction  of  the  ofifer,  the  counsel 
for  the  respondent  stated  to  the  jury- 
that  the  offer  was  made  because  the 
appellant  had  no  conjtdenee  in  hie  eate; 
and  Aeither  the  court  nor  the  counsel 
informed  the  jury  of  the  proper 
effect,  of  the  offi»r,  upon  the  question 
of  costs.    Fmney  y.  Feeder,         888 


ABBITRATION. 
See  Leoislature,  2. 


ARSON. 
See  Peace,  1,  2. 

ASSESSMENT. 

For  Taxes, 

1.  A  banking  association,  organized 
under  the  general  banking  laws  of 
tlds  state,  hbJi  the  power,  by  a  reso- 
lution of  its  board  of  directors,  vol- 
untarily to  dissolve  itself  and  dose 
its  business,  and  to  distribute  a 
portion  of  its  capital  and  surplus 
earnings  among  the  stockholders. 
T?ie  People  ex  rel.  The  Genesee  Comty 
Bank  v.  Olmsted,  644 

2.  And  after  such  a  resolution  has  been 
adopted,  and  a  dividend  upon  the 
capital  stock  has  been  made,  and 
paid  to  the  stockholders,  and  an 
equal  amount  of  its  stock  surren- 
dered and  canceled,  it  is  erroneous 
for  the  assessors  to  assess  the  asso- 
ciation on  its  entire  capital  as  it 
existed  prior  to  the  dissolution  and 
the  making  of  the  dividend.  Davis, 
J.  dissented.  ib 

'  8.  If  the  assessors,  on  application  be- 
ing made  to  them,  refuse  to  reduce 
an  assessment  thus  made,  by  deduct- 
ing from  the  capital  of  the  bank  the 
amount  of  capital  so  distributed 
among  the  stodtholdei's,  a  mandamus 
will  lie.  <h 

For  improvements.    See  Associatiok. 


ASSIGNMENT. 
For  the  heneflt  of  creditors.    See  Dbbtob 

AND    CbEDITOR. 

Evidence,  1,  2. 


ASSOCIATION. 


1.  Where  the  object  of  a  volimtary 
association  formed  under  a  special 
act  of  the  legislature  was  the  im- 
provement of  the  Wynant*B  Kill 
stream,  by  increasing  the  head  of 
water  and  regulating  &e  flow  thereof 
for  the  supply  of  mills,  &«.  thereon, 
by  forming  reservoirs,  dux  and  by 
such  other  works  and  improvements 
as  would  incnyise  the  usefulness  of 
said  strQim,  for  milling  purposes; 
and  it  was  evident  from  the  articles 
of  association  that  it  was  intended 
that  the  association  should  be  a  con- 
tinuous and  a  permanent  organiza- 
tion; and  the  only  condition  upon 
which  any  of  the  associates  could 
withdraw  from  the  association  was 
that  they  had  ceased  to  be  owners 
and  occupants  of  the  property  in 
reference  to  which  they  had  become 
members ;  but  the  articles  provided 
that  upon  a  sale  or  disposition  of  his 
privilege  and  upon  giving  notice  to 
the  secretary,  of  that  fiict,  any  asso- 
ciate might  be  discharged  fh>m  all 
farther  hability,  and  Ms  successor 
could  be  substituted  in  his  place, 
upon  signing  the  articles,  and  be- 
come a  member,  subject  to  the  same 
liabilities  and  entitled  to  the  same 
privileges.  HM  that  sales  of  their 
property,  by  some  of  the  associates, 
and  their  withdrawal  from  tiie  asso- 
ciation, did  not  effect  a  dissolution 
of  the  association.  The  Troy  Iron 
and  NaU  Factory  v.  Coming,  281 

2.  Seld,  aim,  that  the  association  was 
not  dissolved  by  the  withdrawal  of 
two  of  its  members,  upon  their  ob- 
jecting to  a  purchase  of  land  made 
by  the  association,  and  refusing  to 
pay  assessments,  or  to  co-operate  in 
its  business  and  to  participate  in  its 
proceedings;  and  that  those  mem- 
bers could  withdraw  only  in  the 
manner  specified  in  the  articles ;  and 
could  relieve  themselves  from  the 
contract  they  had  entered  into,  only 
by  a  sale  of  their  property.  ib 

8.  Where  a  statute  authorized  trusts 
of  real  property  to  be  created  for 
the  benefit  of  persons  owning  or 
occup3ring  mill  privileges  on  a  cer- 
tain creek  or  stream,  the  objects  of 
such  trusts  being  the  improvement 
of  said  stream  by  increasing  the 
head  of  water  and  regulating  the 
flow  thereof  for  the  supply  of  mills^, 


Slc  on  said  stream,  in  the  manner 
specified;  and  declaimed  that  the  an- 
nual Talae  or  mcome  of  the  prop- 
erty so  to  be  held  in  tmst  should  not 
exceed  |2000 ;  Seld  that  the  terms 
"  annual  value  or  income,"  as  used 
in  the  act,  referred. to  the  associar 
tion  itself,  and  not  to  its  members 
IndiTidually ;  and  did  not  mean  the 
benefit  which  each  member  should 
derive  from  his  mill  privilege,  or 
business,  but  a  collective  value  or 
income  received  by  the  association, 
as  such,  under  the  statute.  ib 

4.  That  the  legislature  did  not  intend 
to  include  in  the  annual  value  or 
income  the  increased  value  of  the 
various  manufacturing  establish- 
ments upon  the  stream  which  d^ 
rived  an  advantage  ftom  the  im- 
provements ;  or  to  estimate  the 
market  value  of  the  privileges,  and 
calculate  the  interest  as  the  value  or 
income;  but  that  the  design  was  to 
limit  the  annual  value  or  income  to 
I  the  land  obtained,  the  same  as  if  it 
were  used  for  any  ordinary  purpose. 

ib 

6.  ITeM,  dtOy  that  the  purchase  of  real 
'  estate  was  evidently  contemplated 
by  the  trust  created,  and  the  purpose 
for  which  it  was  authorized;  and 
that  if  land  was  necessary  to  aid  the 
association  in  the  improvement  of 
the  stream,  the  statute  authorized 
its  purchase,  and  was  amply  broad 
enough  to  cover  and  sustain  such  an 
acquisition.  ib 

6.  And  that  if  the  acquisition  of  a  lake 
Tiras  -  important  in  carrying  out  the 
improvements  intended,  the  fact  that 
certain  farming  lands  were  included 
in  the  purchase  thereof,  did  not 
vitiate  the  purchase,  where  it  ap- 
peared that  the  association  was 
obliged  to  buy  the  whole  in  order  to 
obtain  what  was  deemed  absolutely 
indispensable.  ib 

7.  That  if  the  purchase  was  made  in 
good  faith,  and  in  the  exercise  of  a 
judicious  discretion,  ibr  the  purpose 
of  executing  the  objects  of  the  as- 
sociation, it  should  be  upheld  and 
sanctioned.'  ib 

8.  An  assessment,  made  by  a  volun- 
tary association  upon  its  members, 
ibr  improvements  made  upon  its 
property  in  pursuance  of  an  act  of 
the  legislature,  for  the  purpose  of 
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increasing  the  head  of  water  in  a 
stream  and  regulating  the  flow 
thereof  for  the  supply  of  mills,  &c, 
is  not  unjust,  oppressive  and  inequi- 
table, because  it  provides  that  each 
associate  shall  be  liable  ia  proportion 
to  the  height  of  the  &11,  instead  of 
the  quantity  of  water  used  by  him ; 
where  it  appears  that  the  assodates 
have  by  the  artides  of  assodation 
consented  to  be  assessed,  and  the 
plan  of  assessment  was  adopted 
after  due  deliberation,  and  was  fully 
approved.  tb 

9.  In  the  absence  of  any  allegation  or 
proof  of  fraud,  mistake  oi;  surprise, 
a  court  of  equity  will  not  hold  such 
an  assessment  to  be  illegal  and  in- 
equitable and  for  that  reason  reAise 
to  decree  a  spedfic  performance  of 
the  agreement  to  pay  assessments, 
contained  in  the  articles  of  associar 
Uon.  ib 

10.  In  an  action  to  collect  assessmeots 
upon  the  members  of  an  association, 
for  improvements,  a  ruling  of  the 
judge,  excluding  the  testimony  of 
civil  engineers  tending  to  show  that 
the  purchases  and  expenditures  for 
which  the  assessment  was  made  did 
not  proportionably  advantage  the 
defendants,  and  that  the  assessments 
made  for  them  were  unequal  and 
ui^ust  towards  the  defendants  is 
not  erroneous.  i^ 

11.  Where  it  was  agreed,  in  articles  of 
assodation,  that  parties  who  might 
cease  to  be  owners  or  occupants 
should,  upon  written  notice  of  the 
fact  to  the  secretary,  be  discharged 
from  all  further  assessments,  and  that 
their  successors  should  upon  signing 
the  articles,  become  members  of  the 
assodation;  ITe^  that  the  effect  of  tUs 
provision  was  to  impose  on  those  as- 
sociates who  remained,  after  ^y 
withdrawal  and  any  neglect  of  the 
successor  to  become  a  member,  the 
burthen  of  contributing  their  due 
proportion  as  previously  agreed 
upon,  to  sustain  tiie  expenses  of  the 
assodation.  ib 

12.  ffeldf  akoy  that  it  would  not  neces- 
sarily follow  that  a  transfer  of  prop- 
erty by  a  member  of  the  association, 
witiiout  a  substitution  of  a  successor, 
would  destroy  the  plan  upop  which 
it  was  org^izedf  H 
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18.  That  if  a  portion  of  the  aasodatee 
Toltintarily  pud  the  asseuments  due 
upon  property  originally  liable, 
ander  the  articles  of  auociation,  bat 
not  represented  by  an  owner  who 
was  a  member,  such  payment  so  far 
folfllled  and  carried  out  the  princi- 
ple of  assessment  agreed  upon  as  to 
preserve  the  organization ;  and  that 
members  sued  for  their  assessments 
could  not  avail  themselves  of  the 
objection  that  such  voluntary  pay- 
ment was  illegal  and  unauthorized,  t^ 

14.  Where,  by  articles  of  association, 
each  of  the  associates  severally 
bound  himself  to  pay  a  ratable  pro- 
portion of  all  expenditures  for  the 
improvements  made  or  to  be  made ; 
Skd  that  the  undertaking  was  mu- 
tual, the  covenants  of  the  associates 
being  made  with  each  other.  And 
that  the  liability  arose  on  the  prom- 
ise by  each  party  to  the  other,  wbicli 
could  only  be  enforced  by  an  action 
among  themselves.  ib 

15.  That  those  to  whom  the  promise 
was  made  were  the  proper  parties 
to  bring  the  action.  And  that  it  was 
not  essential  that  there  should  be  a 
formal  division  of  the  interests  of 
the  associates  into  shares,  where  the 
proportions  were  agreed  upon  by 
the  associates,  in  t][)e  articles,  thus 
fixing  the  interest  of  each  one,  and 
the  shares  he  represented.  t^ 

16.  In  an  action  to  collect  an  assess- 
ment made  by  a  voluntary  association 
upon  its  members,  for  improvements, 
the  court  can  not,  by  way  of  affirma- 
tive relief  to  the  defendants,  interfere 
with,  or  readjust  the  apportionment, 
or  relieve  them  from  the  obligations 
which  the  award,  and  their  own 
agreement,  contained  in  the  articles 
of  association,  have  imposed  upon 
them.  ib 

17.  Although  members  of  an  associa- 
tion have  not  eiyoyed  Uie  ftiU  bene- 
fit of  improvements  made,  and  have 
revised  to  participate  Airther  in  the 
transactions  and  business  of  the  asso- 
ciation, and  have  sought  to  abandon 
their  connection  with  it,  they  can 
not  be  permitted  thus  to  exonerate 
thtmselvei  from  responsibility.      ih 

Sh  Dsio. 


ATTORNEY. 


1.  The  property  of  a  principal  or  client, 
in  the  hands  of  an  attorney  or  agent, 
is,  in  legal  contemplation,  in  the  pos- 
session of  the  principal.  It  may 
therefore  be  reached  and  applied  to 
the  payment  of  the  debts  of  the  prin- 
cipal or  client,  by  any  process  that 
acquires  his  title.     Cowing  v.  Greew, 

585 

2.  If  the  relation  of  attorney  and  cli- 
ent, or  principal  and  agent,  be  estab- 
lished, and  the  possession  of  the 
property  be  shown  in  the  attorney  or 
agent,  it  lies  not  in  his  mouth  to  at- 
tack tlie  source  of  his  principars 
title,  or  dispute  the  obligation  to  sur- 
render it  to  the  creditors  of  the  lat- 
ter,  on  any  ground  that  his  principal, 
if  himself  actually  possessed  of  the 
property,  could  not  urge.  ib 

8.  Where  the  relation  of  attorney  and 
client  exists,  no  infraction  or  evasion 
of  its  obligations  can  avail  to  vest 
the  attorney  with  any  right,  interest 
or  property  which  his  duty  requires 
him  to  seek  or  secure  for  his  client. 
An  attorney  can  not  acquire  for  him- 
self, as  against  his  client,  any  greater 
right  by  the  violation  of  his  duty 
tl^  by  the  performance  of  it.        ib 


B 

BAILMENT. 

If  a  bailee  is  made  a  party  to  a  suit, 
and  is  required  by  judgment  or  or- 
der of  the  court  to  transfer  the  prop- 
erty in  his  possession  to  a  receiver, 
that  will  protect  him,  as  against  his 
bailor ;  but  if,  on  request,  and  with- 
out any  order  or  judgment  binding 
upon  him,  he  voluntarily  gives  up 
the  property  to  the  receiver,  he  as- 
sumes tlie  legality  of  the  proceed- 
ings in  the  suit  in  which  the  receiver 
was  appointed,  and  is  bound  to  show 
their  validity,  for  his  protection. 
WtOet  V.  ThcrnUm,  890 


BANKING  ASSOCIATIONS. 

A  banking  association,  organized  un- 
der the  general  banking  laws  of  this 
state,  has  the  power,  by  a  resolution 
of  its  board  of  directors,  voluntarily 
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to  dissolre  itself  and  dose  its  bnsi- 
ness,  and  to  distribute  a  portion  of 
its  capital  and  surplus  earnings, 
among  the  stockholders.  The  JPeoptey 
ex  rel.  I%e  Oeneees  County  Bank,  v. 
(HmtUd,  644 

Sh  Absbsbxent,  1,  2,  8. 


BOARD  OF  SUPERVISORS. 
See  CoBOiBB. 

BONA  FIDE  HOLDER. 
See  Pboxisbobt  iNotbb,  4. 

BOND. 
See  Pbihcxpal  jjid  Subbtt. 


CANAL  BOATS. 
See  Ships  and  Shippibo,  8. 

CANALS. 
See  Statutbb,  1,  2. 

CARRIERS. 

1.  At  common  law,  a  carrier  of  passen- 
gers by  water  is  liable  for  the  value 
of  the  baggage  of  a  passenger  de- 
stroyed by  fire,  though  the  fire  occa- 
sioning thA  loss  may  have  happened 
without  any  want  of  skill,  care  or 
foresight  on  the  part  of  the  carrier. 
Chamberlain  v.  The  Western  Tranapor- 
tation  Co,  218 

2.  Under  that  law,  the  carrier's  liabili- 
ty extends  to  all  losses  not  produced 
by  the  act  of  God,  or  the  public 
enemies.  ib 

8.  This  liability  is  not  affected  by  the 
provisions  of  the  act  of  congress, 
passed  March  8,  1861.  QU.  S.  Stat, 
at  Large,  vol.  9,  p.  685,)  declaring 
that  no  owner  of  a  ship  or  vessel 
shall  be  liable  for  any  loss  or  damage 
which  may  happen  to  any  "  goods  or 


merchandise"  shipped  thereon,  by 
reason  of  fire  happening  to,  or  on 
board  the  ship  or  vessel,  unless  it  is 
caused  by  the  design  or  neglect  of 
the  owner.  ib 

4.  The  terms  "goods  or  merchandise," 
used  in  the  statute,  should  not  be  so 
extended  as  to  exonerate  a  carrier 
ftom  his  common  law  liability  for 
the  loss  of  a  passenger's  baggage  by 
fire.  ib 

6.  Where  two  kinds  of  property— one 
perishable  and  the  other  not — are 
delivered  to  a  carrier,  at  the  same 
time,  by  different  owners,  for  trans- 
portation, if  the  carrier  can  not  car- 
ry all  the  property,  he  may  give 
preference  to  the  perishable  prop- 
erty, over  that  which  is  not  perisha- 
ble; and  if  either  must  wait,  it 
should  be  the  latter.  MarehaU  v. 
The  yew  York  Central  BaHroad  Co. 

602 

6.  When  a  carrier  has  received  prop- 
erty for  transportation,  if  he  is  liable 
for  any  loss  or  iiyury  resulting  from 
delay  in  its  transportation  or  other- 
wise, while  in  his  possession,  such 
damages  are  to  be  appraised  or  fixed 
at  the  place  of  destination  of  such 
property.  And  the  place  of  destina- 
tion, in  this  sense,  must,  in  the  ab- 
sence of  any  express  contract  to  de- 
liver it  at  a  particular  place,  be 
where  the  route  of  the  carrier  ends,  ib 

7.  The  defendant,  bein^g  a  common 
carrier  from  Buflblo  to  Albany, 
agreed  with  the  plaintiffs  to  trans- 
port a  quantity  of  apples,  in  barrels, 
from  Alden  and  Corfti,  two  of  its 
stations,  to  Albany,  and  there  de- 
liver them  to  the  Swiftsure  line.  The 
barrels  were  directed  to  the  plaintifft, 
m  the  city  of  New  York,  care  of  the 
Swiftsure  line,  Albany.  Hdd  that 
the  duty  of  the  defendant  ended 
when  it  had  delivered  the  property 
to  the  plaintiff^'  consignee,  at  Alba- 
ny, and  that  such  delivery  was 
equivalent  to  a  delivery  to  the  plain- 
tiff at  that  place.  ib 

8.  The  apples,  thus  agreed  to  be  trans- 
ported, were  purchased  for  the  New 
York  market,  which  was  known  to 
the  carrier.  And  having  been  de- 
livered by  the  carrier  to  the  Swift- 
sure line,  at  Albany,  they  were  im- 
mediately forwarded  to  New  York, 
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and  the  iNUTeU  haTing  been  opened 
there,  the  apples  were  found  to  be 
injured  by  the  AxMt,  in  consequence 
of  the  delay  which  had  occurred. 
Seid  that  assuming  that  the  plain- 
tiffs' damages  should  have  been  as- 
sessed at  Uie  yalae  or  depreciation 
of  the  apples  at  Albany,  proof  of 
such  value  or  depreciation  in  the 
New  York  market  was  proper,  as 
furnishing  a  satis&ctory  basis  upon 
which  the  jury  could  estimate  the 
damages  of  the  phuntifis  at  Albany. 

ib 

),  And  that  in  the  absence  of  any 
proof  or  allegation  that  there  was 
any  difference  in  the  value  between 
the  two  places,  or  that  the  property 
was  Injured  or  depreciated  after  it 
left  Albany,  it  would  be  proper  to 
instmct  the  Jury  that  they  might 
find  the  value  of  the  apples  to  be 
their  value  as  proved,  at  New  York, 
deducting  the  freight  from  Albany 
to  that  city.  ib 

See  Tblbgraph  Coxpaitibb. 


CASES  COMMENTED  ON,  &c. 

The  case  of  JP^eeman  v.  The  TuUon  In- 
surance Company,  (14  ^M.  Pr,  Rep. 
898,)  commented  on,  and  declared 
to  be  not  m  conflict  with  Oroevenor  v. 
The  Atlantic  Fire  Ineuranee  Cotnpany, 
in  N.  Y.  Rep.  891.)  Frink  v.  The 
Hampden  Ine.  Co,  884 


CERTIORARI. 

1.  A  person  not  a  party  to  summary 
proceedings,  under  the  statute,  to 
recover  the  possession  of  land,  who 
has  been  dispossessed  by  the  sheriff, 

^  by  virtue  of  a  warrant  issued  by  Uie 
judge,  can  sue  out  a  certiorari  to  re- 
view the  proceedings.  Starkweather 
T.Sedye,  164 

2.  The  matters  stated  in  the  affidavit 
on  which  a  writ  of  certiorari  is  al- 
lowed are  no  part  of  the  record,  and 
can  not  be  noticed  for  the  purpose 
of  determining  either  the  regularity 
or  the  validity  of  the  proceedings 
before  the  county  Judge.  ib 

8.  The  true  test,  as  to  the  right  of  re- 
view is,  was  the  person  seeking  to 
reviejri  a  party,  in  form  or  in  sub- 


stance, to  the  proceeding  sought  to 
be  reviewed,  so  as  to  be  concluded 
by  the  determination  thereon  1  If 
not,  although  his  rights  may  have 
been  infringed  by  an  improper  exe- 
cution of  the  process,  he  can  not 
bring  up  the  matter  for  review,      ib 


COMMISSIONER  OF  JURORS. 

The  commissioner  of  jurors,  in  the  city 
of  New  York,  is  not  a  Judicial,  but  a 
ministerial  officer.  The  Female  ex 
rel.  Ifvingeton  v.  Taylor,  .    129 

See  MANnAMUS. 


COMPLAINT. 
See  Pbacticb,  7,  8,  9. 

CONGRESS. 


See  TBirnsR,  7. 


CONSTITUTIONAL  LAW. 

1.  The  act  of  April  26,  1864,  (Lowe  of 
1864,  ch,  402,)  which  provides  that 
in  any  case  where  the  commissioners 
of  any  town  authorized  to  subscribe 
to  the  stock  of  the  Albany  and  Sus- 
quehanna Railroad  Company  shall 
have  filed  in  the  town  and  county ' 
clerks'  ofiSces  affidavits  of  the  consent 
of  a  majority  of  the  tax  payers  &c.  of 
such  town  preliminary  to  a  subscrip- 
tion on  behalf  of  said  town  to  the 
stock  of  the  company,  such  affidavits 
shall  be  valid  and  conclusive  proof 
in  all  courts,  and  for  all  purposes,  to 
authorize  and  uphold  the  respective 
subscriptions  to  the  stock,  and  the 
issue  of  the  bonds  to  the  amount 
specified  in  such  proof;  and  that  no 
clerical  or  other  defects  in  any  of 
such  affidavits  shall  invalidate  such 
proof,  or  the  subscription  to  the 
stock,  or  the  said  bonds ;  bnt  that 
the  bonds  shall  be  valid  and  bind- 
ing on  the  town  without  reference 
to  the  form  or  sufficiency  of  the  affi- 
davits, is  not  invalid  as  interfering 
with  the  vested  rights  of  the  tax 
payers  in  violation  of  section  10  of 
the  constitution  of  the  United  States, 
which  provides  that  no  state  shall 
pass  any  ex  pott  facto  law,  or  law 


impairing  the  obligation  of  contracts. 
The  Fe^  ex  rel.  The  Albany  and 
Susquehanna  JRailroad  Co,  v.  Mitehdl^ 

208 

2.  No  vested  rights  are  acquired  by  the 
signing  of  the  consent  mentioned  in 
the  act,  and  the  giving  of  a  condi- 
tional assent,  by  the  tax  payers,  will 
not  constitute  a  contract  that  the 
bonds  of  thfe  town  shall  only  be 
issued  upon  the  terms  named,  so  as 
to  prevent  any  further  action  of  the 
legislature  upon  the  subject.  ib 

8.  The  legislature,  having  the  power  to 
pass  an  act  authorizing  towns  to 
issue  bonds  to  aid  in  the  construction 
of  a  railroad,  it  also  has  the  power 
to  make  it  the  duty  of  the  town  offi- 
cers to  issue  such  bonds  without  re- 
quiring the  consent  of  a  portion  of 
the  tax  payers.  ib 

4.  Such  a  power  existing  originally,  a 
condition  requiring  the  consent  to 
be  given  is  merely  a  restraint  upon 
the  exercise  of  the  power  conferred, 
which  can  be  removed ;  and  the  fail- 
ure to  procure  the  consent  of  the  tax 
payers  will  not  impair  or  control  the 
power  of  the  legislature  to  make  the 
act  absolute  and  imperative.  It  will 
have  the  right  \A  modify  or  change 
the  act.  tJ 

6.  The  act  of  1864  merely  affected  the 
remedy  without  changing  the  con- 
tract, ib 

6.  It  simply  established  a  rule  of  evi- 
dence as  to  the  effect  of  the  affida- 
vits filed.  This  was  within  the  scope 
of  the  powers  of  the  legislature,  and 
does  not  affect  a  contract.  ib 

See  TsHDBB,  7. 


CONTEMPT. 

1.  The  Supreme  Court  can  not  punish 
as  for  a  contempt  a  disobedience  of 
an  order  nuide  by  a  judge  out  of 
court,  unless  such  order  is  made  in 
an  action  pending  in  the  court.  The 
People  ex  rel.  Geery,  v.  Brenrnntj   344 

2.  A  judge  out  of  court  has  no  author- 
ity to  punish  as  for  a  contempt  a  dis- 
obodienoe  ot  m  order  made  by  him, 
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in  a  statutory  proceeding  before  him, 
unless  authority  so  to  punish  is  ex- 
pressly conferred  by  law.  ib 


CORONER. 

1.  Where  professional  services  are  ren- 
dered by  a  physian,  at  inquests,  at 
the  request  of  the  coroner,  with  no 
special  agreement  that  he  shall  look 
to  any  other  source  than  the  corener 
for  payment,  the  latter  is  liable 
therefor.  Van  Hoevenbergh  v.  Hae- 
broucky  198 

2.  A  claim  for  such  services  is  not  a  legal 
charge  against  the  county,  in  fkvor 
of  the  physician  performing  the  ser- 
vice. But  a  coroner  has  a  right  to 
employ  a  physician  to  attend  at  in- 
quests ;  and  any  expense  thus  incur- 
red will  be  a  proper  charge  against 
the  county,  in  the  coroner's  account, 
and  should  be  audited  by  the  board 
of  supervisors,  upon  its  presentation. 

ib 

8.  If  this  has  not  been  done,  and  the 
physidan  rendering  such  service  has 
not  been  paid  in  full,  the  coroner  is 
liable  personally,  for  the  amount  re- 
maining unpaid.  ib 

4.  The  fact  that  the  person  rendering 
tiie  service  has  presented  his  claim 
to  the  beard  of  supervisors,  to  be 
audited,  and  that  they  have  acted 
upon  it,  and  allowed  one  half  the 
amount,  will  not  bar  an  action 
against  the  coroner  for  the  residue 
of  the  claim.  t5 

6.  The  action  of  the  board  in  allowing 
a  portion  of  the  account,  can  not 
be  regarded  in  the  light  of  a  judg- 
ment or  decree  of  a  court  possessing 
competent  jurisdiction,  the  board  of 
supervisors  having  no  cognizance 
over  the  subject.  ib 

6.  Nor  can  the  presentation  of  such  an 
account  to  the  board  of  supervisors 
be  regarded  as  a  voluntary  submis- 
sion of  a  controversy  between  the 
parties  to  them  for  their  arbitration. 

ib 


CORPORATION. 

While  a  court  of  equity  will  not  Inter, 
fere  with  the  offloers  of  a  ooxpom- 
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tion  when  acting  within  the  scope 
of  their  powers  and  authority,  yet 
when  it  is  apparent  that  they  have 
erred,  and  wronged  some  of  the 
stockholders,  it  shoald  see  that 
iiVJustice  is  not  done.  When  they 
undertake  to  declare  a  dividend, 
they  are  hound  to  make  it  equal  and 
just  among  all  who  are  interested. 
If  they  make  an  unjust  discrimina- 
tion, giving  one  stockholder  an  ad- 
vantage over  another,  they  exceed 
their  powers,  and  the  courts  have  a 
right  to  interpose  their  authority  to 
prevent  it.  Zulin^  v.  ITte  Atlantic 
Mutual  Jnt.  Co,,  510 


COUNTER-CLAIM. 
See  PsACTiCB,  18. 

CRIMINAL  LAW. 

1.  A  new  trial  will  not  he  granted,  in 
a  criminal  case,  on  the  ground  of 
newly  discovered  evidence,  where 
the  evidence  is  merely  cumulative 
upon  a  subject  in  reference  to  which 
other  evidence  was  introduced,  upon 
the  trial ;  nor  where  it  is  the  mere 
opinion  of  the  witness,  which  would 
not  establish  a  fact  that  would 
change  the  result;  nor  where  the 
evidence  merely  goes  to  impeach  or 
to  contradict  the  testimony  of 
another  witness.  WiUuutu  v.  The 
Feople,  197 

2.  A  general  verdict,  where  there  are 
several  counts  in  the  indictment,  is 
not  erroneous  where  there  is  one 
good  coimt  which  is  sustained  by 
tbB  evidence.     The  People  v.  Davis, 

See  IiTDiCTXBirT. 

WlTHBBS,  1,  2. 


CUSTOM. 
Froof  of.    See  Aobbbmbht,  8. 

D 

DAMAGES. 
Agamst  Carriere^  for  negUgenee, 
1.  In  an  action  against  a  carrier,  to  re- 
cover damages  for  iz\iariefl  sustained 


by  a  lot  of  cattle  received  for  trana- 
portation,  through  the  negligence  of 
the  carrier  or  its  employees,  the  rule 
of  damages  is,  the  difference  in  value 
between  the  cattle  when  placed  in 
the  carrier's  charge,  and  their  con- 
dition when  delivered,  so  far  as 
caused  by  injuries  on  the  way.  Black 
The  Camden  and  Amboy  MaUroad 


Co, 


40 


See  Cabbibbb,  6,  8,  9. 

Intereetj  when  allowed. 

2.  In  actions  ex  ddicto^  it  is  in  the  dis- 
cretion of  the  jury  whether  to  allow 
interest  by  way  of  damages,  or  not. 
Black  V.  The  Camden  and  Asnboy  Bail- 
road  Co,  40 

8.  And  when  the  jury  are  instructed, 
in  an  action  for  negligence,  to  award 
the  damages  the  plaintiff  has  sus- 
tained, the  court  may  leave  it  to 
them  to  say  whether  on  such  dam- 
ages the  plaintiff  is  entitled  to  inter 
est ;  but  it  is  erroneous  to  instruct 
them  as  matter  of  law,  that  the 
plaintiff  is  entitled  to  interest  on  the 
damages.  ib 


For  otnittinff  to  present,  a  note  for  paytnenL 
See  Pbomissobt  Notes,  1,  2. 


DEATH  BY  WRONGFUL  ACT,  &c 

1.  Our  statutes  of  1847,  (chop.  450,) 
and  1849,  {ehap.  266,)  by  giving  to 
the  wife  and  next  of  kin  of  a  person 
whose  death  shall  have  been  caused 
by  the  wrongful  act,  neglect  or  de- 
fault of  another,  a  right  of  action 
to  recover  damages  therefor,  in  ef- 
fect, declare  a  right  in  the  life  of  a 
person  to  exist  in  his  wife  and  next 
of  kin,  and  make  the  wrongful  act, 
neglect  or  default  by  which  his  death 
shall  be  occasioned,  tortious  as  to 
them.  Mahler  v.  The  Korwieh  md 
New  York  Transportation  Co,  226 

2.  Such  act,  neglect  or  default  has  no 
such  character,  in  the  absence  of  the 
statutes ;  and  as  acts  complained  of 
as  torUous  must  be  such  at  the  place 
of  commission,  an  action  can  not  be 
maintained  by  an  administrator,  un- 
der the  statutes,  if  the  death  of  the 
intestate,  and  the  negligence  causing 
it,  oocorred  in  tiie  <^>en  sea,  beyond 
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the  territorial  limits  of  the  state  of 
tfew  York;  for  there  our  statutes 
have  no  force  or  effect  ib 


DEBTOR  AND  CREDITOR. 


1.  Assignmmt  for  the  henefttof  Orediton. 

1.  0.  conveyed  to  V.  his  feaX  estate  by 
An  absolute  deed,  and  his  personal 
property  by  a  bill  of  sale.  At  the 
eame  time  Y.  executed  an  agreement 
by  which  he  covenanted  with  0.  to 
take  the  property  and  pay  certain 
debts  of  0.  first,  and  other  debts  in 
proportion  to  the  amount  of  funds 
realized  from  a  sale  of  the  property, 
and  remaining  after  paying  certain 
preferred  debts.  Nothing  was  paid 
by  y.  notwithstanding  the  acknowl- 
edgment of  the  receipt  of  the  pur- 
chase price  in  the  papers,  but  V.  was 
a  member  of  a  partnership  firm  which 
was  a  creditor  of  O.  and  the  debt 
was  to  be  among  the  first  paid.  After 
the  application  of  the  proceeds  of 
the  sales  to  the  payment  of  all  the 
debts  of  0.  the  balance,  if  any,  was 
to  be  returned  or  paid  over  to  him. 
Held,  that  the  deed,  bill  of  sale,  and 
agreement  must  be  read  and  con- 
strued together,  as  if  the  whole  were 
contained  in  one  instrument;  and 
that  read  and  construed  in  that  man- 
ner, they  constituted  an  assignment 
in  trust  for  the  benefit  of  creditors, 
and  must  be  so  regarded  in  law,  not- 

'  withstanding  the  form  of  words  used 
in  the  several  instruments.  Van 
rUet  V.  Slauaon,  817 

2.  Section  two  of  the  act  of  1860,  re- 
specting assignments  for  the  benefit 
of  creditors,  requiring  an  assignor, 
within  twenty  days  after  the  date  of 
an  assignment,  to  make  and  deliver 
to  the  county  judge  an  inventory  of 
his  debts  and  assets,  and  section 
three,  requiring  the  assignee,  within 
thirty  days  after  the  d&te  of  the 
assignment,  to  give  a  bond,  condi- 
tioned for  the  faithful  discharge  of 
his  duties,  are  directory  merely ;  and 
an  assignment,  in  other  respects  good, 
is  valid,  and  vests  a  perfect  title  in 
the  assignee,  although  not  •followed 
by  the  schedule  or  bond  provided 
for  by  the  statute.  ib 

S$e  ETtDBircB,  1,  2. 


2.  CMiiore  tohm  aided  m  epdtif* 

8,  Where  an  attorney  has  in  his  hands, 
or  in  the  hands  of  another,  with  no- 
tice of  the  lights  of  judgment  cred- 
itors, property  of  judgment  debtors, 
his  clients,  which  he  has  acquired  in 
his  capacity  as  attorney,  or  in  viola- 
tion of  his  duties  as  sudi,  a  court  of 
equity  will,  at  the  suit  of  the  judg- 
ment creditors,  enforce  the  peculiar 
trust  which  the  law.  raises  upon  such 
a  state  of  £Bu:t8.    Oowina  v.   Qreene^ 
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See  Tbusts  avd  TBcrSTSBS,  6,  7. 


DEED. 

1.  Where  a  statute  authorized  trusts  of 
property  to  be  created  for  the  bene- 
fit of  persons  owning  or  occupying 
mill  privileges  on  a  particular  stream, 
and  declared  that  the  legal  title  and 
estate  of  any  property  so  held  in 
trust  should  be  vested  in  the  trus- 
tees,- "  to  he  named  in  the  con- 
veyances or  declarations  of  trust," 
and  in  those  who  should  from  time 
to  time  be  substituted  or  desig- 
nated as  trustees,  in  the  manner  to 
be  provided  in  such  conveyances; 
Hdd  that  a  deed  of  land  which  the 
association  represented  by  the  trus- 
tees had  purchased  and  paid  for,  and 
of 'which  it  was  in  possession,  to  **  the 
trustees"  of  the  association,  and 
their  successors  in  ofiice,  without 
naming  any  such  persons  as  trustees, 
was  not  absolutely  void,  in  a  case 
where  the  controversy  did  not  arise 
directly  with  an  individual  contest- 
ing the  title  of  the  grantees;  al- 
though it  did  not  name  the  trustees, 
and  although  there  was  no  provision 
in  the  deed,  or  in  any  declaration  of 
trust  as  to  the  manner  in  which  per- 
sons should  be  from  time  to  Ume 
substituted  or  designated  as  trustees. 
The  Troy  Iron  and  NaU  Factory  t. 
Coming,  281 

2.  E^,  alto,  that  the  deed  must  be 
considered  and  interpreted  in  con- 
nection with  the  statute,  and  the 
articles  of  association  showing  the 
character  of  the  trust  intended  and 
appointing  trustees  to  carry  out  the 
purposes  and- objects  designed  to  be 
affected.  B 
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DOWEB. 


A  Tridow,  after  her  quarantine  of  thirty 
days  has  expired,  has  no  right  to  the 
possession  of  premises  of  which  her 
husband  died  seised,  and  no  right  to 
enter  thereon  for  her  dower  before 
it  has  been  assigned  to  her.  Coreif 
y.  Th0  FecpUt  ^^2 

y 
8u  FoBBCLOaUBE  SinT. 


E 


EQUITABLE  CONVERSION. 

1.  It  is  a  role  in  equity,  arising  from 
the  doctrine  of  equitable  conversion, 
that  when  land  is  taken  for  public 
use  for  canals,  railroads,  streets,  or 
otherwise,  the  money  awarded  for 
such  land  remains,  and  is  to  be 
considered,  as  land,  in  respect  to  all 
rights  and  interests  relating  thereto. 
Bank  of  Auburn  ▼.  Bobertaj  407 

2.  The  money,  in  such  cases,  is  deemed 
to  represent  the  land,  and  is  applied 
in  equity  to  discharge  the  liens  upon 
it,  precisely  in  accordance  with  the 
legal  or  equitable  rights  of  creditors 
or  incumbranoers  in  respect  to  such 
land.  ib 


EQUITY. 

1.  Where  a  plaintiff  fidls  in  obtaining 
the  relief  sotight  for,  in  equity,  the 
court  is  not  bound  to  dismiss  the 
complaint  if,  in  case  of  a  dismissal, 
the  plaintiff  would  be  remediless  be- 
cause the  statute  of  hmitationa 
would  be  a  bar  to  a  new  action ;  but 
it  may,  if  it  deems  the  case  a  proper 
one  for  trial  by  jury,  order  it  to  be 
tried  at  the  circuit,  by  a  jury.  G^- 
net  T.  Sowkmd,  660 

2.  Thus  where  the  court  determines 
that  the  plaintiff  had  no  good  ground 
on  which  to  conmience  an  action  for 
the  redemption  of  a  pledge,  and 
nothing  remains  but  an  action  for  the 
tort  in  improperly  disposing  of  the 
pledge,  for  which  an  ample  reme- 
dy exists  at  law,  it  may  order  the 
cause  to  be  tried  by  a  jury  at  the 
circuit.  ib 

am  AdsxBXsirT,  18, 11 


See  CoBPOBATiovs. 

Tbustb  Affn  TBUiTBsa,  2,  8. 


ESTOPPEL. 
See  Tblbobaph  Compaitibb,  4. 

TbUSTS  AHD   TBUSTBBfl,  8. 


EVIDENCE. 

1.  In  an  action  to  set  aside  as  fraudu- 
lent and  void  as  against  creditors,  a 
sale  of  merchandise  made  by  8.  db 
Co.  in  August,  1861,  the  judge  ad- 
mitted evidence  of  an  assignment 
made  by  S'.  to  his  son,  in  May,  1861, 
and  of  the  consideration  Uierefor, 
and  the  manner  of  payment  Held 
that  the  assignment  having  occurred 
after  the  embarrassments  of  8.  &.  Co. 
commenced,  and  appearing  to  be  a 
part  of  the  general  plan  of  8.  to 
place  his  property  beyond  the  reach 
of  his  creditors,  upon  execution,  the 
inquiry  was  clearly  within  the  rule 
in  respect  to  evidence  of  contempo- 
raneous ftuuds.    AngroM  v.  SUme^  85 

2.  Hddj  alaoy  that  proof  that  several  of 
the  notes  given  by  the  purchasers  of 
the  debtor's  stock  of  goods,  at  the 
alleged  fraudulent  sale,  had  been 
paid  since  the  conmiencement  of  the 
action,  was  properly  excluded.       ^ 

8.  It  is  no  error  to  admit  testimony  ir- 
relevant at  the  time,  if  it  is  after- 
wards made  pertinent  by  other  tes- 
timony. Blaek  V.  The  Camden  and 
Amboy  BaUroad  Co,^  40 

4.  Where  a  witness,  in  answer  to  the 
question  whether  T.  was  able  to  pay 
his  debts,  at  a  time  specified,  sttUed 
that  he  was  not,  aad  then  proceeded 
to  state  numerous  fo^  touching  the 
property  of  T.  and  his  indebte&eas, 
showing  an  intimate  acquaintance 
with  the  condition  of  T.  and  hla 
utter  insolvency ;  ^^Itf  that  no  error 
was  committed  in  receiving  this  evi- 
dence.    Thoa^fteon  v.  Satt^  214 

Burden  of.  See  Acgouitt,  2. 

Nbw  Yobk,  (Citt  of,)  2. 
Patkbitt. 

Parol,  when  admieeible.      See  Aobbb- 

MBITT,  8. 

See  Pboxxbsobt  Notss,  6,  6. 
Appeal,  1. 
Abboglaxiov,  1(K 
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EXCISE  LAW. 


1.  A  license,  granted  by  the  commis- 
sioners of  excise  of  Seneca  county, 
to  D.  recited  that  he  was  a  resident 
of  R.  in  said  county,  and  licensed 
him  to  sell  strong  and  spirituous 
liquors  and  wines  to  be  drank  in  hia 
house,  as  an  inn  or  tavern.  D.  in 
fact,  at  the  time,  resided  in  the  town 
of  T.  in  the  county  of  Yates,  and 
had  ever  since  resided  there.  Under 
this  license  B.  kept  a  mere  recess  or 
drinking  saloon,  in  a  room  in  his 
ware  house,  situated  in  the  waters 
of  the  Seneca  lake,  a  few  feet  from 
the  western  shore  thereof,  and  a  few 
yards  from  the  county  line,  within 
the  town  of  R.  SM  that  the  Judge 
was  right  in  instructing  the  jury 
that  B.'s  license  was  void  and  af- 
forded him  no  protection,  if  he  was, 
at  the  time  it  was  applied  for  and 
granted,  a  resident  of  the  town  of  T. 
The  FecpU  r.  LwU,  -494 

2.  Hdd,  abo,  that  such  license,  if  other- 
wise  valid,  did  not  authorize  sales  to 
be  made  in  a  mere  drinking  saloon 
in  the  comer  of  a  ware  house. 
That  it  only  authorized  such  sales 
to  be  made  in  an  inn,  tavern  or  hotel, 
kept  by  D.  ib 

8.  And  that  in  order  to  justify  the 
sale  of  liquor,  under  sudi  a  license, 
the  licensee  should  show  that  he  did 
in  fkct  keep  such  inn,  tavern  or 
hotel,  and  that  the  liquors  thus  sold 
were  sold  for  the  purpose  of  bemg 
drank  there.   -  tb 


EXECUTORS  AND    ADMINISTRA- 
TORS. 

1.  Where  an  executor  works  out  a 
highway  tax  personally,  instead  of 
paying  the  money,  or  hiring  an- 
other person  to  do  the  work,  he 
should  be  allowed  therefor,  in  his 
account.    Zansm^  v.  XoMmn^,      182 

2.  An  executor  will  not  be  charged 
with  compound  interest  for  neglect- 
ing to  invest  the  interest  accruing 
and  received  by  him,  annually,  ac- 
cording to  the  directions  of  the  will, 
where  he  states  in  his  account  that 
he  has  tried  to  keep  the  fund,  to- 
gether with  the  accrued  and  accn^ 
^mulated  interest,  invested  and  reii^ 


vested  as  required  by  the  will,  but 
has  not  been  able  to  do  any  better 
than  ia  .stated  in  the  account;  and 
there  is  nothing  to  disprove  that 
allegation,  nor  to  show  that  he  used 
the  funds  in  his  own  business,  or 
made  any  profit  from  their  use;  or 
that  he  was  guilty  of  any  gross  de- 
linquency or  violation  of  duty.       ib 

8.  Where  a  will  requires  an  executor 
to  invest  in  real  estate  securities,  he 
should,  if  possible,  pursue  the  direc- 
tions of  the  testator ;  but  if  no  such 
securities  are  offered,  he  will  be 
justified,  in  the  exercise  of  a  sound 
discretion,  in  depositmg  the  fund  in 
a  savings  bank.  ib 

4.  A  trustee  or  executor  is  required, 
in  making  investments,  to  conduct 
himself  faithfully,  and  to  exercise  a- 
sound  discretion ;  and  when  he  ob- 
serves that  prudence  and  intelligence 
which  is  demanded  of  a  man  in  the 
management  of  his  own  affairs,  not 
in  reference  to  large  gains,  but  to 
the  safety  of  the  principal  and  to  its 
probable  income,  he  should  be  sus- 
tained.   Fer  Miller,  J.  0^ 

6.  An  executor  and  trustee  who  has 
been  removed  by  the  surrogate  fh>m 
his  office  is  not  a  necessary  party  to 
a  conveyance,  made  by  his  co-ex- 
ecutors, of  land  sold  under  an  act 
of  the  legislature,  which  authorized 
a  sale  to  be  made  by  the  trustees 
who  held  the  property  under  the 
will  at  the  time  of  the  passage  of 
the  act-    Matter  of  the  petUum   ef 

Bua,  •         ^  m 

6.  Three  of  the  executors  named  in 
a  will  qualified.  B.  one  of  them, 
having  left  the  country,  was  re- 
moved by  the  surrogate,  and  the 
other  two  acted  alone.  A  statute 
was  subsequently  passed  empower- 
ing the  Supreme  Court  to  authorize 
a  sale  of  the  real  estate.  It  referred 
to  the  property  as  held  in  trust  by 
the  executors  of  T.  under  his  will; 
required  notice  of  the  application  to 
sell  to  be  served  on  the  two  acting 
executors,  by  name,  "  as  executors 
of  T.;"  authorized  the  court  to 
direct  conveyances  to  be  executed 
"by  the  eaid  trustees;"  and  provided 
that  all  such  conveyances,  so  made, 
if  executed  by  the  trustees  as  afore- 
said, should  h^  sufficient  "to  vest  in 
the  purchaser  a  fee  simple  absolute." 
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SM,  that  the  intent  of  the  legisla- 
ture  WM  that  the  deeds  should  be 
executed  by  the  acting  executors; 
and  that  it  was  uot  necessary  that 
B.  should  join  in  the  oonyeyances.    t& 


F 


FORECLOSURE  StTlT. 

1.  The  surplus  moneys  arising  on  a  sale 
of  land  under  a  mortgaf;e  foreclosure, 
stand  in  the  place  of  the  land  in  re- 
spect to  those  having  liens  or  vested 
rights  therein ;  and  the  widow  of  the 
owner  of  the  equity  of  redemption 
is  entitled  to  dower  in  the  surplus, 
as  she  was  in  the  land  before  the  sale. 

2.  Where  the  widow  of  a  mortgagor 
is  made  a  party  defendant  in  a  fore- 
closure suit,  but  omits  to  appear  or 
assert  her  claim  for  dower,  she  is  not 
barred  of  her  action  for  her  share  of 
the  surplus  moneys,  by  any  order 
for  their  distribution,  made  in  the 
foreclosure  suit.  Sutherland,  J. 
dissented.  ib 

8.  Nor  is  she  barred  from  bringing  such 
an  action  against  the  person  to  whom 
the  surplus  moneys  were  assigned  in 
the  foreclosure  suit,  by  reason  of 
her  neglect  or  omission  to  assert  her 
claim,  on  being  made  a  party  to  a 
suit  brought  by  that  person,  for  the 
settlement  and  closing  of  his  trust 
as  assignee  of  the  mortgagor.         ib 

4.  The  right  of  priority  of  sale  in  a 
foreclosure  suit,  where  the  mort- 
gaged premises  have  been  sold  sub- 
sequei^  to  the  mortgage,  does  not 
depend  upon  warranty.  But  it  arises 
out  of  the  application  of  equitable 
principles  under  which  the  rights 
and  obligations  of  sureties  are  ascer- 
tained.    Wbodi  V.  SpdUUngy  602 

6.  Where  those  equities  are  equal,  as 
they  are  between  the  purchasers  of 
diiferent  portions  of  the  premises 
covered  by  the  mortgage,  he  who  is 
prior  in  time  is  deemed  prior  in 
right.  Hence  the  premises  alienated 
are  required  to  be  sold,  to  satisfy  the 
common  incumbrance,  in  tlie  inverse 
ordar  of  alienation.  ib 


6.  This  rule  Is  applied  not  only  to  de- 
termine the  equitable  position  of 
those  who  have  acquired  the  legal 
title,  but  also  for  the  purpose  of  pro- 
tecting the  interests  of  incumbran- 
cers, whether  by  mortgage  or  judg- 
ment, ib 

7.  Where  difibrent  portions  of  the 
mortgaged  premises  have  been  sold 
under  judgments,  those  portions  are 
to  stand,  in  the  order  of  sale  in  a 
foreclosure  suit,  as  of  the  times  when 
the  judgments  respectively  became 
liens,  and  not  as  of  the  times  when 
conveyances  therefor  were  executed 
by  the  sheriff.  ib 

8.  The  protection  afforded  by  equity  to 
different  purchasers  of  portions  of 
the  mortgaged  premises  can  not  be 
extended  beyond  the  period  when 
the  iudgments  uud^  which  they 
purchased  became  liens  upon  the 
land.  ib 


FOREIGN  JUDGMENTS. 
See  GoLDi 

FOR^TER   SUllr. 

iSMJUDGXBNT. 

FRAUD. 

If  one  party  is  trusted  to  reduce  a 
contract  to  writing  he  is  bound  to  do 
it  truly,  and  any  variation  from  it, 
either  by  omitting  some  of  its  terms, 
or  by  inserting  provisions  not  em- 
braced in  it,  if  not  known  to  the  oth- 
er party  and  distinctly  assented  to 
by  him,  is  a  dear  fraud.  BoUford  v. 
MeLem,  478 

Sie  Eyidbvcb,  1,  2. 
Mistake,  4. 

Trusts  abd  Trttstbsb,  1,  2. 
Vehdor  AiiD  PeRCHABBR,  7,  8,  9. 
Will,  9,  10. 


a 


GAS  LIGHT  COMPANIES. 

1.  Gas  light  companies  possess,  by  Tip- 
toe of  their  charters,  powers  and 
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priyQeges  which  others  can  not  ex- 
ercise, aod  the  statutory  duty  is  im- 
posed upoD  them  to  funush  gas  on 
payment  of  all  moneys  due  fh>m 
applicants.  The  FeopUy  ex  rel.  Km- 
nedy^  v.  The  Manhattan  Oat  Light  Co, 

186 

2.  If  an  applicant  is  already  indebted 
to  a  gas  company,  the  company  may 
shut  off  the  supply  of  gas,  and  re- 
fuse to  furnish  any  more ;  especially 
if  the  applicant  avows  his  insolven- 
cy, and  his  inability  to  pay  for  gas 
previously  furnished.  ib 

8.  Where  an  individual  applies  to -a  gas 
company  for  gas,  and  the  same  is 
furnished  to  him  by  the  company, 
for  a  period,  without  objection  on 
account  of  a  former  indebtedness, 
this  will  not  deprive  the  company  of 
the  right  to  reject  a  subsequent  ap- 
plication, on  the  ground  of  such  in- 
debtedness, ib 

See  Maitdamub. 


GIFT. 

1.  It  is  essential  to  a  valid  gift  by  parol 
that  there  should  be  an  actual  or 
symbolical  delivery.  The  title  does 
not  pass  unless  possession,  or  the 
means  of  obtaining  it,  are  conferred 
by  the  donor  and  accepted  by  the 
donee.     Cooper  v.  Bwrr^  9 

2.  The  situation,  relation  and  circum- 
stances of  the  parties,  and  of  the  sub- 
ject of  the  gift,  may  be  taken  into 
consideration  in  determining  the  in- 
tent to  give,  and  the  fact  as  to  de- 
livery, ib 

8.  A  total  exclusion  of  the  power  or 
means  of  resuming  possession  by 
the  donor  is  not  necessary.  ib 

4.  C.  who  had  been  confined  to  her 
room  by  illness  for  nineteen  or  twen- 
ty years,  and  to  her  bed  for  five  or 
six  years,  prior  to  her  death,  kept 
in  her  room  a  bureau  and  trunks 
containing  gold  and  silver  coin  and 
jewelry.  About  six  weeks  before 
her  decease,  handing  to  the  plaintiff, 
who  had  lived  with  and  taken  care 
of  her  for  twenty-seven  years,  the 
keys  of  the  bureau  and  trunks,  she 
said :  "  Mary,  here  are  these  keys  ; 

.  I  give  them  to  youj  they  are  the 


keys  of  my  trunks  and  bnrean;  take 
them  and  keep  them;  and  take 
good  care  of  them ;  all  my  property, 
and  every  thing,  I  give  to  you ;  you 
have  been  a  good  girl  to  me,  and  be 
so  still.  *  *  *  You  know  I  have 
given  it  all  to  you,  take  whatever 
you  please ;  it  is  all  yours,  but  take 
good  care  of  it."  Hdd  that  the  lan- 
guage of  the  donor,  accompanied  by 
a  delivery  of  the  keys  to  the  trunks 
and  bureau,  evinced  the  intention  of 
the  donor,  and  placed  the  donee  in 
possession  of  the  means  of  assuming 
absolute  control  of  the  contents  at 
her  pleasure,  and  constituted  a  valid 
gift  of  the  coin  and  jewelry  in  the 
trunks  and  bureau.  ih 

6.  Held,\dUo,  that  the  fact  that  the 
.trunks  and  bureau,  or  their  contents, 
were  not  removed,  or  even  handled, 
by  the  donee,  was  not  a  controlling 
consideration.  i 


GOLD. 

A  party  seeking  to  enforce,  in  our 
courts,  a  judjrment  rendered  abroad, 
which  if  paid  there,  would  have 
been  paid  in  a  currency  equal  to 
gold,  can  not  have  the  premium  on 
gold  added  to  the  nominal  amount  of 
the  debt.    Swaneon  v.  Coohe^         574 

Dividendt  when  payable  in.    See  Insu- 
RAHCE  (FiBB,)  6,  7. 


GRANT. 
See  Railboad  Compabibs,  1,  8,  4. 

GUARANTY. 

1.  The  defendant  addressed  a  letter  to 
8.,  introducing  A.  to  him,  and  stat- 
ing that  A.  wished  to  purchase  some 
pure  liquors  on  a  credit  of  three 
months,  for  any  amount  not  exceed- 
ing flOO ;  and  adding  that  he,  the  de- 
fencUmt,  considered  A.  perfectly 
good,  and  that  he  would  indorse  for 
him  to  that  amount.  S.  without  the 
knowledge  or  consent  of  the  defend- 
ant, delivered  the  letter  to  the  plain- 
tiff, who,  on  the  faith  of  it,  furzdshed 
certain  liquors  to  A.  Seld,  1.  That 
the  letter  was  not  in  itself  a  guaran- 
ty to  the  plaintiff  for  the  price  of  the 
goods  sold  by  him  to  A.    2.  That 
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the  gmnuit  J  was  oondittonal ;  to  be 
created  if  required,  and  then  by  in- 
dorsement only.  3.  That  the  de- 
fendant could  not  be  made  liable  in 
any  other  form,  until  after  a  refusal 
by  him  to  indorse  A.'s  note.  Stock- 
hridge  v.  SehoomMker,  100 


GUABDIAN  AD  LITEM. 
8e$  Pabtitiov  Suit,  2,  8,  4. 

H 

HABEAS  COBPUS. 

8€$  PXACB. 

HIGHWAYS. 
8e$  Stbbbts. 

HUSBAND  AND  WIFE. 

1.  In  a  common  law  action  for  money 
had  and  reoeived,  brought  against 
husband  and  wife  to  recover  back 
money  paid  as  a  usurious  premium 
upon  a  loan  made  by  the  wife,  of 
moneys  of  her  separate  estate,  where 
the  evidence  tends  to  show  that  the 
husband  made  the  bargains  with  the 
plaintiff  for  the  loan,  and  for  the  ex- 
tensions of  credit,  for  his  wife,  and 
that  she  knew  the  character  of  the 
bargains  so  made,  it  is  proper  to 
charge  the  jury  that  if  the  wife  knew 
her  husband  was  receiving  money 
for  his  own  benefit,  from  the  borrow- 
er, on  account  of  the  loan,  she  would 
be  liable  for  the  money  so  paid  to 
him.    Forter  t.  MimrU^  422! 

2.  If  a  wife,  loaning  money  which  is 
her  separate  property,  is  cognisant 
of  the  acts  of  her  husband  acting  in 
her  behaJf,  in  eitacting  a  usurious 
premium,  so  as  to  taint  the  agree- 
ment, as  to  her,  with  the  usury,  she 
will  be  liable  to  the  borrower,  in  ftn 
action  for  money  had  and  received, 
even  though  the  money  does  not 
come  to  her  hands,  but  is  received 
by  her  husband  and  retained  by  him 
for  his  own  benefit  with  her  Imowl- 
edge  and  conseDt.  A 


8.  Having  consented  that  her  husband 
and  agent  shall  receive  the  money 
upon  the  corrupt  bargain,  the  wife 
can  not  shield  herself  upon  the  plea 
that  he  has  never  paid  it  to  her,  but 
has  kept  it  himself,  by  her  consent. 
Payment  to  her  agent,  in  such  a 
case,  is  payment  to  her.  ib 

4.  To  reach  a  married  woman's  sepa^ 
rate  property,  now,  she  must  be  sued 
alone.  If  sued  with  her  husband,  a 
judgment  against  both  is  really  a 
Judgment  against  the  husband,  as  at 
conmion  law.    Fir  £.  D.  Smith,  J.  ib 

Set  Pbacticb,  7.  8,  9. 


INDICTMENT. 

1.  An  indictment  for  a  breach  of  the 
excise  law  alleged  that  the  offense 
was  committed  "  at  the  town  of  R. 
in  the  county  of  Seneca,  and  on  the 
boundary  of  the  two  counties  of 
Seneca  and  Tates,  and  within  five 
hundred  yards  of  such  boundary." 
The  proof  showed  the  effense  to 
have  been  commitled  in  the  town  of 
R.  in  Seneca  county,  and  within  less 
than  five,  hundred  yards  of  the 
boundary  line  between  the  counties 
of  Tates  and  Seneca,  but  not  precise- 
ly upon  such  dividing  line.  Edd 
that  in  view  of  the  statute  which 
provides  that  when  an  offense  shall 
be  committed  on  the  boundary  of 
two  counties,  or  within  five  hundred 
yards  of  such  boundary,  an  indict- 
ment for  the  same  may  be  found, 
and  a  trial  and  conviction  had,  in 
either  of  such  counties,  this  conld 
not  be  regarded  as  a  fwrimM;  in  any 
proper  sense;  and  that  the  Judge 
properly  reftised  to  discharge  the 
prisoner,  or  order  a  verdict  in  his 
favor,  on  that  ground.  The  FtepU 
V.  Dtmt,  494 

2.  The  boundary  of  each  county  for 
the  purpose  of  jurisdiction  over  of- 
fenses, is  by  that  provision  of  the 
statute  extended  five  hundred  yards 
into  the  adjacent  county ;  and  this 
space  may  very  properly,  by  way  of 
local  description,  be  described  as  on 
the  boundary  and  within  five  hun- 
dred yards  of  the  boondaryline.    (k 
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INJUNCTION. 


1.  Where  a  judge  has  found  that  the 
extension  of  a  railroad  is  a  public 
nuisance,  that  alone,  on  a  trial,  enti- 
tles the  plaintiflb  to  relief  by  injunc- 
tion, although  no  damage  be  shown. 
The  FeopU  v.  Ths  TMrd  Avmu$  Sail- 
road  Co.  63 

2.  If  the  necessity  of  the  extension  is 
not  established,  the  extension  is  un- 
lawful. It  is  then  the  attempted 
exercise  by  the  company  of  a  valu- 
able franchise,  not  authorized  by 
law.  This,  independently  of  any 
other  considerations,  or  proof,  is  a 
sufficient  damage  to  uphold  a  decree 
for  a  perpetual  Injunction.  ib 

8.  In  a  suit  to  restrain  the  extension  of 
a  railroad  in  a  city,  an  iigunction 
will  not  be  granted  against  the  city 
corporation,  where  there  is  no  allega^* 
tion  that  it  is  about  to  do,  or  that  It 
threatens,  any  act  whatever  ob- 
structing or  incumbering  the  streets, 
or  otherwise,  in 'execution  of  the 
permission  granted;  and  it  is  not 
alleged,  nor  does  it  appear,  that  the 
railroad  company,  in  executing  the 
ordinance,  is  the  agent  of  the  corpo- 
tion.  The  FeopU  v.  The  New  York 
tmd  Sarlem  BaOroad  Co,  74 

4.  The  owner  of  land  fronting  on  the 
East  river  in  the  city  of  New  York, 
who  has  obtained  a  grant  of  land 
under  water,  to  the  exterior  line, 
and  is  entitled  thereby  to  wharfage 
at  a  pier  in  front  of  his  land,  can  not 
have  an  injunction  to  prevent  the 
building  of  a  pier  beyond  his  grant  in 
front  of  his  pier,  by  parties  claiming 
under  a  grant  from  the  common 
council,  where  no  authority  has  been 
given  to  All  up  outside  of  the  exte- 
teriorline.     Taylor  y.Brooknum,    106 

6.  The  remedy,  in  such  a  case,  is  by  an 
action  for  damages,  or  of  ejectment, 
if  he  has  any  title.  ib 

6.  It  eeetfu  that  in  such  a  case  the  own- 
er of  the  upland  has  no  title  to  the 
land  under  water  beyond  the  exterior 
line.  t^ 

See  Strbets. 


INSURANCE,  (FIRE.) 

1.  H.  obtained  an  insurance  from  the 
defendant  upon  property  owned  by 


him,  the  policy  stating  that  the  loss, 
if  any,  should  be  "  payable  to  F.  as 
collateral."  H.  was  indebted  to  F. 
at  the  time.  Seld  that  the  agree- 
ment that  F.  should  receive  the 
money,  in  case  of  a  loss  by  fire,  was 
only  collateral  to  and  dependent  up- 
on, the  original  undertaking,  that 
a/Ur  a  loss  had  occurred,  and  not 
before^  the  money  should  be  paid 
over  to  F.  and  not  an  assignment  of 
the  policy  before  any  loss.  IHnk  v. 
The  Hampden  JftturoMee  Co.  884 

2.  Eeld,  aUoj  that  F.  to  whom  the  loss 
was  payable  as  appointee,  could 
maintain  an  action  upon  the  policy ; 
and  that  it  was  not  necessary  for  him 
to  allege,  in  his  complaint,  that  he 
had  an  insurable  interest.  *b 

8.  SOd,  further,  that  the  &cts  presented 
did  not  show  an  assignment  before 
loss,  to  a  party  who  luid  no  interest 
in  the  property,  within  the  principle 
of  the  cases,  but  a  case  where  the 
relation  of  insurer  and  insured  ex- 
isted between  the  defendant  and  H. 
the  owner  of  the  property,  until  a 
loss  had  taken  place,  when  F.  as  ap- 
pointee of  the  insured,  stepped  in 
and  claimed  under  the  agreement 
that  the  insurer  should  pay  the 
money  to  him.  ib 

4)  If,  after  an  insurance  is  effected'  up- 
on goods  in  a  specified  building,  the 
insured  rent  a  part  of  the  buUding 
to  other  persons,  who  apply  the  same 
to  purposes  prohibited  by  the  policy 
as  being  hazardous  or  extra  hazard- 
ous, this  will  avoid  the  policy,  al- 
though the  goods  insured  are  not  in 
that  part  of  the  building  so  let. 
Appleby  V.  The  Firetnen'e  Fund  In- 
surance Co.  454 

5.  Where  an  insurance  is  made  upon 
goods  in  a  specified  building,  gener- 
ally, so  as  to  cover  goods  in  any  part 
of  it,  the  insured  can  not  escape  the 
consequences  of  allowing  a  hazard- 
ous business  to  be  carried  on  in  any 
part  of  the  building  by  tenants, 
by  showing  that  he  only  occupied  a 
part  of  the  building,  and  not  the 
whole,  as  described  in  the  policy,  ib 

6.  Independent  of  any  specific  agree- 
ment between  insurers  and  the  in- 
sured, the  ordinary  currency  of  the 
country  would  be  considered  as  the 
basis  upon  which  the  policies  were 
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issued,  and  lyrnn  which  any  aettle- 
ment  of  losses  inciirred  should  be 
made,  and  profits  realised.  But 
where  there  is  a  special  contract  that 
the  premiums  shall  be  paid  in  gold, 
and  the  losses  be  i>aid  in  the  same 
currency,  the  company  on  declar- 
ing its  dividends  shoiUd  allow  the 
holders  of  such  policies  a  certificate 
for  their  share  of  the  profits  in  ac- 
cordance with  a  gold  standard,  as 
compared  with  currency.  lAOmg  v 
The  AUmUic  Mutual  Im,  Co.  510 

7  In  such  a  case,  a  notice,  issued  by 
the  insurers,  to  the  efibct  that  deal- 
ers making  insurances  payable  in 
gold  are  to  participate  with  others 
in  the  earnings,  and  that  they  will 
be  computed  and  made  payable  in 
currency,  will  not  affect  the  legal 
bearing  of  the  contract,  or  alter  the 
legal  intendment  arising  from  it. 
And  the  delivery  to,  and  acceptance 
by,  the  insured  of  certificates  of  earn- 
ings issued  by  the  company  in  pur- 
suance of  such  notice,  will  not  be  a 
bar  to  an  action  by  the  policy  hold- 
ers to  compel  a  readjustment  of  the 
dividends,  and  to  correct  errors  in 
the  mode  of  computing  and  fixing 
the  amount  to  which  Uiey  are  enti- 
tled, ib 

8.  The  policy  holders  are  not  bound  to 
return  such  certificates,  or  run  tUe 
hazard  of  being  precluded  from  ob- 
taining what  they  are  legallyentitled 
to.  ib 

INSURANCE,  (LIFE.) 

S«$  MOBTGAOB,  1,  2,  8. 

INTEREST. 
8e$  Damaoss,  2, 8. 

INTERPLEADER. 
S0$  AcnoN,  2  to  7. 


JFDOBIENT. 

1.  If  a  Judgment  has  been  set  aside, 
upon  the  ground  of  the  insufficiency 


of  the  prooft  made  to  the  Jadge  as 
the  basis  of  an  order  for  publication 
against  the  defendant  as  a  non-resi- 
dent, it  is  no  longer  of  any  validity, 
for  any  purpose,  so  as  to  protect  any 
parties  for  acts  done  under  it, 
except  mere  ministerial  officers. 
WdUt  V.  Thornton,  890 

2.  Such  a  judgment  will  constitute  no 
justification  or  protection  to  a  per- 
son not  a  party  to  the  suit,  who 
delivers  up  to  the  receiver  appointed 
therein,  property  which,  as  bailee, 
he  is  bound  to  keep  for  his  bailor. 

(b 

8.  The  affidavit  verifying  a  statement 
of  Uie  indebtedness,  on  a  confession 
of  judgment,  is  substantially  an 
allegation  forming  a  part  of  the 
statement  preceding  it,  stating  that 
the  matters  before  set  forth  are 
true;  and  being  signed  by  the 
party  making  itj  it  is  a  sufficient 
compliance  with  tho  requirements  of 
the  Code,  in  that  respect.  Mother 
V.  Heydneh,  649 

4.  An  allegation,  in  such  an  affidavit, 
''  that  the  facts  stated  in  the  above 
confession  are  true,''  is  in  effect  an 
averment  that  the  statement  !s  true, 
and  it  is  therefore  a  sufficient  veri- 
fication, ib 

6.  Clerks  of  counties  being  classed 
among  the  judicial  officers,  an  affi- 
davit taken  before  a  notary  public 
may  be  used  before  any  clerk ;  and 
under  section  884  of  the  Code,  a 
judgment  on  confession  may  be 
entered  with  any  county  clerk,  and 
not  merely  in  the  county  where  the 
statement  authorizing  it  was  veri- 
fied, ib 

9>.  An  adjudication  in  a  former  suit,  is 
conclusive,  as  regards  the  rights  of 
the  parties,  at  &e  time ;  but  if  a 
defense  to  the  daim,  which  they 
could  not  then  have  interposed,  sub- 
sequently arises  and  accrues  to  the 
defendants,  they  should  not  be 
estopped  by  the  Judgment  Smith 
V.  MeCluekey,  610 

JURISDICTION. 

1.  The  courts  of  New  York,  have 
Jurisdiction  of  actions  for  torte  in  re- 
gard to  property,  although  they  were 
committed   out  of  the   state,  and 
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altbongli  the  parties  were  resident 
abroad,  if  the  defendant  is  serred 
with  process  here.  ZatouretU  v. 
Clarke.  827 

2.  So  held  in  respect  to  an  action 
brought  by  a  citizen  of  Missouri, 
against  a  citizen  of  Connecticut  for 
combinmg  and  conspiring  with  other 
citizens  of  the  latter  state,  to  defraud 
the  plaintiff,  by  false  representations 
as  to  the  soundness  and  condition 
of  an  insurance  company.  Clbbkb,  J. 
dissented.  ib 

See  IlTDICTHEKT. 


JUBOES. 
See  Pbacticb,  2,  8,  4. 


JUSTICE    OP    THE    SUPREME 
COURT. 

See  Ships  avd  Shippino,  7. 


JUSTICES  OF  THE  PEACE. 

A  justice  of  the  peace  has  power  to 
amend  a  summons,  by  correcting 
the  year  named  in  it,  after  the  par- 
ties have  appeared  in  the  cause, 
where  no  objection  is  taken  to  the 
summons,  and  no  motion  is  made  to 
quash  the  proceedings  on  account 
of  the  error,  Bradbury  v.  Van  Not- 
irand,  .  194 


LANDLORD  AND  TENANT. 

1.  ^ne  who  has  acknowledged  the 
right  of  another,  to  premises,  and 
made  an  agreement  ^th  him  for  the 
occupation  thereof  by  himself  as 
tenant,  for  a  limited  period,  can  not 
dispute  his  landlord's  title,  by  set- 
ting up  an  outstanding  title  held  by 
himself,  of  which  the  landlord  had 
no  notice.  Thfi  FeopU  ex  rel.  Stover 
V.  Stmer,  66 

2.  Summary  proceedings  under  the 
statute,  to  recover  the  possession  of 
land,  can  not  be  sustained  unless  the 
conventional  relation  of  landlord  and 


tenant  exists,  between  tiie  parties. 
The  relation  created  by  opera- 
tion of  law,  merely,  will  not  answer. 
The  Fecple  ex  reL  Mubbard  v.  Amie, 

804 

8.  Where  the  defendant  hired  the  re- 
lator to  woric  for  him  one  year,  on 
his  farm,  for  the  sum  of  $270,  and 
was  to  furnish  him  house  room  for 
himself  and  family,  a  garden,  and 
pasture  for  a  cow;  Seld  that  this 
was  not  a  demise  of  premises  in  the 
nature  of  a  lease,  creating  the  rela- 
tion of  landlord  and  tenant,  ib 

4.  That  the  relation  was  simply  that 
of  employer  and  employee,  or  master 
and  servant,  and  the  house  room, 
garden  and  pasture  were  parts, 
merely,  of  the  contract  for  service, 
and  operated  as  a  portion  of  Uie 
consideration  of  that  agreement,    ib 


LAND  UNDER  WATER. 
See  IvjuvcTioB. 

LEASE. 

If  a  lease  Is  invalid,  as  against  subse- 
quent conveyances,  for  want  of  be- 
ing recorded,  a  sublease  of  the  same 
premises  will  also  be  of  no  validity. 
The  FeopU  ex  rel.  Stover  v,  Stiner,  66 

Sfie  AOBEBMBNT)  9. 

LEGISLATURE. 

1.  It  is  competent  for  the  legislature 
to- dispose  of  the  interests  of  infants, 
and  of  persons  not  m  ease,  and  to 
declare  that  a  deed  executed  by  a 
portion  of  the  trustees  named  in  a 
will  shall  be  sufficient  to  convey  the 
entire  estate.  Matter  of  the  petition 
of  BuU,  884 

2.  The  legislature  has  no  power,  where 
a  claim  is  made  by  individuals  upon 
a  municipal  corporation  for  damages 
on  account  of  the  failure  of  the  cor- 
poration to  award  a  contract  to  them, 
to  direot  that  the  damages  the  claim- 
ants have  sustained  shall  be  ascer- 
tained by  arbitrators  to  be  appointed 
as  prescribed  in  the  act,  without  re- 
quiring the  assent  of  the  corporation, 
instead  of  a  trial  by  jury.  Wbllbs,  J. 
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thereto,  and  by  the  varioas  classes 
of  proof  aboTe  mentioned  requires 
Btronff  evidence  to  controvert  it ; 
especially  when  there  is  issue  bom 
of  the  parties  between  whom  the 
marriage  is  alleged  to  have  taken 
place.  ib 

6.  A  marriage  ceremony,  performed 
when  the  man  is  m  extremia^  help- 
less, surrounded  by  the  wife  and  her 
friends,  when  he  is  apparently  obliv- 
ious not  only  of  a  previous  wife,  but 
of  his  children  also,  can  afford  no 
presumption  against  a  previous  mar- 
riage, ib 


MILITARY  POWER. 
See  Pbacb,  4. 

MISTAKE. 

1.  When  parties  have  entered  into  a 
written  contract  it  must  be  presumed 
to  express  their  common  intention, 
and  to  speak  their  actual  agreement. 
But  if  it  be  clearly  shown  that  such 
is  not  the  case,  and  that  such  writ- 
ten contract  is  untrue,  and  misrep- 
resents or  misstates  their  real  agree- 
ment and  intentions,  as  made  and  un- 
derstood by  both  parties,  in  some 
essential  particular,  then  such  con- 
tract is  a  mistaken  one,  and  the  mis- 
take may  be  corrected,  in  a  court  of 
equity.    BoUford  v.  McLean,        478 

2.  A  mutual  mistake  which  will  afford 
a  ground  for  relief  from  a  contract, 
by  reforming  it,  means  a  mistake 
reciprocal  and  common  to  both  par- 
ties, where  eiltii  alike  labors  under 
the  same  misconception  in  respect  to 
the  terms  of  the  written  instrument. 

ib 
8.  Upon  a  sale  of  personal  property 
the  purchasers  agreed  to  pay  there- 
for the  sum  of  <^00,  viz.  $2000  in 
cash,  and  the  biQance  in  four  equal 
annual  payments,  with  intereet,  for 
which  they  were  to  execute  their 
four  several  promissory  notes,  for 
$1000  each,  with  interest,  payable  in 
one,  two,  three  and  four  years,  and 
to  secure  the  payment  thereof  by  a 
chattel  martgage  upon  the  property. 
The  $2000  was  paid  down,  and  a 
chattel  mortgage  was  executed,  con- 
ditioned for  the  payment  of  the  said 
Qotea,  with  mtereet.     Four  several 


promissory  notes  were  also  execu- 
ted by  the  purchasers,  for  $1000 
each,  payable  at  the  times  agreed, 
but  two  of  them  were  so  drawn  as 
not  to  bear  interest.  The  vendor, 
seeing  that  two  of  the  notes  were  on 
intei-est,  assumed  that  the  other  two 
were  also  on  interest,  and  accepted 
the  same,  believing  that  all  were 
properly  drawn.  The  purchasers, 
knowing  that  two  of  the  not^^  were 
so  drawn  as  not  to  bear  interest, 
purposely  abstained  from  calling  the 
vendor's  attention  to  the  fact.  Held 
that  this  was  a  case  where  the  con- 
tract as  executed  and  evidenced  in 
the  written  papers  was  not  carried 
out  according  to  the  agreement  as 
the  same  was  understood  by  both 
parties ;  and  that  the  error  in  the 
two  notes  presented  a  clear  case  of 
miatake  on  both  sides,  for  which 
equity  could  afford  relief.  ib 

4.  And  the  purchasers  having  been 
trusted  to  draw  the  notes,  and  they 
procuring  their  attorney  to  draw 
them,  and  then  executing  and  de- 
livering the  same  to  the  vendor  as 
the  notes  required  by  the  contract, 
although  aware  that  two  of  them  did 
not  bear  interest ;  Held  that  this  was 
a  clear  case  of  frauds  for  which  the 
vendor  was  entitled  to  have  the  notes 
reformed.  ib 


MISTRIAL. 
Sh  Practice,  7. 

MORTGAGE. 

1.  Where  a  mortgagee  charges  the 
mortgagor  with  the  premium  for  an 
insurance  on  his  life  for  three  years, 
and  includes  the  amount  in  the 
mortgage,  as  a  part  of  the  principal, 
he  is  bound  to  keep  the  policies 
alive ;  and  if,  in  consequence  of  his 
neglect  to  pay  the  premiums,  the 
policies  become  extinguished,  he  is 
himself  liable  as  an  insurer.  Soule 
V.  The  Union  Bank,  111 

2.  If  the  mortgagee  be  a  bank,  and  it 
is  claimed  that  therefore  it  can  not 
be  an  insurer,  for  want  of  power, 
then  it  may  be  held  liable  for  its 
negh'gence  in  not  keeping  the  insu- 
rance in  force.  ib 


8.  In  either  case  parties  interested  in 
the  mortgaged  premises  are  entitled 
to  have  the  amount  of  the  insurance 
credited  on  the  bond,  and  the  land 
exonerated  to  that  extent.  ib 

4.  Where  a  mortgage  is  executed,  upon 
leasehold  property,  by  a  tenant 
for  life,  the  same  is,  upon  the 
death  of  the  mortgagor,  payable 
out  of  his  personal  estate,  if  there 
be  sufficient  for  that  purpose.  If 
there  is  no  evidence  to  show  that 
any  such  means  existed,  and  there 
is  no  pretense  that  the  payment  was 
made,  the  mortgage  wiU  remain  a 
valid  security  for  the  whole  simi, 
and  is  binding  on  the  property. 
Sheldon  v.  FerrtB,  124 

6.  When  an  individual  unites  in  him- 
self the  title  to  such  a  mortgage,  as 
assignee  thereof,  and  the  interest  of 
a  tenant  for  life,  he  assumes  all  the 
obligations  and  duties  which  the 
tenant  for  life  was  bound  to  perform. 

ih 

6.  And  if  he  enters  into  an  agreement 
that  the  property  shall  not  be  sold 
under  the  mortgage  during  the  life- 
time of  the  tenant  for  life  this  does 
not  necessarily  bind  him  Co  pay  the 
interest.  The  condition  will -be  ful- 
filled by  preventing  a  sale  during 
that  period.  And  if  no  steps  are 
taken  to  foreclose  the  mortgage  in 
the  lifetime  of  the  tenant  for  life,  the 
covenant  in  no  way  affects  the  right 
of  an  assignee  seeking  to  collect  the 
moneys  due  upon  the  mortgage,  af- 
ter the  death  of  the  tenant  for  life,  ib 

7.  The  holder  of  the  life  estate  in  the 
mortgaged  premises  is  bound  to  pay, 
annually,  the  interest  accruing  on 
the  mortgage,  until  the  estate  ceases. 

Hr 

8.  The  general  rule  is  that  a  tenant  for 
life  of  an  equity  of  redemption  is 
bound  to  keep  down  and  pay  the  in- 
terest accruing  on  the  bond  and 
mortgage  while  the  same  are  held  by 
him,  although  he  is  under  no  obliga- 
tion to  pay  off  the  principal.  %b 

9.  The  legislature,  by  the  act  of  April 
2,  1858,  authorized  aU  that  portion 
of  the  old  Erie  canal  lying  west  of 
the  Owasco  outlet,  in  the  village  of 
Port  Byron,  &c.  to  be  abandoned  by 
the  canal  board;  and  directed  such 
board  to  settle  upon  the  damage  to 
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the  mill  property  of  B.  &>  B.  caused 
by  such  abemdonment.  The  canal 
board,  on  the  28th  of  May,  1858, 
pased  a  resolution,  declaring  that  the 
X>ortion  of  the  canal,  above  men- 
tioned, was  abandoned,  and  award- 
ing to  B.  &.  R.  the  sum  of  $8000  in 
full  for  the  damages  to  their  mill 
property  caused  by  such  abandon- 
ment. Mddj  that  the  money  so 
awarded  was  an  equitable  fund  for 
the  payment  of  the  liens  upon  such 
mill  property,  and  was  a  substitute 
for  said  property  to  pay  the  debts 
of  B.  &  R.  The  Bank  of  Auburn  v. 
Boberti,  407 

10.  Accordingly  heU,  that  the  holders 
of  a  mortgage  upon  the  mill  prop- 
erty had  a  clear  equitable  lien  upon 
the  money  so  awarded,  for  the  pay- 
ment of  the  mortgage  debt,  after 
exhausting  their  legal  lien  upon  the 
property.  ib 

11.  And  that  such  mortgagees  had  a 
right  to  follow  a  draft  given  for  such 
damages  by  a  canal  commissioner 
on  the  auditor  of  the  canal  depart- 
ment, to  B.  &  R.  and  the  proceeds 
thereof,  into  the  hands  of  parties 
who  were  not  bona  fide  holders 
thereof,  except  as  to  a  small  part, 
but  received  the  same  f^om  B.  &  R. 
in  payment  of  an  antecedent  debt, 
and  with  notice  of  all  the  fiicts.     ih 


N 

NAME. 
8u  Parties,  1. 

NEGLIGENCE. 

Sm  Davaobs,  1. 
mobtoaoe,  1. 

NEW  TRIAL. 

Set  Crimikal  Law,  1. 

NEW  YORK,  (CITY  OP.) 

.  The  common  council  of  the  city  of 
New  York  has  no  power  to  author- 
ize an  extension  of  a  city  railroad, 
unless  possibly  where  such  e:i(tei)sion 
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is  really  necessary  to  the  enjoyment 
of  a  previous  valid  grant.  lie  Peo- 
ple y.  The  Third  Avenue  Railroad 
Oompanj/f  68 

2.  If  it  be  claimed  that  such  extension 
is  a  necessary  incident  to  the  prin- 
cipal subject  of  the  grant,  that  is  a 
question  of  fact,  and  the  burden  of 
proving  it  rests  upon  the  railroad 
company.  ib 

8.  By  the  act  incorporating  the  New 
York  and  Harlem  Railroad  Com- 
pany, passed  April  25,  1882,  the 
company  was  empowered  to  con- 
struct a  single  or  double  railroad 
or  way  from  any  point  on  the  north 
bounds  of  Twenty-third  street,  in 
the  city  of  New  York,  to  any  point 
on  the  Harlem  river  between  the 
east  bounds  of  the  Third  avenue 
and  the  west  bounds  of  the  Eighth 
avenue,  with  a  branch  to  the  Hud- 
son river,  between  One  Hundred  and 
Twenty-fourth  street  and  the  north 
bounds  of  One  Hundred  and  Twenty- 
ninth  street.  Seid  1.  That  the  prac- 
tical location  of  the  railroad  within 
the  prescribed  limits  would  exhaust 
the  powers  conferred,  and  prevent 
a  subsequent  change  of  location, 
except  by  consent  of  the  legislature. 
2.  That  the  location  of  the  tracks 
(if  there  were  two)  would  have  to 
be  substantially  upon  the  same 
route.  That  the  permission  to  build 
a  double  track  should  be  construed 
to  mean  two  tracks  essentially  upon 
the  same  location,  for  the  purpose 
of  enabling  cars  to  run  in  opposite 
directions,  and  not  two  essentially 
different  routes  through  different 
streets  and  avenues,  such  as  would 
be  occupied  by  pimillel  railroads; 
especially  as  the  right  of  granting 
to  other  persons  of  corporations 
authority  to  construct  parallel  rail- 
roads on  streets  or  avenues  not 
occupied  by  the  New  York  and 
Harlem  Railroad  Company,  was  ex- 
pressly reserved  to  the  legislature  by 
the  16th  section  of  the  same  act. 
The  People  v.  The  New  York  andHar- 
Uin  BaUroad  Companjf,  78 

4.  By  an  amendatory  act,  of  the  6th  of 
April,  1882,  the  company  was  "  au- 
thorized and  empowered,  with  the 
permission  of  the  mayor,  Ac.  of 
New  York,  to  extend  their  railroad 
along  the  Fourth  avenue  to  Four- 
tMntb  street,  and  through  such  other 


streets  as  the  mayor,  dbc.  might  fh>m 
time  to  time  permit,  subject  to  such 
prudential  rules"  as  were  prescribed 
by  the  act,  and  as  the  said  mayor, 
&^.  in  common  council  convened, 
might  prescribe.  Held  that  the  pre- 
cise route  of  the  extension  was  not 
intended  to  be  defined  by  the  act, 
but  this  was  designedly  left  to  the 
sound  discretion  of  the  common 
council ;  and  the  road  was  to  be  ex- 
tended through  such  other  streets  as 
the  mayor,  £c.  might  froip  time  to 
time  permit.  ib 

5.  That  this  was  a  continuous  power, 
left  to.be  exercised,  from  time  to 
time,  as  the  wants  of  the  commu- 
nity should  require.  It  was  not 
therefore  a  power  which  was  spent 
by  a  single  grant  or  permission,  but 
might  be  repeatedly  exercised,  ac- 
cording to  the  exigency  of  the  case. 

ib 

6.  Sdd,  alio,  that  the  extension  author- 
ized by  the  act  of  April  6,  1882,  was 
a  longitudinal,  and  not  a  lateral  one ; 
and  it  was  not  meant  that  it  should 
pursue  the  same  precise  direction 
with  that  portion  of  the  road  to 
which  it  was  attached,  and  not  in 
any  degree  diverging  from  such  a 
course,  but  that  it  should  have  the 
same  general  direction,  as  a  south- 
em,  south  eastern  or  south  western 
direction,  and  not  a  direction  to  op* 
posite  or  widely  divergent  points  of 
the  compass.  ib 

7.  ffeldf  further^  that  a  reasonable  in- 
terpretation of  the  act  required  that 
the  extension  should  be  made  from 
the  termination  of  the  road  already 
constructed,  so  as  to  be  a  legitimate 
continuation  and  prolongation  there- 
of. That  it  was  to  go  further — not 
to  return  back.  It  was  to  be  con- 
tinued— ^not  to  branch  off.  It  was 
to  be  a  sinsle  route,  not  several 
routes.  It  was  be  an  extension,  and 
not  a  branch.  ib 

8.  Accordingly,  the  common  council 
of  New  York  having  professedly  in 
pursuance  of  the  autiiority,  given  by 
the  act  of  April,  1882,  passed  an 
ordinance  on  tiie  2l8t  of  April,  1868, 
granting  permission  to  the  New  York 
and  Harlem  Railroad  Company  to 
extend  its  railroad,  and  construct  a 
double  track  f^om  their  present 
Fourth  avenue  track,  between  Seven- 
teenth and  Fifteenth  streets,  through 
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Broadway,  to  the  foot  of  WMtehaU 
street,  with  an  additional  track  around 
Bowling  Green  and  State  street,  and 
another  additional  single  track 
around  Union  Square ;  with  further 
permission  to  constuct  an  additional 
single  track  to  the  Fulton  ferry, 
through  John  street,  &c.  returning 
through  Fulton  street;  and  to  ex- 
tend its  railroad  and  construct  a 
double  track  from  the  present  track 
in  Fourth  avenue,  through  Twenty- 
third  street  to  Madison  avenue,  and 
thence  through  Madison  avenue  as 
fkr  as  it  is  or  hereafter  may  be  open- 
ed ;  with  further  permission  to  con- 
nect therewith  by  a  single  or  double 
track  from  Fourth  avenue  to  Madi- 
son avenue,  through  Twenty-fourth 
street;  Held  thai  the  permission  at- 
tempted to  be  granted  by  the  ordi- 
nance was  not  warranted  by  the 
terms,  intent  or  fiur  interpretation 
of  the  act  of  the  6th  of  April,  1882. 

ib 

9.  Sddt  also,  that  the  permission  grant- 
ed by  the  common  council,  to  the 
railroad  company  was  not  maintain- 
able as  a  lawful  exercise  of  power 
granted  to  the  common  council  un- 
der the  ancient  Dongan  and  Mont- 
gomery charters,  independent  of  any 
statutory  grant  or  authority.  ib 

See  Injunction. 
Pabtibb,  2. 


NOTARY. 
See  Affidatit,  1. 

NUISANCE. 
See  Stbbbts. 


OFFER  OF  JUDGMENT. 
See  Pbacticb,  12. 

P 

PARTIES 

1.  Where  it  appeared  from  the  evi- 
dence that  the  plaintiff,   suing  as 


Biary  -Cooper,  was  called  Mary 
Flood,  during  her  early  in&ncy,  but 
that  she  h«i  been  called  Mary 
Cooper  by  C.  with  whom  she  lived, 
and  whose  name  she  took,  and  by 
all  her  acquaintances,  since  about 
the  age  of  nine  or  ten  years,  a 
period  of  about  twenty  years ;  SeU 
that  the  action  was  properly  brought 
by  the  plainUff  by  the  name  of 
Mary  Cooper ;  that  bemg  Uie  name 
by  which  she  was  generdly  known. 
Ooeper  v.  Burft  9 

2.  In  an  action  brought  against  a  rail- 
road company  to  obtain  an  ii\junction 
restraining  the  extension  of  its  road, 
in  the  city  of  New  York,  and  to  an- 
nul and  declare  void  an  ordinance 
of  the  common  council,  granting 
permission  to  the  company  to  extend 
its  road,  the  city  corporation  is  a 
necessary  and  proper  party,  it  mmu, 
where  the  common  council,  on  grant- 
ing such  permission,  has  reserved  to 
the  city  ten  per  cent  of  the  gross 
receipts  from  travel  on  the  portion 
of  the  road  to  be  extended  The 
People  V.  The  New  York  and  Harlem 
Bailroad  Ccmpanyy  78 

8.  A  testator,  by  his  will,  gave  the  In- 
come of  certain  lots  to  his  daughter 
M.  for  life,  and  after  her  death  to  her 
issue;  and  in  case  of  her  death 
without  issue,  a  part  of  the  lots 
were  to  go  to  bis  son  J.  and  another 
part  to  his  daughter  S.  in  fee. 
J.  having  died,  in  the  lifetime  of  M. 
leaving  his  property  to  minor  chil- 
dren; HM,  that  such  minor  children 
were  not  necessary  parties  to  a  peti- 
tion by  M.  for  authority  to  the  trus- 
tees under  the  will  of  the  testator 
to  sell  the  lots.  UaiUr  of  the  peti- 
tion of  Butt,  884 

4.  In  common  law  actions,  the  name 
of  no  person  should  be  in  or  upon 
the  record  as  a  party,  except  such  as 
must  have  judgment  pass  for  or 
against  them.  Fer  £.  D.  Smith,  J. 
Forter  v.  Mount,  422 

6.  An  action  to  compel  a  mutual  in- 
surance company  to  readjust  its 
dividends,  and  to  correct  an  error  it 
has  committed  In  issuing  certificates 
of  earnings,  msy  be  brought  by  a 
portion  of  the  stockholders  on  their 
own  behalf  and  on  behalf  of  other 
stockholders  who  are  interested  with 
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them  in  the  same  question,  and  who 
may  elect  to  come  in  and  contribute 
to  the  expenses  of  the  suit,  and  be 
bound  by  the  judi^ent.  Luling  v. 
The  AUantie  Mutual  Ina,  6b.,  510 

6.  Whenever  it  appears  in  the  proceed- 
ings in  a  case  that  absent  parties, 
who  should  have  been  made  defend- 
ants, have  by  stipulation  consented 
to  be  bound  by  the  judgment,  and 
relinquished  all  title  and  claim  to 
the  subject  matter  of  the  action,  the 
court  is  at  liberty  to  go  on,  without 
their  presence,  to  final  judgment,  as 
against  the  defendants  named  in  the 
pleadings.     Cowing  v.  Greene^       586 

7.  A  judgment  debtor  may  come  in 
and  become  bound  by  the  decree, 
where  the  action  seeks  to  reach 
property  held  in  trust  for  him  by 
others  ib 

See  Association,  15. 
Stbbbtb. 


PARTITION  SUIT, 

1.  On  a  motion  for  an  order  requiring 
the  purchaser  at  a  sale  in  a  partition 
suit  to  complete  his  purchase,  the 
purchaser  objected  to  the  regularity 
of  the  proceedings,  in  that  suit,  on 
the  ground  that  there  was  no  proof 
of  the  service  of  the  summons  on 
the  defendants.  It  appeared,  how- 
ever, that  an  order  was  subsequently 
made,  directing  the  affidavit  of  ser- 
vice to  be  filed  mme  pro  tune.  Held 
that  this  order  was  valid,  and  rem- 
edied the  defect.  And  that  it  would 
have  been  sufficient,  on  this  motion, 
to  have  shown  affirmatively  that 
such  service  was  made.  Bogert  v 
Bogert,  121 

2.  The  purchaser  also  objected  that  the 
guardian  ad  litem  was  appointed  with- 
out proof  of  service  of  the  sum- 
mons on  the  infant  defendant ;  and 
that  the  guardian  did  not  furnish 
proof  that  he  was  not  connected  in 
business  with  the  attorney  of  the 
plaintiflT;  that  he  had  no  adverse  in- 
terest to  him  ;  and  that  he  was  able 
to  respond  in  any  damages  the  in- 
fant might  sustain  by  his  negligence. 
Held  that  the  defect  was  cured  by  an 
order  (liroctins  such  affidavit  to  be 
tied  TuttK  j)ro  xu/te.  li' 


8.  There  is  no  statutory  provision  re- 
quiring the  guardian  ad  Mem  in  a 
partition  suit  to  put  in  an  answer; 
although  it  is  advisable  that  an  an- 
swer should  be  filed,  to  protect  the 
guardian,  if  he  is  ignorant  of  the  in- 
&nt's  interest  m  the  property.        ib 

4.  Where  he  knows  the  rights  of  his  cli- 
ent, and  is  willing  to  assume  the  re- 
sponsibility, there  is  no  reason,  it 
»eemtj  why  he  may  not  consent  to 
the  partition.  At  any  rate,  the  want 
of  an  answer  does  not  affect  the  reg- 
ularity of  the  proceedings.  ib 

5.  The  want  of  proof  of  service  of  the 
summons  on  new  parties  who  are 
added  after  the  commencement  of 
the  suit,  and  the  want  of  an  affidavit 
that  no  answer  or  demurrer  has  been 
filed,  may  be  remedied  by  an  order 
directing  such  affidavit  to  be  filed, 
and  by  affidavit  showing  that  such 
service  has  been  made.  ib 


6.  All  objections  of  the  above  nature 
are  mere  irregularities  notaffiscting 
the  jurisdiction  of  the  court,  which 
may  be  cured  by  an  amendment ; 
and  when  orders  for  that  purpose  are 
made  and  filed,  the  amendment  is 
supposed  to  be  made  in  the  paper,  ib 


PARTNERSHIP. 

1.  The  parties  to  a  copartnership  may 
give  it  any  name  they  please,  and  all 
contracts,  obligations  or  notes  made 
with,  or  given  to  such  firm,  may  be 
prosecuted  in  the  individual  names 
of  its  members.     Cratcford  v.  CoBme, 

269 

2.  Where  a  firm  had  been  dealers  with 
a  bank  in  their  copartnership  busi- 
ness, and  their  character  as  partners 
was  known  to  the  bank,  and  it  was 
in  the  bank  book  of  the  firm  that  a 
note  was  entered  as  having  been  dis- 
counted on  their  behalf,  the  signa- 
ture of  the  firm  being  indorsed 
thereon ;  AWtf,  that  the  relation  of 
the  firm  to  the  bank  was  such  as  to 
re(iuire  notice  of  dissolution  to  be 
given  to  the  bank ;  and  that  an  ad- 
vertisement of  dissolution  in  a  news- 
paper was  not  sufficient.  Bonl-  of 
tJte  Comtnontcealth  v.  Mudgeit,        663 
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PAYMENT. 


1.  To  establish  the  defense  of  payment 
of  a  pre-existing  debt  by  a  note  of 
third  persons,  it  is  necessary  for  the 
defendant  to  prove  that  the  note  was 
cnven  to  the  creditor  and  received  by 
him  npon  the  express  agreement  that 
it  should  extinguish  the  previous 
debt.     Crane  v.  MeDwMld,  864 

2.  The  burthen  of  •proof  is  on  the  de- 
fendant setting  up  such  a  defense. 
A  finding  by  the  referee  that  the 
goods  sued  for  "  were  duly  paid  for 
by  the  defendants,  by  the  delivery 
by  the  said  defendants  to  said  plain- 
tiffli,  and  the  acceptance  by  said 
plaintiffs  of  the  note  of  M.  &  Co." 
is  not  sufficient  to  authorize  the  con- 
clu3ion  of  payment.  ib 

See  Tekdbr,  8. 


PEACE. 

1.  Where  the  return  to  awrit  of  habeas 
corpus,  issued  to  Major  General 
Hooker,  commanding  the  military 
department  of  the  east,  embracing 
New  York,  stated  that  the  relator 
was  charged  with  the  offense  of  ar- 
son in  the  night  time,  in  the  city  of 
New  York,  in  November,  1864,  and 
also  with  being  at  that  time  within 
the  federal  lines,  as  a  spy,  he  being 
at  the  time  an  officer  in  the  confed- 
erate army,  but  disguising  his  i-ank 
and  character  in  the  dress  of  a  citi- 
zen; J£cid  that  the  restoration  of 
peace  absolved  all  offenses  commit- 
ted by  the  public  enemy  during  the 
existence  of  the  war,  and  that  the 
prisoner  could  not  therefore  now  be 
lawfully  arraigned  before  a  military 
tribunal  for  the  offense  of  being  a 
»py.     MatUr  of  Martin^  142 

2.  Held,  also,  that  in  respect  to  the 
offense  of  arson,  with  which  the  pris- 
oner was  charged,  it  is  the  duty  of 
every  judge  and  magistrate  before 
whom  a  writ  of  habeas  corpus  can,  by 
law,  be  made  returnable,  to  take 
cognizance  of  that  crime,  when  pre- 
sented on  proper  proof,  and  to  com- 
mit the  alleged  oflVnder,  to  be  pro- 
ceeded against  by  law,  in  the  courts 
of  this  state.  ib 

8.  And  that  (he  return  in  this  case,  al- 
though founded  on  information  and  { 


belief,  was  sufficient  ground  for  hold- 
ing the  prisoner  under  the  custody  of 
the  civil  authorities  of  the  state  until 
the  evidence  in  the  possession  of  the 
general  government,  or  the  military 
officers,  could  be  produced  before  a 
grand  jury  or  a  committing  magis- 
trate. The  prisoner  was  accordingly 
ordered  to  be  discharged  fh)m  Uie 
custody  of  General  Hooker,  and  to 
be  committed  to  prison.  ib 

:,  When  the  necessity  arises,  the  mili- 
tary power  is  paramount,  and  the 
laws  are  silent.  But  war  is  an 
anomalous  condition,  and  when 
peace  is  restored,  or  the  necessity 
for  military  rule  has  terminated,  the 
supremacy  of  the  laws  is  restored. 
Fer  Lboitabd,  J.  ib 

.  The  president  of  the  United  States 
having  by  his  proclamation  restored 
the  writ  of  habeas  eorpusy  which  was 
suspended  during  the  war  for  the 
suppression  of  the  rebellion,  that  act 
was  a  public  acknowledgment  by  the 
military  as  well  as  the  civil  chief  of 
the  United  States  that  peace  was  es- 
tablished, and  that  the  civil  authori- 
ties in  the  loyal  states  were  required 
to  resume  the  exercise  of  the  duties 
and  functions  that  pertain  to  the 
conditions  of  peace.  JPsr  Lbon- 
ABn,  J.  ib 


PLEADING. 

See  Slabdbb. 

PLEDGE. 

.  Where  a  loan  was  made  payable  on 
demand,  and  secured  by  a  pledge  of 
stock,  with  liberty  to  sell  the  same, 
in  case  of  non-payment,  and  without 
notice;  Held  Uiat  a  notice  without 
date  or  signature,  left  in  the  pledgor's 
office,  stating  that  if  a  spedflcd 
amount  of  the  loan  was  not  paid,  the 
stock  would  be  "  used,"  did  not  con- 
stitute a  demand,  sufficient  to 
authorize  a  sale.      Genet  v.  Howland^ 

560 

.  In  the  absence  of  any  agreement, 
on  the  subject,  a  pledgee  of  stock  can 
not  sell  the  same  without  notice  of 
the  time  and  place  of  sale ;  and  in 
such  case  the  sale  must  be  public, 
at   tho  timo  and  place  mentioned 
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in  the  notice.  But  when  the  par- 
ties agree  to  hare  the  plecU^e 
sold  at  public  or  prirate  sale,  with< 
out  notice,  the  pledgor  can  not  insist 
that  he  should  have  notice.  ib 

.  Notice  to  redeem  stoclL  pledged,  to 
avoid  a  sale,  must  giro  a  reasonable 
time  within  which  to  pay  the  debt,  f^ 


POSSESSION. 

1.  The  law  does  not  justify  the  owner 
of  real  or  personal  property,  in 
taking  possession  of  if  by  his  own 
act,  from  another,  unless  he  can  do 
so  without  violence  or  a  breach  of 
the  peace.     Oorry  v.  7%e  People,   262 

2.  The  rightftJ  owner  of  a  house,  hav- 
ing obtained  possession  thereof 
peaceably,  and  having  the  right  to 
the  possession,  will  be  Justified  in 
using  an  necessary  force  to  defend 
his  possession.  ii 

8.  And  one  who  has  rented  the  house, 
as  tenant  of  the  owner,  and  acts  un- 
der him  in  entering  it,  possesses  the 
same  right  to  use  force  in  keeping 
the  possession  that  the  owner  has.  i 

4.  If  the  owner  of  a  liouse,  finding  the 
same  unoccupied  as  a  dwelling, 
draws  out  the  staple  holding  the  lock 
that  flutens  the  door,  and  enters  the 
house,  he  will  be  deemed  to  have  en- 
tered peaceably,  notwithstanding  the 
former  occupants,  claiming  title,  may 
have  continued  to  use  it  as  a  store 
house  in  which  they  kept  grain,  salt, 
flour,  du:.  ib 


PRACTICE. 

1.  Whether  or  not  a  leading  question 
may  be  put  to  a  witness  is  a  matter 
of  discretion  with  the  Judge,  at  the 
trial ;  and  the  allowance  of  a  leading 
question  has  ceased  to  be  considered 
a  matter  to  be  reviewed  on  appeal. 
Black  V.  The  Camden  and  Amboy  Rail- 
road Company »  40 

2.  Although  aflfidavits^of  jurors  will 
not  be  received  to  show  their  own 
misconduct,  or  the  misconduct  of 
their  fellows,  they  are  admissible  to 
show  the  misconduct  of  a  party,  or 
of  the  officer  having  charge  of  them. 
Thomun  V.  Chapman,  98 


8.  Affidavits  of  jorors,  going  to  show 
that  they  agreed  to  the  verdict  onl  j 
in  consequence  of  the  statements  of 
the  officers,  U  eeeme,  are  not  admissi- 
ble for  that  purpose ;  but  it  is  not 
necessary  for  the  party  complaining 
of  the  verdict  to  show  that  it  was  in 
fact  influenced  by  the  statement*  of 
the  officer.  t^ 

4,  It  is  sufficient  for  him  to  show  that 
there  is  reason  to  suspect  that  the 
statements  were  made,  and  if  made, 
that  they  were  likely  or  calculated  to 
influence  the  verdict  ib 

6.  Where  the  affidavits  presented  to  a 
judge,  on  an  application  for  an  order 
of  publication,  tend  to  establish  the 
requisite  JurisdictioDal  Acts  to  au- 
thorize him  to  make  the  order,  if  he 
errs  in  his  decision  upon  such  evi- 
dence, and  grants  the  order,  it  is  s 
judicial  error,  which  may  be  review- 
ed and  rectified  upon  appeal,  or  on 
motion  to  set  aside  the  order  and  pro- 
ceedings, but  can  not  be  questioned  in 
a  collateral  proceeding.  WeBee  v. 
ThomUm,  890 

6.  A  mistake,  or  error  of  Judgment  or 
opinion,  in  passing  upon  the  force 
and  weight  of  such  evidence,  will 
not  render  the  order  or  process 
issued  void,  but  simply  irregular  and 
erroneous.  i9 

7.  An  action  was  brought  against  hus- 
band and  wife,  to  recover  an  excess 
of  interest  beyond  the  legal  rate, 
paid  to  them  upon  a  loan.  The  com- 
plaint charged  the  defendants  jointly 
with  the  receipt  of  the  usurious  ex- 
cess, not  stating  that  they  were  hus- 
band and  wife.  They  were  sued 
simply  as  joint  debtors,  and  judg- 
ment was  prayed  against  them  joint- 
ly, and  they  defended  separately, 
both  denying  the  complaint.  The 
jury  found  a  verdict  against  the  wife 
alone,  not  rendering  any  verdict  for 
or  against  the  husband.  HM  that 
there  was  a  mistrial,  and  that  no 
judgment  could  be  entered  upon  the 
verdict.    Forter  v.  Mount,  422 

8.  Held,  aUo,  that  the  plaintiff  could 
not  be  permitted  to  amend  his  com- 
plaint by  inserting  in  it  the  proper 
statements  alleging  that  the  defend- 
ants were  husband  and  wife,  so  that 
the  verdict  might  stand,  retaining  the 
husband's  name  in  the  record  as  bus- 


band,  but  without   any  Judgment 
against  himt  ib 

9.  But  that  the  plaintiff  might  be  al- 
lowed to  dismiss  the  complaint  and 
discontinue  the  action  against  the 
husband,  to  the  same  effect  as  if  a 
verdict  had  been  found  in  his  &Tor, 
and  enter  a  judgment  on  the  rerdict 
against  the  wife,  if  the  court  were 
satisfied  that  justice  required  it,  and 
that  the  verdict  was  just  and  fidr  and 
no  valid  exceptions  were  taken,  at 
the  trial.  ib 

10.  The  judge,  at  the  trial,  may  in  all 
cases,  in  his  discretion,  with  or 
without  the  consent  of  l^e  parties, 
allow  the  jury  to  take  to  their  room 
any  written  documents  or  papers  re- 
ceived and  used  in  evidence  on  the 
trial.  ib 

11.  Though  a  tender  be  irregular,  for 
the  reason  that  the  money  is  not 
brought  into  court,  the  admission  in 
the  answer,  of  the  justice  of  the 
plaintiff's  claim,  is  none  the  less 
distinct  and  unequivocal.  An  alle- 
gation in  an  answer  that  the  defend- 
ant offered  a  certain  sum  as  due  to 
the  plaintiff,  however  defective  the 
answer  may  be  in  not  setting  up  a 
lea:al  or  equitable  defense,  is  an  ad- 
mission of  the  plaintiff's  right  to 
the  sum  offiered;  and  entitles  the 
plaintiff  to  an  order,  under  section 
244  of  the  Code,  that  the  defendant 
pay  it  over  to  him.  Roosevelt  v.  The 
New  York  and  Harlem  Bailroad  Com- 
pony,  554 

12.  The  rule  is  the  same  where  the 
admission  of  the  plaintiff's  claim  is 
made  by  way  of  an  offer  of  judg- 
tnent,  ib 

18.  AlVhough  in  all  cases  of  counter- 
dam  an  offer  to  pay  a  sum  may  not, 
and  ought  not,  to  be  treated  as  an 
admission  of  the  justice  of  the  plain- 
tiff's claim,  so  as  to  entitle  him  to 
an  order  for  the  payment  of  the 
sum  named,  yet  where,  in  an  action 
upon  a  bond  given  as  collateral  to  a 
mortgage,  the  defendant  set  up  a 
counter-claim,  alleged  a  tt^nder  of  a 
certain  sum  to  the  plaintiff,  and 
prayed  that  the  mortgage  might  be 
decreed  to  be  satisfied  by  the  plain- 
tiff; it  was  held  a  proper  case  for  an 
order,  under  section  244  of  the 
Code,  for  the  payment  of  the  sum 
tendered.  i( 
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14.  To  entitle  the  defendant  in  such 
an  action  to  a  judgment  thai  the 
plaintiff  execute  a  satislSMstion  of 
the  mortgage,  it  is  necessary  to  pay 
Of  tender  the  amount  due  upon  the 
bond.  Payment  is  a  condition  pre- 
cedent to  the  right  to  a  satis&ction 
piece.  ib 

See  Appeal. 

Damagbs,  2,  8. 
EyiDBircB,  8,  4. 
Pabtitiov  Suit. 


PRESUMPTION. 

The  absence  of  a  person  for  dght 
years,  without  being  seen  or  heard 
of,  warrants  the  presumption  of  his 
death;  and  if  to  this  is  added  the 
proof  of  his  f^quent  dedarationa 
of  an  intent  to  commit  suicide, 
this  presumption  is  strengthened, 
and  will  warrant  the  conclusion  that 
his  death  occurred  about  the  time 
of  his  disappearance.  Sheldon  v. 
Ferris,  124 


PRINCIPAL  AND  AGENT. 

1.  Where  one  employs  an  agent  to  pur- 
chase goods  for  him,  who  makes  the 
purchase  in  his  own  name,  without 
disclosing  the  name  of  his  principal, 
and  delivers  the  property  to  his  prin- 
cipal, and  the  latter,  without  fur- 
ther mquiry,  pays  the  agent,  who 
keeps  the  money,  the  vendor  may 
recover  the  price  of  the  goods  of  the 
principal.    BornieU  v.  Brigge,         470 

2.  If,  in  such  a  case,  the  principal 
knows  that  his  agent  has  purchased 
the  goods  from  some  one,  he  is  bound 
to  make  inquiry  and  ascertain  the 
name  of  the  vendor;  and  before 
paying  the  price  to  his  agent,  he 
should  ascertain  whether  the  latter 
is  also  the  agent  of  the  vendor  to 
receive  the  money.  ib 

See  HusBAVD  anu  Wipb,  2,  8. 
Ships  and  SHippma,  1. 


PRINCIPAL  AND  SURETY. 

1.  A  surety  is  not  discharged  by  rea^ 
son  of  the  neglect  of  the  creditor  to 
prosecute  the  principal  debtor,  when 
requested  to  do  so,  by  (he  surety,  if 
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the  principal  was  insolyent  at  the 
tune,  and  unable  to  pay  his  debts, 
and  continued  so,  ever  afterwards. 
ThompKn  v.  KaU,  •  214 

2.  In  an  action  against  a  surety,  he  can 
not  avail  himself  of  the  neglect  of 
the  creditor  to  prosecute  the  princi- 
pal debtor  under  the  provision  of  the 
Code  permitting  equitable  defenses 
to  be  made.  tb 

8.  It  is  a  general  rule  that  mere  in- 
dulgence, on  the  part  of  the  credit- 
or,   and  neglect    to  prosecute  the 
'principal,    will   not    discharge   the 
surety.  ib 

4.  Objecting  to  a  surety  in  a  bond,  for 
insufficiency,  even  though  the  objec- 
tion is  sustained,  and  another  surety 
added,  will  not  release  the  former, 
so  long  as  his  name'  is  on  the  bond 
when  it  is  finally  accepted.  Or€nD- 
fordy.CoUma,  869 


PROMISSORY  NOTES. 

1.  In  an  action  i^nst  bankers,  to  re- 
cover damages  for  omitting  to  pre- 
sent a  note  for  payment,  at  maturity, 
and  to  charge  the  indorser,  the  judge 
left  it  to  the  jury  to  find  so  much 
damages  as  they  would  consider  such 
a  claim  to  be  worth  against  "  »ttch  a 
man  as  the  indorser  was  shown  to 
be."  JBTfiW  erroneous ;  and  that  the 
charge  should  have  had  reference  to 
the  peamiary  means  of  the  indorser. 
Bridge  v.  Maton^  87 

2.  JSeldy  alw,  that  the  amoimt  of  the 
note  was  prima  fade  the  rule  of 
damages.  But  that  the  defendants 
could  show,  in  mitigation  of  dam- 
age, that  the  indorser  was  insolvent, 
or  not  worth  property  sufficient  to 
enable  the  amount  to  be  realized  by 
process  on  a  judgment.  And  if  the 
indorser  was  shown  to  be  wholly  in- 
solvent, and  destitute  of  means,  the 
defendants  were  entitled  to  a  verdict. 

t^ 

8.  In  such  an  action  the  plaintiff  are 
entitled  to  recover  such  damages 
only  as  they  have  sustained,  having 
reference  to  the  amount  of  property 
which  it  shall  appear  from  the  evi- 
dence that  the  indorser  was  possess- 
ed of  as  owner.  ib 


4.  Indorsements  of  promissory  notes 
were  obtained  by  false  representa- 
tions on  the  part  of  the  maker,  who 
fraudulently  diverted  such  notes 
from  the  purpose  for  which  they 
were  made,  and  transferred  them  to 
the  plaintiff,  and  the  latter  gave 
therefor  his  checks,  payable  at  fu- 
ture periods;  it  being  agreed  be- 
tween the  parties  that  such  checks 
should  not  be  presented  at  the  bank, 
but  that  when  the  money  was  want- 
ed they  should  be  returned  to  the 

.  plaintiff,  and  new  checks  given. 
This  arrangement  was  subsequently 
carried  out.  But  before  the  checks 
had  been  presented  or  exclianged, 
and  before  any  thing  had  been  paid, 
or  was  to  be  paid,  the  plaintiff  was 
informed,  by  the  indorser,  of  the 
fraud  which  had  been  practised,  and 
was  requested  not  to  pay  or  advance 
any  more  money  on  the  notes  to  the 
maker,  ffeid  that  the  plaintiff  was 
not  a  botta  jide  holder  of  the  notes, 
as  against  the  indorser;  he  having 
parted  with  nothing,  and  paid  no 
valuable  consideration  therefor,  imtil 
after  he  was  notified  of  the  fVaud. 
CrandaUv.  Vickery,  156 

5.  Where  the  promise  contained  m  a 
promissory  note  is  absolute,  parol 
evidence  can  not  be  received  for  the 
purpose  of  incorporating  into  the 
contract  a  condition  which  might 
affect,  or  change  the  character  of  the 
contract  between  the  parties.  Thomp- 
mn  V.  HaU,  214 

6.  This  rule  of  evidence  has  been  ex- 
pressly applied  in  cases  of  sureties.  %b 

7.  Where  a  note  is  made  for  the  accom- 
modation of  the  indorser,  without 
any  restrictions,  it  may  be  used  by 
him  for  that  purpose,  and  the  holder 
may  recover  upon  it,  even  if  he  had 
knowledge  of  its  origin,  to  any 
amount  for  which  he  holds  it  as  se- 
curity, not  exceeding  the  sum  named 
in  the  note.  The  East  River  Bank  v. 
Buttencorth,  476 

8.  Nor  will  it  make  any-  difference 
whether  the  note  was  used  before  or 
after  maturity,  if  it  was  in  reality 
pledged  as  security  for  moneys  bor- 
rowed by  the  indorser.  ib 

9.  The  giving  of  a  new  note,  by  an  in- 
dorser, for  the  amount  due  gpon  the 
origmal  note,  such  original  note  being 
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left  with  the  holder  as  security,  does 
not  amount  to  payment  of  the  latter. 

ib 

10.  The  certificate  of  the  notary  who 
had  protested  a  promissory  note 
was,  that  he  served  the  notice  of 
protest  on  the  indorser  "  by  leaving 
the  same  at  his  desk  in  the  New  York 
custom  house,  he  being  absent  there- 
from, with  a  person  in  charge,  said 
notice  being  directed  to"  the  indorser. 
Meldj  that  the  service  was  pritna 
/»^ -sufficient,  in  the  absence  of  any 
proof  to  the  contrary.  ITteJBank  of 
The  Commonwealth  v.  Mudgett,       668 

11.  Edd,  also,  that  such  a  service  Would 
be  sufficient,  as  having  been  made  at 
the  place  of  business  of  the  indorser. 

%b 

See  Limitations,  Statute  of,  8,  4. 
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RAILROADS. 

See  Injunction,  1,  2,  8. 
Mandamus,  3  to  7. 
New  York  (City  op.) 


RAILROAD  COMPANIES. 

1.  Where  a  railroad  is  laid  in  a  public 
street,  under  a  permissive  grant  to 
the  company  to  use  a  portion  of  the 
street  for  that  purpose,  tlie  company 
does  not  acquire  the  same  unqualifi- 
ed title  and  right  of  disposition  to 
the  land  occupied,  which  individuals 
have  in  their  lands.  The  Sixth  A^ 
enue  Baibroad  Company  v.  Kerr,      138 

2.  The  only  exclusive  power  conferred 
by  such  grants  is  that  of  using  rail- 
road carriages,  in  the  same  manner 
as  the  grant  of  a  stas^e  line  confers, 
for  the  time  being,  the  grant  of  a 
monopoly  of  using  such  stages,  for 
the  transportation  of  passengers  for 
hire,  on  that  route.  ib 

3.  After  a  railroad  company  has  ob- 
tained permission  from  the  common 
council  of  New  York  to  lay  a  railroad 
through  certain  streets  of  the  city, 
and  such  grant  is  subsequently  con- 
firmed by  an  act  of  the  leffislatnre, 
the    legislature    has  the    power  to 


grant  similar  privileges  to  another 
company,  and  to  authorize  the  latter 
to  run  upon,  intersect  or  use  any 
portion  of  the  tracks  already  laid,  on 
condition  of  making  compensation 
or  payment  to  the  first  grantees  if 
the  x>arties  do  not  agree.  ib 

4.  Such  a  grant  is  not  a  violation  of 
any  right  of  property.  The  grantees 
must  be  considered  as  holding  the 
grants  for  the  public  use,  in  the  pub- 
he  street,  which  is  all  open  to  the 
public.  ih 

6.  The  right  to  grant  a  crossing  of  the 
road  necessarily  involves  a  right  to 
pass  over  a  larger  portion  of  such 
road,  when  the  legislature  so  directs. 

ib 

6.  After  evidence  has  been  already 
given,  in  an  action  against  a  railroad 
company  to  recover  damages  for  an 
iiyury  arising  from  a  collision  be- 
tween the  defendant's  cars  and  the 
plaintiff''s  wagon,  at  a  street  cross- 
ing tending  to  show  that  on  the  occa^ 
sion  of  the  collision  the  flagman 
stationed  there  was  intoxicated,  and 
was  absent  from  his  post  of  duty,  it 
is  proper  for  the  plaintiff  to  show 
that  the  flagman  had,  for  some  weeks 
before  the  occurrence,  been  indulg- 
ing in  habits  of  intemperance,  so  as 
to  unfit  him  for  the  duties  of  his 
station;  as  bearing  to  some  extent 
on  the  question  of  the  defendant's 
carelessness.  Warner  v.  The  New 
York  Central  Railroad  Company,     299 

7..  When  a  railroad  company  has 
adopted  the  precaution  of  keeping  a 
flagman  at  a  particular  crossing,  as 
a  mode  of  giving  notice  of  the  ap- 
proach of  trains,  and  has  continued 
the  custom  lor  several  years,  the 
absence  or  ])r«sence  of  the  fiagman 
at  his  post,  is  a  circumstance  which 
the  public  has  a  right  to  notice  and 
to  take  into  the  calculation  of  the 
measure  of  sarety  in  crossing  the 
railroad  track  at  a  given  time  ib 

8.  Under  such  circumstances,  the  pub- 
lic have  the  right  to  suppose  that  no 
train  is  due  or  approaching,  if  the 
flagman  is  anient  from  his  post.      ^ 

9.  If  the  place  where  a  milroad  track 
crosses  a  hiclnvay  is  a  place  of 
danger,  so  much  so  that  the  corpora- 
tion has  voluntarily  un<lprfaken  the 
duty  of  keeping  a  watchman  there, 
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and  has  oontinaed  it,  tlirongh  a 
series  of  years,  until  the  public  has 
become  accustomed  to  regard  his 
presence,  or  absence,  as  one  of  the 
evidences  of  the  approach  of  trains, 
or  otherwise,  it  is  a  part  of  their 
duty  to  keep  a  fit  person,  whoseycon- 
duct  will  not  be  liable  to  mislead 
and  deceire  the  traveling  public,    ib 

10.  A  railroad  corporation,  by  acquir- 
ing the  right  to  construct  its  road 
across  a  highway,  and  obtaining  title 
to  the  land  for  its  road  bed,  does  not 
destroy  or  impair  the  public  ease- 
ment The  perfect  and  unqualified 
right  of  every  citizen  to  pass  over 
the  road  at  that  point  remains  the 
same  as  before.  ib 

11.  It  is  not  a  question  of  superior,  or 
subordinate  right,  in  passing,  which 
arises  in  an  action  for  damages  occa- 
sioned by  a  collision  between  a 
locomotive  on  the  railroad  and  a 
yehide  upon  the  highway,  but  a 
question  merely  of  the  exercise  of 
suitable  caution  and  prudence,  by 
either  party  in  the  exercise  of  a 
common  and  equal  right.  ib 

12.  In  such  an  action  it  is  proper  for 
the  court  to  hold,  that  the  railroad 
company  is  bound  to  exercise  a 
proper  degree  of  care  and  prudence 
towards  the  traveling  public.  ib 


a£)F£R££. 

Where  there  is  a  conflict  of  evidence, 
before  a  referee,  his  finding  of  facts 
is  as  conclusive  as  is  the  verdict  of  a 
jury.     Smith  v.  MeChtakey,  610 


RELIGIOUS  SOCIETIES. 
8m  Tsfbtb  as7>  Trcjbtbbb,  2  to  6. 

RES  ADJUDICATA. 
iSSM  Tbubtb  Avn  Tbvbtbbb,  5. 

s 

SHERIFF. 

1.  A  sheriff  is  liable  for  all  the  acts  of 
his  deputy,  official  in  tb^r  character, 


in  ezecutang  prooess,  whether  ha 
knew  the  deputy  had  the  process  or 
not.    FoikiY,  Zeman,  152 

2.  The  levy  of  an  execution,  for  the 
purpose  of  collecting  it,  by  a  deputy, 
is  an  official,  and  not  a  personal,  act. 
And  for  all  such  acts  the  sheriff  is 
liable  for  the  act  of  his  deputy, 
though  it  turns  out  that  the  act  ia 
not  justified  by  the  process.  ib 

8.  A  sheriff  is  liable  for  the  acts  of  his 
deputy  in  levying  upon  the  goods  of 
persons  not  parties  to  the  execution, 
although  it  does  not  appear  that  he 
in  fact  directed,  or  ratified,  the  act 
of  the  deputy  in  so  levying.  ib 


SHIPS  AND  SHIPPING. 

1.  Where  the  master  of  a  vessel  is 
sailing  her  under  an  agreement  be- 
tween him  and  the  owner  by  which 
he,  the  master,  is  to  sail  her  "on 
shares,"  paying  all  biUs  for  wages 
of  officers  and  crew,  and  furnishing 
provisions  therefor,  and  as  "  wages 
for  himself,"  receiving  one  half  of 
the  gross  amount  of  freight,  the 
knowledge  of  the  existence  of  such 
a  contract,  by  persons  furnishing 
supplies  for  the  use  of  the  vessel,  on 
the  order  of  the  master,  will  not  im- 
port an  exclusive  credit  to  the  mas- 
ter, or  prevent  the  enforcement  of  a 
lien  upon  the  vessel,  for  such  sup- 
plies.    Vote  V.  Coekroft,  58 

2.  Such  an  agreement  between  the 
owner  of  a  vessel  and  the  master, 
being  only  for  the  mode  of  compen- 
sating the  msster,  does  not  release 
the  vesssel  from  the  ordinary  lia- 
bility for  supplies.  ib 

8.  The  act  of  April  24,  1862,  "  to  pro- 
vide for  the  collection  of  demands 
against  ships  and  vessels,"  applies 
to  canal  boats.     Owrford  v.  CoUifUj 
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4.  By  the  third  section  of  that  act, 
which  requires  the  specification  of 
lien  to  be  filed  in  the  office  of  the 
clerk  of  "  the  county  in  which  the  debt 
shall  have  been  contracted,"  the 
legislature  meant  the  port  where  the 
contract  was  performed,  or  com- 
pleted and  became  a  debt;  not  the 
locality  where  the  bargain  was 
made.  ib 


6.  Accordingly,  where  a  contract  for 
towing  a  boat  from  Troy  to  New 
York  was  made  in  Troy,  the  sum  to 
be  paid  not  becoming  due  until  the 
delivery  of  the  boat  at  New  York ; 
Held  that  the  agreement  did  not  be- 
come a  debt  until  performance, 
which  took  place  in  New  York  ;  and 
hence  the  debt  might  be  said,  within 
the  spirit  and  intent  of  the  statute, 
to  have  been  contracted  in  the  latter 
city,  and  that  the  specification  was 
therefore  properly  filed  in  the  New 
York  clerk's  office.  ^ 

6.  A  general  agent  of  a  towing  com- 
pany has  authority  to  sign  and  ver- 
ify the  specification  mentioned  in  the 
act,  in  behalf  of  his  principals,  it 
being  an  act  in  the  business  of  his 
agency ;  and  such  signing  and  verifi- 
cation is  the  act  of  ^s  principals,  ib 

7.  A  Justice  of  the  Supreme  Court  has 
authority  to  issue  a  warrant  under 
the  act  of  1862,  for  the  seizure  of  a 
boat,  equally  with  the  officers  au- 
thorized by  law  to  perform  the 
duties  of  a  justice  of  such  court  at 
chambers.  ih 


SLANDER. 

1.  In  an  action  for  slander,  the  defend- 
ant will  not  be  permitted  to  prove  a 
Justification,  under  an  answer  merely 
denying  the  allegations  of  the  com- 
plaint and  alleging  that  the  words 
charged  to  have  been  uttered  and 
spoken  by  the  defendant  concerning 
the  plaintiff  were  true.  TUton  v. 
Clark,  178 

2.  Where  the  alleged  slander  consists 
in  charging  the  plaintiff  with  having 
sworn  falsely  on  a  trial,  an  answer 
setting  up  a  justification  should  set 
forth  the  evidence,  and  state  what 
was  actually  sworn  to  by  the  plain- 
tiff ib 

8.  The  Code  has  not  altered  the  rule 
in  this  respect;  and  in  pleading  a 
justification  now,  as  under  the  old 
system,  the  facts  gomg  to  establish 
it  must  be  stated.  ib 

4.  It  is  not  sufficient  to  allege,  barely, 
that  the  facts  alleged  are  true ;  but 
the  answer  should  state  time,  place 
and  circumstances,  with  a  degree  of 
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particularity  which  will  show  upon 
its  face  that  the  plaintiff  is  guilty  of 
the  offense  imputed  to  him.  ib 


SPIES. 
Se$  Pbacb,  1 

STATUTES. 

1.  The  act  of  the  legislature,  providing 
for  the  enlargement  of  the.Erie  ca^ 
nal,  passed  April  15,  1854,  declared 
that  nothing  therein  contained 
should  authorize  the  canal  board  to 
abandon  the  existing  canal  through 
cities  or  incorporated  villages.  Htld^ 
that  the  act  recognized  a  species  of 
vested  right  on  the  part  of  persons 
who  had  made  valuable  erections 
and  improvements  in  the  cities  and 
villages  adjacent  to  the  canal,  to 
have  the  cainal  continued  as  then  lo- 
cated. The  Bank  of  Auburn  v.  Bob- 
erU,  407 

2.  And  that  a  change  of  the  location 
of  the  canal  through  an  incorporated 
village,  by  which  property  adjacent 
to  the  canal  suffered  damage,  was  a 
virtual  appropriation  of  the  proper- 
ty, in  a  qualified  sense  for  public 
use.  ib 

3.  Where  a  statute  authorized  trusts 
of  real  property  to  be  created  for 
the  benefit  of  persons  owning  or 
occupying  mill  privileges  on  a  cer- 
tain creek  or  stream,  the  objects  of 
such  trusts  being  the  improvement 
of  said  stream  by  increasing  the 
head  of  water  and  regulating  the 
flow  thereof  for  the  supply  of  mills, 
&rc.  on  said  stream,  in  the  manner 
specified ;  and  declared  that  the  an- 
nual value  or  income  of  the  proper- 
ty so  to  be  held  in  trust  should  not 
exceed  two  thousand  dollars;  Hdd 
that  the  terms  "  annual  value  or  in- 
come," as  used  in  the  act,  referred 
to  the  association  itself,  and  not  to 
its  members  individually;  and  did 
not  mean  the  benefit  which  each 
member  should  derive  from  his  mill 
privilege  or  business,  but  a  collec- 
tive vsilue  or  income  received  by  the 
association,  as  such,  under  the  stat- 
ute. The  Tny  Inm  and  NaU  Factory 
V.  Ccmvng,  281 
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See  AssociATioir. 

Constitutional  Law. 
exbcutobb  aud  aownitbatobs. 


STOCK. 

See  AORBBMBNT. 


STREETS. 

AU  public  streeta  and  highways  are 
for  the  iise  of  the  people  of  the 
whole  state,  wliether  located  in 
town  or  country.  The  interest  in 
such  use,  or  the  ownership  thereof, 
is  puUiei  juris ;  and  the  appropria- 
tion of  such  streets  to  private  or 
corporate  use,  without  authority  of 
law,  and  the  consequent  obstruction 
of  them,  and  impediments  to  travel 
occasioned  thereby,  constitute  a  fiM»- 
eance,  and  justify  an  injunction.  And 
tlie  people  of  the  atate  are  the  appro- 
priate parties  to  seek  and  enforce 
the  necessary  remedy.  The  People 
T.  The  New  York  and  Harlem  Baiiroad 
Company^  78 


SUMMARY  PROCEEDINGS. 
See  Landlord  and  Tbna^t. 

SUMMONS. 
See  JiTSTicBB  OF  TUB  Pbacb. 

SURPLUS  MONEYS. 
See  FoRBCLOBURE  SiriT,  1,  2,  8. 

SURROGATE. 
See  Appbal,  2. 

TAXES  AND  TAXATION. 
See  Agrbehbnt,  6. 

TELEGRAPH  COMPANIES. 

.  A  telegraph  company  furnished  to 
the  public  printed  blanks,  upon 
which  persons  wiuhing  to  send  mes- 
sages were  to  write  the  same.    These 


blanks  contained  a  printed  heading, 
in  which  the  company  stated  the 
conditions  upon  which  it  would 
transmit  messages ;  provided  a  meth- 
od of  guarding  against  errors  or  de- 
lays in  the  transmission  or  delivery 
of  messages,  by  a  repetition  thereof; 
and  declared  that  it  was  agreed  be- 
tween the  company  and  the  signer, 
that  without  such  repetition,  the  lia- 
bility of  the  company  for  such  er- 
ror or  delay  should  be  limited  to  the 
amount  paid  for  transmission,  unless 
the  message  wsjs  specially  ineured. 
After  the  blank  date,  and  before  the 
space  for  the  message,  were  these 
words :  "  Send  the  following  mes- 
sage, subject  to  the  above  conditions 
and  agreement.*'  Held  that  such  a 
a  printed  blank,  before  being  filled 
up,  was  a  general  proposition  to  the 
public  of  the  terms  and  conditions 
upon  which  messages  would  be  sent 
and  the  company  become  liable  in 
case  of  error  or  accident.  Breeee  v. 
United  Statee  TOegraph  Ckmpany^  274 

2.  That  by  writing  a  message  under 
such  a  heading,  and  signing  and  de- 
livering it  for  transmission,  the  send- 
er accepted  the  proposition,  and  it 
became  an  agreement  binding  upon 
the  company  only  according  to  its 
specified  terms  and  conditions.       ib 

8.  And  that  this  legal  consequence  was 
not  varied  by  the  fact  that  the  send- 
er of  the  message  had  not  read  the 
printed  conditions  and  agreement 
thus  subscribed.  That  such  an  omis- 
sion would  be  gross  negligence,  which 
he  would  not  be  allowed  to  set  up 
to  establish  a  liability  against  the 
company  which  was  expressly  stipu- 
lated against.  ib 

4.  Against  such  a  claim  the  principle 

'  of  estoppel  m  paie  applies  in  full 

force.  ib 

6.  Telegraph  companies  are  not  com- 
mon carriers.  The  two  kinds  of 
business  have  but  a  mere  &nciful 
resemblance,  and  can  not  be  sub- 
jected to  the  same  legal  rules  and 
UabUities.  ib 

6.  But  even  if  they  were  common  car- 
riers, their  right  to  limit  their  liabil- 
ity, by  express  contract,  is  well  set- 
Ued.  ib 

7.  The  plaintiflfe  delivered  to  the  de- 
fendant, for  transmission  from  pal- 


myra  to  their  correspondents  in  New 
York,  a  message  directing  the  pur- 
chase of  "  $700  in  gold,"  written  up- 
on such  a  printed  blank  as  above  de- 
scribed, and  signed  by  them,  mthout 
ordering  the  message  to  be  repeaUdj 
or  providing  for  its  being  insured. 
Through  the  error  of  some  of  the 
defendant's  operators,  the  message, 
as  delivered  to  the  correspondents, 
required  them  to  purchase  "  $7000  " 
instead  of  the  smaller  sum ;  in  con- 
sequence of  which  error  the  plaintiff^ 
suffered  serious  loss.  Seld  that  they 
could  not  recover  the  amount  of  the 
company.  ib 


TENDER. 

1.  A  plea  of  tender  is  an  unequivocal 
admission  of  the  justice  of  the  plain- 
tiff's claim,  to  the  extent  of  the  sum 
tendered.  Booaevelt  v.  The  New  York 
and  Harlem  BaUroad  Company ^       554 

2.  To  render  a  tender  valid,  the  money 
tendered  should  be  brought  ilito 
court.  But  if  an  answer  setting  up 
a  tender  hajs  been  accepted  and 
treated  as  part  of  the  pleadings,  it 
will  be  held  as  sufficient,  although 
the  money  has  not  been  paid  into 
court.  ib 

8.  A  tender  of  United  States  treasury 
notes  in  payment  of  a  debt,  is  suffi- 
cient. Rooeevelt  v.  The  JBuWs  Mead 
Bank,  '      579 

4.  A  tender  should  be  made  irrespec- 
tive of  any  other  act.  If  a  receipt  or 
satisfaction  piece  is  asked  for,  it 
vitiates  the  tender  ib 

5.  A  party  who  makes  a  tender  is 
bound  to  keep  the  money  at  all  time? 
ready  for  payment  when  demanded, 
and  when  sued,  is  bound  to  bring 
the  money  into  court.  ib 

6.  If,  after  tender  made,  the  money 
tendered  is  used  by  the  debtor  in  his 
business,  and  mingled  with  his  other 
money,  the  tender  is  not  valid.        ib 

7.  Since  the  decision  of  the  Court  of 
Appeals  in  the  Metropolitan  Bank  v. 
VanDijek,  (27  JV.  T.  Rep.  400,)  hold- 
ing that  the  act  of  conrp-ess,  passed 
February  25,  1862,  making  certain 
treasury  notes  of  the  United  States 
a  legal  tender  in  payment  of  debts 
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between  private  persons,  was  consti- 
tutional and  valid,  the  existence  of 
the  power  in  congress,  to  declare 
such  treasury  notes  a  legal  tender 
for  the  payment  of  debts,  must  be 
assumed,  to  the  full  extent  of  the 
use  made  of  it  by  congress.  Kimp- 
tcn  V.  BroMonj  618 

8.  A  bond  and  mortgage  were  given  to 
secure  the  payment  of  01800  "  in  gold 
or  silver  coin,  lawful  money  of  the 
United  States  of  America."  The 
mortgagor,  at  the  place  and  within 
the  time  specified  in  the  securities, 
for  payment,  deposited  to  the  credit 
of  the  mortgagee  the  amount  of 
principal  and  interest  due  upon  the 
bond  and  mortgage,  in'treasury  notes 
of  the  United  States.  Held  that  this  . 
was  a  payment  of  the  debt;  and 
that  the  mortgagee  was  bound  to 
execute  and  deliver  a  proper  dis- 
charge of  the  mortgage.  Gbovsb, 
P.  J.  dissented.  ib 

See  Pbactice,  11, 12, 18. 


TORTS. 
See  JuBisDicTioir. 

TRESPASS. 

See  LiCBNBB. 

TRUSTS  AND  TRUSTEES. 

1.  When  the  same  person  acts  in  a 
double  capacity  as  agent  or  trustee, 
he  must  see  to  it  that  the  transaction 
is  fair  and  unexceptionable,  as  re- 
gards the  rights  of  either  of  the 
parties  whom  he  represents.  If  any 
motive  of  personal  convenience  or 
interest  has  been  subserved,  it  will 
constitute  a  badge  of  fraud.  The 
Wardens  ^.  of  St.  James  Church  v. 
The  Bector  ^,  of  the  Church  of  the 
Bedeemer,  856 

2.  A  majority  of  the  trustees  in  one 
religious  corporation  were  also  trus- 
tees of  another.  Acting  as  such 
trustees,  they  conveyed  certain  real 
estate  from  one  corporation  to  the 
other,  without  the  payment  of  any 
price,  but  for  the  sole  purpose  of 
affording  pecuniary  assistance,  gra- 
tuitously. Held  that  these  facts  alone, 
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established  the  fhradulent  character 
of  the  traiuacttoiL  ib 

8.  ffdd,  also,  that  the  order  of  the  Su- 
preme Court,  granting  leave  to  the 
corporation  to  convey  its  real  estate, 
did  not  constitute  an  ettoppd  in  favor 
of  the  grantee.  ib 

4.  Such  an  order  merely  gives  the  deed 
regularity  of  form,  and  renders  ad- 
ditional proof  necessary,  to  over- 
throw it,  as  in  other  cases  where  an 
objection  is  raised  to  the  validity  of 
a  deed.  ib 

6.  The  order  is  not  an  abjudication  be- 
tween the  parties,  and  has  not  the 
effect  of  rM  a4fudieata.  ib 

6.  It  is  only  in  cases  where  a  dear  sur- 
plus will  exist  after  a  reasonable  sum 
has  been  appropriated  to  the  sup- 
port of  the  person  for  whose  benefit 
a  trust  was  created,  that  courts  of 
equity  are  authorized  to  interfere  in 
behalf  of  judgment  creditors,  and 
divert  a  portion  of  the  income  or 
annuity  to  the  payment  of  the  debts 
of  sudi  person.     Omet  v.  Beeknum, 

382 

7.  In  determing  what  is  a  reasonable 
sum  for  the  support  of  the  eegtui  que 
trust,  the  referee  may  take  into  con- 
sideratioi^  his  situation  in  life  and  the 
condition  in  which  he  was  left  by  the 
person  creating  the  trust.  ib 

Bm  ExBCUTORB  AiTD  Admiitibtbatobb, 
8.4,5. 
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UNITED  STATES  TBEASUBT 
NOTES. 

8e$  Tbhdbb,  8,  7. 


USURY. 
Bm  Lbz  Loci  Cobtbactitb. 


VENDOR  AND  PURCHASER. 

1.  Of  BedlEgtaU. 
1.  When  a  bargain  is  fidrly  made  and 
concluded  and  its  terms  clearly  un- 


derstood, the  role  of  eaveal  emptor 
ceases,  and  both  parties,  thereafter, 
are  bound  to  ezerdse  good  foith  in 
carrying  out  the  contract  and  exe^ 
cuting  its  provisions.  Bctaford  v.  Mc 
Ltm,  478 

2.  A  party  receiving  a  conveyance  un- 
der and  in  execution  of  an  agree- 
ment between  others,  which  is  in 
equity  for  the  benefit  of  third  par- 
ties, with  notice,  or  charged  with  the 
duty  of  inquiry,  must  be  held  to 
take  subject  to  all  the  rights  of  such 
third  parties,  or  their  cr^tors.  Oow- 
img  V.  Oreeiu,  585 

8.  After  the  last  installment  upon  an 
agreement  for  the  sale  of  land  has 
become  due,  the  payment  of  the  un- 
paid purchase  money,  and  the  con- 
veyance of  the  land,  become  depend- 
ent acts,  and  the  vendor  can  not  re- 
cover the  amount  remaining  due 
without  showing  performance,  or  an 
offer  to  perform,  on  his  part  Smith 
V.  MeChukey,  610 

4.  If  he  is  unable  to  give  a  good  title 
to  the  lands  agreed  to  be  conveyed, 
he  is  not  entitled  to  recover  the  un- 
paid purchase  money.  ib 

6.  Where  purchasers  under  a  contract 
of  sale  not  giving  them  any  right  to 
occupy,  are  notified  to  quit  and  sur- 
render up  the  premises  to  the  vendor, 
and  they  do  so,  and  subsequently 
the  building  situated  on  the  premises 
and  constituting  its  principal  value, 
IS  destroyed  by  fire,  such  notice  to 
quit,  and  the  surrender  of  the  prem- 
ises, and  destructfon  of  the  building, 
before  delivery  of  possession,  wUl 
operate  to  discharge  the  purchaser 
Arom  liability  as  to  the  installments 
thereafter  to  become  due ;  there  be- 
ing a  failure  of  consideration,  as  to 
the  chief  matter  of  the  contract    ib 

6.  And  if  the  previous  installments 
have  been  collected  and  received  by 
the  vendor,  under  a  Judgment  there- 
for, recovered  by  him,  against  the 
purchasers,  the  latter  may  recover 
the  same  back,  from  the  vendor,  or 
his  assignee.  %b 

2.  Of  ChatteU. 

7.  Whatever  may  be  the  rule  in  regard 
to  the  duty  of  a  purchaser  of  goods 
to  examine  for  himself,  where  no 
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qnestioDS  are  asked  by  him  and  noth- 
^g  aaid  or  done  by  the  vendor  to 
mislead  or  deceive,  it  is  dear  that 
the  purchaser  has  the  right  to  trust 
to  the  declarations  of  the  vendor  as 
to  the  condition  of  the  thing  par- 
chased,  and  may  omit  to  make  any 
examination,  wiUiout  losing  his  right 
to  maintain  an  acUon  for  fhtud,  in 
case  fraud  is  practised  by  the  vendor. 
WiUard  v.  MerriU,  295 

8.  Where,  in  an  action  for  fraud  in  the  sale 
of  wool,  the  fhiud  consisting  main- 
ly in  the  delivery  of  several  ounces 
of  unwashed  tags,  and  dirty  wool, 
concealed  in  the  inside  of  each  fleece, 
as  good  marketable  wool,  there  was 
evidence  on  the  part  of  the  plaintiff 
to  show  that  when  the  defendant  de- 
livered the  wool  he  declared  express- 
ly that  it  was  in  good  condition, 
and  that  it  appeared  to  be  so  on  the 
outside ;  Sdd  that  the  jury  had  the 
right  to  find,  lh>m  the  evidence,  that 
the  defendant  deceived  and  misled 
the  plaintiff  in  respect  to  the  quality 
and  condition  of  the  wool  inside,    ib 

9.  Although  it  may  be  that  an  action 
will  not  lie  for  a  breach  of  an  exec- 
utory contract  for  the  sale  of  goods, 
where  they  do  not  come  up  to  the 
requirements  of  the  contract,  after 
the  property  has  been  accepted  in 
fulfillment  of  it,  yet  the  acceptance 
of  the  goods,  in  such  a  case,  can 
never  operate  as  a  waiver,  or  dis- 
charge, of  a  fraud  practised  by  the 
vendor,  upon  delivery,  to  induce  such 
acceptance.  ib 

10.  Where  there  is  fhiud  in  a  con- 
tract for  the  purchase  of  goods,  but 
they  are  flreely  and  voluntarily  de- 
livered, the  title  passes  to  the  ven- 
dee. Otherwise  if  the  possession  is 
acquired  by  felony,  tort  or  fhiud. 
Lacker  y.Bhoadf,  499 

11.  And  when  the  possession  is  obtain- 
ed by  delivery  with  intent  to  pass 
the  property,  the  vendor  may  never- 
theless rescind  the  contract  and  fol- 
low and  reclaim  the  goods,  so  long 
as  he  can  identify  them,  until  they 
have  been  transferred  to  a  bona  Jide 
purchaser.  ib 

12.  Were  an  insolvent  firm  purchases 
goods  on  credit,  with  a  preconceived 
design  not  to  pay  for  them,  the  title 
will  pass  to  the  purchasers ;  andhav- 

Yoi.  XLIV.  45 


ing  such  title,  they  can  transfer  it  to 
another,  defeasible  for  the  fraud,  at 
the  election  of  the  original  vendors. 

ib 

18.  The  original  vendors  may,  hi  such 
a  case,  stop  the'goods  m  irantUu,  or 
rescind  the  sale  and  reclaim  the 
goods  in  the  possession  of  the  pur- 
chasers, for  the  fhtud,  or  follow  them 
into  the  hands  of  their  assignee, 
and  reclaim  them,  at  any  Ume,  so 
long  as  they  can  find  or  identify 
them  in  his  hands.  But  if  they  do 
not  demand,  or  attempt  to  reclaim 
the  goods  while  in  the  possession  of 
such  assignee,  but  suffer  him  to 
convert  the  same  into  money,  they 
will  have  no  right  of  action  against 
him  in  respect  to  the  goods  or  their 
proceeds;  he  having  incurred  no 
debt  or  liability  for  the  goods,  either 
by  contract  or  tort.  '  ih 


VESSEL. 
See  Smpfl  aitd  Shifpivo. 
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WILL. 
1.  OompeUmif  of  tettatar, 

1.  Evidence  held  sufficient  to  establish 
the  fact  that  a  testator,  at  the  thne 
of  the  publication  of  an  instrument 
offered  for  probate  as  his  last  will 
and  testament,  was  of  sound  and 
disposing  mind  and  memory  and 
was  competent  to  make  and  execute 
a  will.    jPtSwy  V.  FHHnf,  86 

2.  Where  the  condition  of  a  decedent 
is  such  as  to  render  it  necessary,  in 
the  Judgment  of  those  in  whose 
fkvor  a  ^lU.  is  to  be  made,  to  have  a 
medical  consultation  and  opinion  as 
to  his  sanity,  full  and  strong  proof 
of  a  disposing  capacity  should  be 
required.    Chietyy,  Clarke  629  . 

8.  Where  it  appeared,  on  an  applica- 
tion to  the  surrogate  for  probate  of 
an  alleged  will,  that  the  testator, 
while  laboring  under  a  fit  of  insanity, 
Jumped  out  of  a  window,  striking 
his  head  on  the  stones  below,  and  so 
severely  ii\)uring  himself  as  to  cause 
paralysis  fh>m  the  neck  down,  and 
to  result  in  death  twelve  days  after- 
wards; and  that  during  ths  whole 
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of  that  period  bis  only  Bustenanoe 
were  liqnidB,  and  he  was  obliged  to 
lie  on  his  back,  in  one  position; 
Mdd  that  these  facts  naturally  led  to 
the  conclusion  that  his  mind,  on  the 
tenth  day,  was  materially  impaired 
and  weakened.  ib 

4.  Where  the  ii^juries  resulting  in  the 
death  of  a  testator  were  caused  by 
the  insanity  of  the  decedent;  and 
paralysis  existed  during  the  whole 
of  the  period  between  the  iiyuries 
and  the  death ;  the  great  weight  of 
the  medical  testimony  was  against 
the  existence  of  a  sound  disposing 
mind;  the  person  in  whose  favor  a 
will  was  alleged  to  haye  been  made, 
by  him,  deemed  it  necessary  to  hare 
a  medical  examination  as  to  sanity ; 
the  sons  of  the  testator  were  exclu- 
ded from  the  presence  of  their 
ikther  while  the  will  was  in  contem- 
plation; and  the  testator  while  lying 
on  his  death  bed  and  contemplating 
the  making  of  a  will,  in  view  of 
speedy  dissolution,  never  once  re- 
ferred to  his  wife  or  children ;  Sddj 
that  considering  all  these  things,  the 
question  as  to  the  validity  of  the 
alleged  will  should  be  submitted  to 
ajuiy.  ib 

Set  Appsal. 

2.  Comtruetion  of,  in  particular  eatet. 

See  Zanshg  v.  Lanting,  182. 
Savage  v.  Pt^,  464. 

See  Pabtibs,  8. 

8.  Trwf  of  exeeutum, 

6.  Where  two  of  the  subscribing  wit- 
nesses to  a  will  are  dead,  and  the 
third  recollects  nothing  as  to  the 
execution  of  the  instrument,  nor 
whether  the  other  witnesses  were 
present,  being  able  to  prove  only  his 
own  handwriting,  resort  may  be  had 
to  proof  of  the  handwriUng  of  all 
the  subscribing  vritnesses,  and  of 
the  signature  of  the  testator  to  each 
page  and  at  the  end  of  the  will,  and 
of  the  ikct  that  the  whole  paper, 
faiduding  the  attestation  clause,  is 
in  his  handwriting.  Lawrmee  v.  Nor- 
ton, 448 

6.  The  statute  only  requires  the  sur- 
viving witness  to  be  examined. 
After  that  has  been  done;  if  the 


proof  is  insutBdent,  the  parties  may 
resort  to  the  next  best  evidence — 
the  handwriting  of  the  subscribmg 
witnesses.  S 

7.  Where  it  was  proved  before  a  sur- 
rogate that  a  will  wan,  in  all  its 
parts,  in  the  handwriting  of  the 
testator ;  that  he  had  signed  it  in  a 
form  at  the  end  of  each  sheet,  as  is 
usual  only  in  regard  to  wills ;  that 
it  contained  an  attestation  clause 
declaring  that  all  the  statutory  re- 
quisites as  to  execution  were  com- 
plied with;  and  fW)m  the  wording 
of  the  paper,  throughout,  and  the 
mode  of  executing  it,  it  was  appa- 
rent that  the  testator  knew  what 
the  requisites  to  the  execution  of  a 
will  were ;  Held  that  these  fkcts,  in 
connection  with  proof  of  the  hand- 
writing of  the  subscribing  witnesses, 
wore  amply  sufficient  to  sustain  the 
instrument  as  a  will,  after  proof  of 
the  death  of  two  of  the  witnesses 
and  the  inability  of  the  survivor  to 
recollect  the  transaction  which  he 
was  called  to  witness.  ib 

4.  Eitatiiehiang  loet  or  detiroyed  wiBa, 

8.  The  power  of  courts  of  equity  to 
establish  a  lost  or  destroyed  will,  is 
restricted  by  the  express  terms  of 
the  statute,  (2  JR.  S.  68,  $  67,)  to  the 
cases  therein  mentioned,  and  can 
only  be  exercised  in  the  two  cases 
specified,  viz :  1.  When  tiie  will  shall 
be  proved  to  have  been  in  existence 
at  the  time  of  the  testator's  death ;  or, 
2.  When  it  is  found  to  have  been 
destroyed  fraudulentiy  in  the  life- 
time    of  the    testator.     Timcn   v. 

488 


9.  The  question  of  the  fraudulent 
destruction  of  a  will  under  the  67th 
section  of  the  statute  is  one  of  fact, 
and  must  be  proved,  by  satisfkctory 
evidence.  ib 

10.  The  fraud  in  the  destruction  of  a 
will  must  consist  in  some  deceitful 
contrivance,  device  or  practice  to 
defeat  the  wishes  and  intent  of  the 
testator,  in  regard  to  his  will.  The 
Araud  can  only  be  alleged  as  against 
him ;  for  during  his  life,  no  one  else 
can  have  any  legal  rights  or  vested 
interests  in  a  wiU,  to  be  afibcted  by 
the  fraud,  and  no  one  else  can  be 
defrauded,  until  after  his  death,  by 
the  destruction  of  his  will.  ib 
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11.  A  testator  has  the  right,  while  in 
the  fiill  poflsession  of  his  Acui- 
ties, to  destroy  his  own  will  at  any 
time,  or  in  any  numner  he  pleases ; 
and  no  fhiud  can  he  committed  hy 
any  person  in  destroying  or  assisting 
to  destroy  a  will  hy  the  express 
direction  and  in  the  presence  of  the 
testator,  though  it.  he  not  done  in 
the  presence  of  two  witnesses,  so  as 
to  reyoke  it  under  section  42  of  the 
statute.  ib 

12.  A  finding  of  a  jury  that  a  will  was 
destroyed  hy  the  testator's  wife  at 
his  request,  and  that  it  was  so  de- 
stroyed in  his  lifetime  and  in  his 
presence,  and  not  fraudulently, 
necessarily  precludes  the  estahlish- 
ment  of  sudi  wUl  as  a  lost  or  destroy- 
ed will,  in  the  Supreme  Court.        ib 


WITNESS. 

1.  The  effect  of  the  amendment  of  sec- 
tion 399  of  the  Code  of  Procedure, 
passed  in  1865,  which  proTides  that 
"a  party  to  any  action  or  special 
proceeding  in  any  and  all  courts  and 
hefore  any  and  all  officers  acting  ju- 
dicially, may  be  examined  as  a  wit- 
ness on  his  own  behalf,"  and  of  the 
concluding  clause  thereof,  declaring 
that  "  nothing  contained  in  section 
eight  of  this  act,  shall  be  held  or 
construed  to  affect  or  restnun  the 
operation  of  this  section,"  was  mere- 
ly to  remove  all  restrictions  applica^ 
ble  to  the  civil  courts.  The  amend- 
ment does  not  embrace  parties  to 
indictments  and  criminal  cases. 
WiUmn»  V.  The  People,  197 

2.  Hence,  on  the  trial  of  an  indictment 
for  a  criminal  offense,  the  prisoner 
can  not  be  examined  as  a  witness  in 
his  own  behalf.  ib 

8.  On  the  24th  of  December,  1855,  the 
defendants  made  their  promissory 
note  for  $300  payable  to  Jacob  Col- 
ler,  senior,  one  year  after  date,  for 
money  lent  and  advanced.  On  the 
1st  of  April,  1859,  the  payee  sold  and 


transferred  the  note  to  John  Coller. 
The  latter  died,  in  June,  1863  leav- 
ing a  will,  by  which  he  appointed 
Jacob  CoUer,  2d,  his  executor,  who, 
as  such  executor,  after  the  death  of 
the  payee,  brought  an  action  against 
the  makers,  upon  the  note.  The  de- 
fendants set  up  the  defense  of  usury. 
Meld  that  one  of  the  defendants  was 
properly  admitted  as  a  witness  in 
behalf  of  himself  and  his  co-defend- 
ant, to  establish  the  defense,  by 
proving  conversations  and  transac- 
tions t^tween  himself  and  the  payee 
of  the  note  at  the  tune  it  was  given. 
CcBerv.  Wemmer^  897 

4.  The  plaintiff,  in  a  suit  in  equity 
brought  to  establish  a  lost  or  de- 
stroyed will,  against  the  administrar 
tor  and  next  of  kin  of  the  testator, 
is  not  a  competent  witness  in  his 
own  behalf,  to  prove  conversations 
had  between  himself  and  the  de- 
ceased, at  the  time  of  making  the 
will  and  before,  on  the  subject  of  the 
will.    Tmm  v.  (naffy,  488 

6.  In  an  action  broughtby  a  judgment 
creditor,  to  reach  and  apply  on  his 
Judgment,  moneys  and  property  of 
the  judgment  debtors  alleged  to  be 
in  the  hands  of  their  attorney  and 
another  person,  and  to  be  hy  them 
fraudulently  withheld  from  the  judg- 
ment debtors  and  their  creditors,  one 
of  the  judgment  debtors  is  not  dis- 
qualified as  a  witness,  on  the  ground 
that  the  action  is  prosecuted  for  his 
immediate  benefit;  the  benefit  to 
him,  in  case  of  a  recovery,  being 
mediate^  that  is,  through  the  medium 
of  another — ^the  receiver — and  by  in- 
direction, in  the  payment  of  his 
debts ;  not  immediate^  by  putting  in- 
to his  hands  or  power  the  very  pro- 
ceeds of  the  recovery.  Cornififf  v. 
Oreene,  685 

See  Mabbiaob,  4. 


WORK  AND  LABOR. 
See  Agbbbxbvt,  7. 


END  OP  VOLUME  POBTY-FIVE. 
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